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RULING   CA:SES- 


SEARCH-WAERANT.  '   ':'  . 

JONES  V.  GERMAN, 
(1896,  c.  A.  1897.) 

RULE. 

A  JUSTICE  of  the  peace  has,  at  common  law,  the  general 
power  to  issue  a  search-warrant  for  stolen  goods ;  and  it  is 
not  necessary  that  the  information  contain  a  distinct  alle- 
gation of  the  commission  of  a  felony,  or  specify  the  goods. 
It  is  sufficient  if  it  alleges  reasonable  grounds  for  suspect- 
ing a  felony  by  the  defendant. 

Jones  ▼.  Oerman. 

1896,  2  Q.  B.  418-424;  1897,  1  Q.  B.  374-378  (s.  c.  65  L.  J.  M.  C.  212 ; 
66  L.  J.  Q.  B.  281). 

Justices.  —  Search-^joarrant,  —  Information,  Sufficiency  of.  —  Legality  of     [418] 

Warrant. 

A  search-warrant  may  be  issued  on  an  allegation  of  reasonable  suspicion 
of  larceny. 

On  an  application  to  a  justice  of  the  peace  for  a  search-warrant,  the  sworn 
information  upon  which  tie  application  was  made  stated  that  the  informant 
*^  hath  just  and  reasonable  cause  to  suspect  and  doth  suspect  that  W.  J.  has  in 
his  possession  certain  property  belonging  to  (the  informant),  and  that  he  has 
requested  the  said  W.  J.  to  allow  him  to  search  several  boxes  which  the  said 
W.  J.  has  had  packed  ready  to  be  taken  away,  and  which  he  refuses  to  be 
looked  through."  The  justice  issued  his  warrant,  which  was  executed.  In 
an  action  of  trespass  alleging  that  the  information  was  insufficient  and  that 
the  warrant  was  consequently  illegal  and  without  jurisdiction :  — 

Held,  by  Ix)rd  Russell  of  Eillowen,  Ch.  J.,  and  by  the  Court  of  Appeal 
affirming  his  judgment,  that  it  is  not  necessary  in  such  an  information  to 
allege  that  a  larceny  has  in  fact  been  committed,  but  that  it  is  enough  to  allege 
a  suspicion  that  a  larceny  has  been  committed ;  that  it  is  not  necessary  to 
specify  in  the  information  the  particular  goods  for  which  a  search  is  desired; 
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that  the  information  in  question  svibsthptially  averred  that  the  informant  sus- 
pected  certain  property  of  his  ^  kato  been  stolen ;  and  that  it  was  sufficient 
to  give  the  justice  jurisdiction.'*.*'*.  * 
•  .    *  **.  * 
Further  consideyAtj^n  before  Lord  Eussell  of  Killowen,  Ch.  J., 

after  a  tri^l  by  [a*  jury. 

The  plaifttiflF/  William  Jones,  was  in  June,  1895,  and  for  some 
yeays  •.previously  had  been,  in  the  employment  of  one  Thomas 
;.  ■  .  'Wood  as  butler  at  Brasted,  near  Sevenoaks.  About  Easter 
•  P*419]  1895  *  Mr.  Wood  gave  the  plaintiff  notice  to  quit.  In 
June,  1895,  Mr.  Wood  found  that  the  plaintiff  had  several 
boxes  packed  ready  for  removal,  and  in  consequence  of  information 
which  he  received  he  requested  the  plaintiff  to  allow  him  to 
examine  the  contents  of  the  boxes,  which  the  plaintiff  refused  to 
do.  Mr.  Wood  then  went  before  the  defendant,  who  is  a  justice 
of  the  peace  for  the  county  of  Kent,  and  applied  for  a  search- 
warrant.  The  sworn  information  on  which  he  made  the  applica- 
tion was  in  the  following  form :  "  Be  it  remembered  that  .  .  . 
Thomas  Wood  ...  on  oath  maketh  complaint  that  he  hath  just 
and  reasonable  cause  to  suspect  and  doth  suspect  that  William 
Jones  of  Brasted  has  in  his  possession  certain  property  belonging 
to  the  said  Thomas  Wood,  and  upon  his  oath  doth  depose  and  say 
that  the  said  William  Jones  has  been  in  his  employ  for  five  years 
and  is  now  under  notice  to  quit,  and  that  he  has  requested  the 
said  Willian  Jones  to  allow  him  to  search  several  boxes  which  he 
the  said  William  Jones  has  had  packed  ready  to  be  taken  away, 
but  which  he  refuses  to  be  looked  through."  The  defendant 
thereupon  issued  his  warrant  to  a  constable  authorising  him  in  the 
usual  form  to  enter  the  premises  occupied  by  William  Jones  and 
search  for  the  goods,  and  ordering  him,  if  the  same  or  any  part 
thereof  should  be  found  on  such  search,  to  bring  the  goods  so 
found  and  also  the  body  of  William  Jones  before  some  justice  of 
the  county  to  be  dealt  with  according  to  law.  The  constable  then 
made  a  search  in  the  plaintiff's  boxes  in  the  presence  of  Mr.  Wood, 
who  identified  a  number  of  articles  as  his  property.  The  constable 
then  arrested  the  plaintiff  on  a  charge  of  stealing  the  articles  so 
identified ;  and  the  plaintiff  was  eventually  committed  for  trial  at 
the  Quarter  Sessions.  In  the  course  of  the  trial  Mr.  Wood,  the 
prosecutor,  withdrew  from  the  prosecution,  and  the  plaintiff  was 
discharged.  The  plaintiff  then  brought  this  action  for  trepass  to 
goods  and  for  false  imprisonment,  alleging  that  the  information 
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upon  which  the  search-warrant  was  grounded  was  insufficient, 
and  that  the  defendant  in  so  issuing  the  warrant  acted  illegally 
and  without  jurisdiction.  The  defendant  pleaded  that  the  warrant 
was  good  both  at  common  law  and  also  under  sect.  103  of  the 
Larceny  Act  (24  &  25  Vict  c.  96).  The  jury  assessed 
the  damages  at  *£15  if  the  defendant  was  liable  only  [*420] 
for  the  trespass  to  the  goods,  and  at  £75  if  he  was  also 
liable  for  the  arrest  and  imprisonment.  The  question  of  liability 
was  reserved  for  further  consideration. 

Lawson  Walton,  Q.  C,  and  A.  Gill,  for  the  plaintiflF.  —  The  search- 
warrant  was  issued  without  jurisdiction,  for  the  information  did 
not  aver  that  any  larceny  had  been  committed.  It  is  laid  down 
in  Hale's  Pleas  of  the  Crown,  vol.  ii  p.  150,  that  such  warrants 
"  are  not  to  be  granted  without  oath  made  before  the  justice  of  a 
felony  committed."  And  in  Entick  v.  Carrington,  19  Howell's 
State  Trials,  1030,  at  p.  1067 ;  Lord  Camden,  Ch.  J.,  says  the  same 
thing  — "  there  must  be  a  full  charge  upon  oath  of  a  theft  com- 
mitted." And  the  forms  of  search-warrant  that  have  been  com- 
monly in  use  from  at  least  the  middle  of  the  last  century  (see 
Burn's  Justice  of  the  Peace,  ed.  1756,  p.  621)  down  to  the  present 
day  have  invariably  recited  that  an  information  has  been  made 
before  the  justice  that  "the  following  goods  to  wit  .  .  .  have 
been  feloniously  taken,  stolen,  and  carried  away,  &c." 

[Lord  EussELL  of  Killowen,  Ch.  J.,  referred  to  Msee  v.  Smith, 
1  D.  &  E.  97  (24  R  E.  639),  as  showmg  that  a  positive  oath  that 
a  felony  has  been  actually  committed  is  not  necessary,  and  that  it 
is  enough  to  state  that  the  informant  has  reason  to  suspect  that 
his  property  has  been  stolen.] 

But  assuming  that  to  be  the  law,  the  information  in  the  present 
case  does  not  allege  even  any  suspicion  of  larceny :  it  does  not 
suggest  the  commission  of  any  crime  at  all.  It  is  quite  consistent 
with  the  language  of  the  information  that  the  owner  did  not  intend 
to  suggest  anything  more  than  a  seizure  by  the  plaintiff  of  goods 
of  which  the  title  was  in  dispute.  Further,  the  informati9n  was 
bad  in  not  specifying  the  particular  goods  to  be  searched  for. 
The  form  of  warrant  in  Bum's  Justice  shows  that  it  is  necessary 
to  do  so.  The  present  warrant  is  open  to  the  objection  that  it  is 
a  general  warrant 

Carson,  Q.  C,  and  Hohler,  for  the  defendant.  —  It  is  admitted 
that  the  validity  of  the  warrant  must  depend  upon  the  question 
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whether  the  information  can  by  reasonable  intendment  be 
[*  421]  said  *  to  aver  a  suspicion  of  larceny.    But  the  information 

in  the  present  case  does  so.  If  this  were  an  action  of  libel, 
complaining  that  the  information  conveyed  an  imputation  of  a 
criminal  offence,  it  could  not  be  contended  that  there  was  not 
evidence  to  go  to  the  jury  of  such  an  imputation.  The  objection 
that  the  information  and  warrant  do  not  contain  a  specific  enu- 
meration of  the  goods  is  ill-founded.  The  form  in  Bum's  Justice 
is  not  exhaustive.  It  only  deals  with  the  most  usual  case,  in 
which  the  owner  knows  what  has  been  stolen.  A  person  may 
own  property  which  he  has  never  seen,  and  yet  may  receive 
information  that  leads  him  to  suspect  that  some  of  it  has  been 
stolen.  If  then  he  could  not  aver  generally  that  he  suspected 
"  certain  property  "  of  his  to  have  been  stolen,  a  felony  might  go 
undetected.  In  any  view,  the  plaintiff  cannot  recover  more  than 
the  £15  for  trespass  to  the  goods.  The  magistrate  cannot  be 
liable  for  the  arrest;  for,  the  owner  having  identified  the  goods, 
it  would  be  the  constable's  duty  at  common  law  to  arrest  the 
plaintiff,  wholly  apart  from  the  order  contained  in  the  warrant. 

Walton,  Q.  C,  in  reply.  —  There  is  no  analogy  between  an  in- 
formation and  a  libel.  It  is  not  permissible  to  read  an  innuendo 
into  an  information,  any  more  than  into  an  indictment  or  any 
other  criminal  pleading.  To  destroy  the  generality  of  the  warrant 
it  is  essential  to  name  the  specific  goods.  In  WUkea  v.  Wood, 
19  Howell's  State  Trials,  1153,  it  was  held  that  a  warrant  cannot 
be  general  as  to  place.  It  is  equally  important  that  it  should  not 
be  general  as  to  goods.  Cur.  adv.  vult. 

Aug.  5.  Lord  Eussell  of  Killowen,  Ch.  J.  —  This  was  an 
action  for  illegal  arrest,  false  imprisonment,  and  trespass  to  goods. 
The  plaintiff  was,  at  the  times  material  in  the  action,  employed  as 
butler  and  bailiff  to  one  Thomas  Wood  at  Brasted  in  Kent  The 
defendant  is  a  justice  of  the  peace  for  the  county  of  Kent.  On 
June  8,  1895,  Thomas  Wood  swore  an  information  before  the 
defendant  that  "  he  hath  just  and  reasonable  cause  to  suspect  and 

doth  suspect  that  William  Jones  of  Brasted  has  in  his  pos- 
[*  422]  session  certain  property  belonging  to  the  *  said  Thomas 

Wood,"  who  "  upon  his  oath  doth  depose  and  say  that  the 
said  William  Jones  has  been  in  his  employ  for  five  years  and  is 
now  under  notice  to  quit,  and  that  he  has  requested  the  said 
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William  Jones  to  allow  him  to  search  several  boxes  which  he  the 
said  William  Jones  has  had  packed  ready  to  be  taken  away,  but 
which  he  refuses  to  be  looked  through."  On  the  same  day  the 
defendant  granted  a  search-warrant  for  the  said  goods,  authorising 
the  constable  of  the  parish  of  Sevenoaks  "  with  proper  assistance 
to  enter  the  said  premises  occupied  by  the  said  William  Jones  in 
the  daytime,  and  there  diligently  search  for  the  said  goods,  and  if 
the  same  or  any  part  thereof  shall  be  found  upon  such  search,  that 
you  bring  the  goods  so  found  and  also  the  body  of  the  said 
William  Jones  before  me,  or  some  other  of  Her  Majesty's  justices 
of  the  peace  in  and  for  the  said  county  of  Kent,  to  be  disposed  of 
and  dealt  with  according  to  law."  In  pursuance  of  the  warrant 
a  search  for  the  property  of  Thomas  Wood  was  made  in  the 
presence  of  the  plaintiff  and  Thomas  Wood ;  and  Thomas  Wood 
then  identified  and  claimed  as  his  property  certain  articles,  all  of 
which  articles  were  found  packed  in  the  boxes  of  the  plaintiflf; 
and  the  plaintiff  was  therefore  charged  by  Thomas  Wood  with 
stealing  them,  and  taken  into  custody.  Subsequently  the  plaintiff 
was  in  due  course  of  law  charged  before  the  defendant  with  steal- 
ing the  said  goods,  and  was  committed  for  trial  at  the  Quarter 
Sessions,  and  the  grand  jury  returned  a  true  bilL  Subsequently 
it  was  agreed  between  the  plaintiff  and  Thomas  Wood  that,  in 
consideration  of  Thomas  Wood  not  offering  any  evidence  against 
the  plaintiff,  the  articles  should  be  given  up  to  Thomas  Wood, 
and  that  the  plaintiff  would  take  no  proceedings  for  false  im- 
prisonment or  malicious  prosecution  against  Thomas  Wood.  In 
pursuance  of  the  terms  of  this  agreement  no  evidence  was  offered 
on  the  part  of  the  prosecution,  and  a  verdict  of  not  guilty  was 
returned.  The  plaintiff  then  brought  the  present  action  against 
the  defendant,  alleging  that  the  warrant  was  granted  illegally  and 
without  jurisdiction  because  the  information  did  not  charge  the 
commission  of  any  criminal  offence,  and  did  not  specify  the  goods 
for  which  search  was  desired.  The  jury  assessed  the 
plaintiff's  damages  at  £15  if  the  defendant  *was  liable  [*423] 
only  in  respect  of  the  search,  and  £75  if  he  was  liable  for 
the  arrest  and  imprisonment  until  committal  for  trial,  subject, 
however,  to  the  question  which  was  subsequently  argued  before 
me,  whether  the  defendant  was  liable  at  all. 

I  will  deal  with  these  two  objections  in  the  above-mentioned 
order.    Now,  it  seems  clear  that  at  common  law  a  justice  has 
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the  general  power  to  issue  a  search-warrant  for  stolen  goods  (see 
Hale's  Pleas  of  the  Crown,  vol.  il  pp.  113,  149,  150;  Entick  v. 
Carrington,  19  Howell's  State  Trials,  at  p.  1067 ;  Bum's  Justice 
of  the  Peace,  30th  ed.  vol.  v.  p.  1180);  and  although  the 
earlier  authorities  are  not  clear  on  the  subject,  it  was  expressly 
decided  by  a  strong  Court  in  Msee  v.  Smith,  1  D.  &  R  97  (24  E. 
E.  639) ;  that  an  allegation  of  the  actual  commission  of  a  felony 
is  not  necessary  to  justify  a  magistrate  in  granting  a  search- 
warrant  Abbott,  Ch.  J.,  in  giving  judgment  in  that  case,  said : 
"  It  need  not  be  a  positive  and  direct  averment  upon  oath  that  the 
goods  are  stolen,  in  order  to  justify  the  magistrate  in  granting  his 
warrant.  There  are  many  cases  in  which  a  cautious  man  might 
not  choose  to  swear  that  his  property  is  stolen,  nevertheless  he 
might  have  great  reason  to  suspect  a  particular  party,  and  the 
magistrate  would  be  well  warranted  in  granting  his  search- 
warrant.  Suppose  the  case  of  a  horse,  which  has  been  lost  by 
its  owner,  and  is  found  in  the  possession  of  another  person,  the 
owner  in  that  case  might  not  like  to  take  upon  himself  to  swear 
that  the  horse  has  been  stolen,  for  it  may  have  strayed,  but  when 
he  finds  that  his  horse  is  concealed  in  the  stable  of  another  person, 
he  may  very  naturally  conclude  that  it  must  be  stolen,  from  the 
circumstance  of  the  concealment,  and  therefore  he  may  conscien- 
tiously swear  that  he  suspects  it  to  have  been  stolen.  If  under 
such  circumstances,  the  magistrate  is  not  authorised  in  issuing  his 
search-warrant,  it  might  happen  in  many  cases  that  felonies 
would  go  undetected."  It  seems  to  me,  therefore,  that,  on  this 
part  of  the  case,  the  question  is  whether  the  information  can  be 
fairly  understood  as  alleging  reasonable  grounds  for  suspecting 
that  the  goods  were  being  feloniously  dealt  with  by  the  defendant 
I  think  it  can.  Supposing  (to  take  the  illustration  put  by  the 
defendant's  counsel)  the  same  language  to  be  the  subject  of  an 
action  of  libel,  with  the  innuendo  suggested,  it  would  be, 
[*424]  in  my  judgment,  wrong  to  *rule  that  the  words  com- 
plained of  were  not  capable  of  bearing  that  innuendo.  But 
it  is  said  that  this  warrant  is  granted  under  sect  103  of  24  &  25 
Vict  c.  96,  which  says :  "  If  any  credible  witness  shall  prove  upon 
oath  before  a  justice  of  the  peace  a  reasonable  cause  to  suspect 
that  any  person  has  in  his  possession  or  on  his  premises  any 
property  whatsoever  on  or  with  respect  to  which  any  offence 
punishable  either  upon  indictment  or  upon  summary  conviction 
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by  virtue  of  this  Act  shall  have  been  committed,  the  justice  may 
grant  a  warrant  to  search  for  such  property  as  in  the  case  of 
stolen  goods."  I  greatly  doubt  whether  this,  section  applies  to 
stolen  goods,  and,  at  any  rate,  I  do  not  think  it  was  meant  to 
alter  the  law  in  respect  of  search-warrants  for  goods  supposed 
to  have  been  stolen.  The  language  of  the  section  suggests  to  my 
mind  that  its  object  is  to  apply  the  practice  as  regards  search- 
warrants  for  stolen  goods  to  goods  in  respect  of  which  some  oflfence 
under  the  Act  (other  than  larceny)  has  been  committed.  The 
conclusion,  therefore,  that  I  have  come  to  on  this  point  is  that,  on 
the  authority  of  the  case  of  HUee  v.  Smith,  the  information  was 
good  at  common  law,  and  was  sufficient  to  justify  the  warrant. 

The  second  objection  taken  is  that  the  information  should 
have  specified  the  goods  for  which  search  was  desired,  and  that 
the  warrant  was  a  general  warrant  because  it  did  not  specify 
the  goods ;  and  that  it  was  therefore  bad.  As  to  this,  I  cannot 
find  it  anywhere  laid  down  that  a  search-warrant  must  specify  the 
goods ;  and,  indeed,  it  is  easy  to  suggest  many  cases  where  it 
might  be  impossible  for  the  person  laying  the  information  to  do  so. 
Probably,  in  most  cases,  there  is  no  difficulty  in  the  matter,  and 
for  that  reason  the  usual  forms  for  the  information  and  the 
warrant  are  drawn  up  in  that  way. 

I  think,  therefore,  both  objections  fail,  and  my  judgment  is 
for  the  defendant.  Jvdgment  for  defendant 

[IN  THE  COURT  OF  APPEAL.]. 

The  plaintiff  appealed.  [1897, 1  Q.  B.  376] 

Lawson  Walton,  Q.  C,  and  A.  Gill,  for  the 
plaintiff,  contended  that  the  information  was  insufficient  on  the 
grounds  that  it  did  not  contain  any  allegation  that  goods  had 
been  stolen,  that  there  was  no  reference  to  specific  goods,  that 
the  statement  that  goods  were  in  the  possession  of  the  plaintiff 
was  consistent  with  a  claim  to  them  on  his  part,  and  that  the 
information  did  not  even  aver  a  suspicion  on  the  part  of  the 
informant  that  goods  had  been  stolen. 

[They  cited  4  Inst  176 ;  Entick  v.  CarHngton  (1765),  2  Wils. 
275  ;  19  Howell's  State  Trials,  1030,  at  p.  1067 ;  McDonald  v. 
Bulwer  (1862),  13  Ir.  C.  L.  Eep.  549 ;  LaivrerUon  v.  ffUl  (1860), 
10  Ir.  C.  L.  Eep.  177 ;  Lindsay  v.  Leigh  (1848),  11  Q.  B.  455.] 

Carson,  Q.  C,  and  Hohler,  for  the  defendant.  — There  need  not 
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be  an  averment  upon  oath  that  goods  have  been  stolen,  but  it  is 
sufficient  that  the  informant  swears  that  he  suspects  that  they 
have.  Elsee  v.  ^ith  (1822),  1  D.  &  R  97  (24  R  R  639).  If 
the  information  alleges  facts  which  by  reasonable  intendment 
convey  a  charge  of  felony  the  magistrate  has  jurisdiction :  Lawren- 
soil  V.  HUl,  10  Ir.  C.  L.  Eep.  at  p.  194 ;  and  the  defendant  would 
not  be  liable  for  a  mere  error  of  judgment  MiUs  v.  ColUtt  (1829), 
6  Bing.  85,  (31  R  R  355). 
Lawson  Walton,  Q.  C,  in  reply. 

Lord  EsHEB,  M.  R  —  In  this  case  an  action  has  been  brought 
against  a  magistrate  for  trepass  to  goods  and  wrongful  im- 
prisonment, and  the  plaintiffs  case  is  that  the  information  upon 
which  the  search-warrant  was  groimded  was  insufficient. 
[*  377]  *  The  information  was  to  the  effect  that  the  claimant  had 
reasonable  cause  to  suspect  and  did  suspect  that  his  ser- 
vant had  in  his  possession  certain  property  belonging  to  the  com- 
plainant ;  that  the  servant  was  under  notice  to  quit  and  would 
not  allow  his  boxes  to  be  searched.  The  defendant  thereupon 
issued  his  warrant  to  a  constable  to  enter  the  premises  and  search 
for  the  goods,  and  if  the  same  were  found  to  apprehend  the 
plaintiff.  The  constable  accordingly  made  the  search,  and  some 
things  identified  by  the  complainant  as  his  were  found.  The 
plaintiff  was  thereupon  arrested  on  the  charge  of  stealing  the 
goods,  and  was  committed  for  trial ;  but  at  the  trial  the  prosecutor 
withdrew  from  the  prosecution,  and  the  plaintiff  was  discharged. 

The  plaintiff  brought  this  action,  which  was  tried  before  the 
Lord  Chief  Justice,  and  alleged  that  the  warrant  was  granted 
illegally  and  without  jurisdiction.  I  agreed  with  the  Lord  Chief 
Justice  in  thinking  that  there  is  enough  on  the  face  of  the 
information  to  justify  the  magistrate  in  issuing  the  search-warrant, 
and  I  think  the  appeal  must  be  dismissed. 

Lopes,  L.  J.  —  The  question  arises  in  this  case  upon  the  form 
of  the  information  upon  which  the  defendant,  who  is  a  magis- 
trate, issued  a  search-warrant  to  a  constable  to  enter  and  search 
certain  premises,  and  if  goods  were  found  to  seize  them  and 
apprehend  the  plaintiff.  It  is  said  that  on  the  information  as 
sworn  there  was  no  jurisdiction  to  issue  a  search-warrant,  because 
there  was  no  allegation  that  a  larceny  had  been  committed,  and 
because  no  goods  are  specified  in  the  warrant.     I  think  it  is  clear 
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on  the  authorities  that  it  is  not  necessary  to  allege  an  actual 
felony,  but  that  it  is  enough  to  allege  that  there  are  reasonable 
grounds  for  suspecting  that  a  felony  has  been  committed.  The 
decision  in  Elsee  v.  Smith,  1  D.  &  R  97  (24  E.  E.  639),  establishes 
that  proposition.  If  so,  we  must  look  to  the  information  in  this 
case  and  see  whether  by  reasonable  intendment  it  may  be  gathered 
from  it  that  the  informant  suspected  that  a  felony  had  been 
committed  in  respect  of  property  of  his.  Applying  the  test 
suggested  by  the  Lord  Chief  Justice  in  his  judgment,  if 
*  the  language  of  the  information  were  the  subject  of  an  [*  378] 
action  of  libel,  it  would  be  properly  capable  of  the  innuendo 
that  the  informant  had  reasonable  grounds  for  suspecting,  and  did 
suspect,  that  his  goods  were  being  feloniously  dealt  with.  If 
this  meaning  ought  to  be  attached  to  the  information,  it  was  a 
sufficient  one,  and  one  on  which  the  magistrate  had  jurisdiction 
to  act,  although  no  specific  goods  are  mentioned  in  it. 

I  agree  that  the  judgment  of  the  Lord  Chief  Justice  should 
be  upheld  and  the  appeal  dismissed. 

Lord  Esher,  M.  E.  —  Eigby,  L.  J.  who  heard  the  argument, 
concurs  in  this  judgment  Appeal  dismissed. 

AMERICAN  NOTES. 

The  Fourth  Amendment  to  the  Federal  Constitution,  providing  that  '^  the 
right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and  effects 
against  unreasonable  searches  and  seizures,  shall  not  be  violated,  and  no 
warrants  shall  issue,  but  upon  probable  cause,  supported  by  oath  or  affirma- 
tion, and  particularly  describing  the  place  to  be  searched,  and  the  persons  or 
things  to  be  seized,"  is  said  to  have  been  largely  due  to  the  awakening  caused 
by  the  resort  of  the  colonial  authorities  of  Massachusetts  fiay  to  "  writs  of 
assistance,"  as  certain  general  search-warrants  were  called.  2  Story  on  the 
Constitution  (5th  ed.),  s.  1901,  note.  This  amendment  applies  to  sealed 
letters  in  the  mail,  which  can  only  be  opened  and  examined  under  warrant  as 
thus  directed.  Ex  parte  Jackson^  06  United  States,  727;  see  Hoover  v. 
McChesney,  81  Federal  Rep.  472.  It  protects  aliens  while  in  this  country. 
United  States  v.  Wong  Quong  Wong,  94  Federal  Rep.  832.  It  is  a  limit  upon 
the  power  of  the  government,  National  or  State,  to  make  searches  and  seiz- 
ures for  its  own  benefit,  and  has  no  reference  to  unauthorized  acts  of  individ- 
uals ;  hence,  if  an  individual  obtains  possession  of  an  article  or  document  by 
an  illegal  search  or  seizure,  the  State  is  not  precluded  from  using  the  same  as 
evidence  against  the  person  from  whom  they  were  wrongfully  obtained,  to 
convict  him  of  a  crime.  Bacon  v.  Untied  States,  97  Federal  Rep.  85,  40. 
Searches  are  always  treated  as  unreasonable  when  proceeding  upon  the 
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assumption  that  our  Courts  possess  the  power  to  authorize  an  entry  upon 
private  persons'  premises,  and  seize  any  property  which  may,  in  the  prosecu- 
tor's judgment,  have  a  bearing  upon  a  crime  with  which  another  person  is 
charged.  Newberry  v.  Carpenter,  107  Michigan,  667  ;  see  Lester  y.  People,  150 
Illinois,  408.  A  person's  private  property  and  papers  cannot  lawfully  be 
seized  for  the  purpose  of  supplying  evidence  against  him  upon  a  ciiminal 
charge.  State  v.  Davis,  108  Missouri,  666,  and  32  American  State  Reports, 
640,  and  note,  fiut  after  arrest  for  a  definite  crime  charged,  the  accused's 
person  may  properly  be  examined  without  a  warrant,  for  the  purpose  of  find- 
ing evidence  of  his  guilt.  Pickett  v.  State,  99  Georgia,  12  ;  Clouon  v.  Morrison, 
47  New  Hampshire,  482 ;  Cunningham  v.  Baker,  104  Alabama,  160. 

The  above  provision  requires  the  persons  whose  houses  are  to  be  entered, 
and  such  houses,  to  be  described,  and  also  the  object  of  the  search,  which  is  not 
defined  by  a  general  statement  of  **  goods,  wares,  and  merchandise,"  without 
any  specification  of  their  character.  Sandford  v.  Nichols,  18  Massachusetts, 
286,  289 ;  Wright  v.  Dressel,  140  id.  147 ;  Commonwealth  v.  Intoxicating  Liquors, 
id.  287.  Yet  the  description  is  required  to  be  specific  only  so  far  as  the 
circumstances  will  ordinarily  allow.  Thus,  an  allegation  that  goods  are  con- 
cealed in  ^*  the  house  of  E.  D.  of  Granby,"  is  held  in  Massachusetts  to  mean 
primd  facie  the  house  occupied  by  £.  D.,  not  the  house  owned  by  him. 
Wright  v.  Dressel,  supra;  but  see  Johnson  v.  Comstock,  14  Hun  (N.  Y.),  238  ; 
Homig  v.  Bailey,  50  Connecticut,  40,  42;  State  v.  Minnehan,  83  Maine,  310. 
So  in  the  case  of  a  warrant  to  search  for  smuggled  goods  or  for  lottery  tickets, 
a  general  description  of  them  is  deemed  sufficient.  Commonwealth  v.  Dana, 
2  Metcalf  (Mass.),  329;  Sandford  v.  Nichols,  supra ;  Downing  v.  Porter,  8  Gray 
(Mass.),  539.  See  generally  1  Bishop's  New  Criminal  Procedure  (4th  ed.), 
s.  240  et  seq. 

Officers  acting  under  such  warrants  will  be  protected  when  they  are  suffi- 
cient  in  point  of  form,  though  founded  on  an  insufficient  complaint,  if  they 
issue  from  a  Court  or  magistrate  having  jurisdiction  of  the  subject-matter. 
Sandford  v.  Nichols,  supra;  Dwinnels  v.  Boynton,  3  Allen  (Mass.),  310 ;  Chase 
y.  Ingalls,  97  Massachusetts,  524,  529 ;  Ex  parte  Lewis,  83  Federal  Rep.  159. 
But  generally,  in  America,  a  justice  of  the  peace  is  a  Court  of  limited  jurisdic- 
tion, and  has  no  power  to  issue  a  search-warrant  except  in  cases  provided  by 
law.  Cooley's  Constitutional  Limitations  (6th  ed.),  364.  His  powers  are, 
therefore,  strictly  limited  to  what  is  conferred  upon  him  by  statute,  and 
while,  under  a  Criminal  Code  which  authorizes  these  warrants  to  be  issued 
(<  to  search  and  seize  counterfeit  or  spurious  coin,  forged  bank  notes,  and 
other  forged  instruments/'  a  forged  certificate  may  be  included,  the  statute  is 
not  broad  enough  to  authorize  such  a  warrant  for  forged  labels  and  trade- 
marks.    Langdon  v.  People,  133  Illinois,  382 ;   White  v.  Wagar,  185  id.  195. 

Under  the  Iowa  Code,  the  adjudication  in  search-warrant  proceedings  for 
stolen  goods  conclusively  determines  the  title  to  the  property  as  against  the 
person  upon  whom  the  warrant  was  served,  although  not  accompanied  or 
followed  by  any  criminal  prosecution.     Haworth  y.  Newell,  102  Iowa,  541. 

Authority  to  seize  intoxicating  liquors  without  a  warrant,  though  some- 
times necessary,  is  a  high  power,  and  in  derogation  of  a  common-law  right ; 
it  is  to  be  exercised  only  when  it  is  clearly  conferred  by  the  statute  or  rule  of 
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law  wbich  warrants  it.  Kennedy  y.  Favor,  14  Gray  (Mass.),  200,  202.  And 
although,  in  some  of  the  States,  authority  to  proceed  in  respect  to  liquors, 
without  a  warrant  in  the  first  instance,  is  expressly  given  by  statute,  it  is 
usually  accompanied  by  the  prorision  that  when  the  seizure  is  so  made,  the 
property  seized  is  to  be  safely  kept  for  a  reasonable  time  until  a  warrant  can 
be  procured ;  and  it  is  held  that,  if  the  officer  neglects  to  obtain  a  warrant 
within  such  time,  he  will  be  liable  as  a  trespasser.  Ketit  v.  WilUy,  11  Gray 
(Mass.),  368 ;  Western  v.  Carr,  71  Maine,  356 ;  In  re  Stoan,  150  United  States, 
637,  649. 


SECRETARY  OF  STATE. 

EEX  V.  DESPAED. 
(1798.) 

RULE. 

A  Secretary  of  State  has,  at  common  law,  the  power 
to  issue  a  warrant  of  commitment  for  "  treasonable  prac- 
tices ; "  and  where  by  Act  of  Parliament  the  operation  of 
the  Habeas  Corpus  Act  is  suspended  in  cases  of  commit- 
ments by  warrant  of  a  Secretary  of  State  for  {inter  alia) 
treasonable  practices,  a  person  committed  for  "treasonable 
practices,"  in  general  terms,  cannot  be  bailed. 

Bex  ▼.  Despard. 

7  Term  Reports,  736-744  (4  R.  R.  563). 

Secretary  of  State.  —  Treasonable  Practices. 
A  commitment  for  treasonable  practices  is  legal.  [736] 

The  defendant  was  brought  up  in  the  custody  of  the  governor 
of  the  House  of  Correction,  by  virtue  of  a  writ  of  habeas  corpus 
issued  out  of  this  Court,  upon  the  motion  of  Fergusson,  who  now 
moved  that  the  warrant  of  commitment  returned  and  produced  in 
Court  might  be  read;  which  being  done  it  appeared  that  the 
defendant  had  been  committed  **  for  treasonable  practices "  by  a 
warrant  of  the  Duke  of  Portland,  one  of  His  Majesty's  principal 
Secretaries  of  State. 

An  Act  was  passed  in  the  present  session  of  Parliament,  38  Geo. 
HL  c.  36,  for  suspending  the  Habeas  Corpus  Act,  whereby  it  is 
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enacted  "  that  every  person  or  persons  that  are  or  shall  be  impris- 
oned within  the  kingdom  of  Great  Britain,  at,  or  upon  the  day  on 
which  the  Act  should  receive  the  royal  assent,  or  after  by  warrant 
of  His  Majesty's  most  honourable  Privy  Council,  signed  by  six  of 
the  said  Privy  Council,  for  high  treason,  suspicion  of  treason",  or 
treasonable  practices,  or  by  warrant  signed  by  any  of  His  Maj- 
esty's principal  Secretaries  of  State  for  such  causes  as  aforesaid, 
may  be  detained  in  custody,  without  bail  or  mainprise,  until  the 
1st  February,  1799,  and  that  no  Judge  or  justice  of  the  peace 
shall  bail  or  try  any  such  person  or  persons  so  committed  without 
order  from  His  Majesty's  Privy  Council,  signed  by  six  of  the  said 
Privy  Council,  till  the  said  1st  February,  1799.  * 

The  Attorney-General  first  moved  to  quash  the  writ  qvd,  impro- 
vide  emanavit;  because  he  said  this  was  a  case  within  the 
[•737]  *  above  statute  of  the  38  Geo.  III.,  by  which  the  Court 
could  neither  bail  nor  discharge  the  defendant ;  and  there- 
fore the  writ  itself  ought  not  to  have  been  granted.     But 

The  Court  refused  to  quash  the  writ ;  saying  that  it  did  not  follow 
that  because  they  might  neither  discharge  nor  bail  the  defendant 
after  hearing  the  case  argued,  therefore  the  writ  was  improvi- 
dently  issued. 

Thereupon  the  return  being  first  filed,  Fergusson  moved  that  the 
defendant  should  be  discharged  for  the  insufficiency  of  the  war- 
rant of  commitment,  it  being  for  treasonable  practices  generally, 
without  specifying  the  particular  nature  of  them.  The  Habeas 
Corpus  Act,  31  Car.  II.  c.  2,  was  passed  not  only  in  affirmance  of 
the  common  law,  but  also  in  order  to  carry  more  effectually  into 
execution  the  provision  of  a  former  Act  of  the  16  Car.  I.  c.  10, 
8.  8,  assuring  to  the  party  committed  by  the  King  or  any  of  his 
Privy  Council  his  writ  of  habeas  corpus^  and  requiring  the  return 
to  certify  the  true  cause  of  such  his  detainer  or  imprisonment; 
and  that  the  Court  should  proceed  to  examine  and  determine 
whether  the  cause  of  such  commitment  appearing  upon  the  said 
return  be  just  and  legal,  or  not ;  and  should  therefore  do  what  to 
justice  should  appertain,  either  by  delivering,  bailing,  or  remand- 
ing the  prisoner.  The  Act  of  the  31  Car.  11.  points  out  the  means 
by  which  the  writ  is  to  be  executed:  and  with  respect  to  state 
offences,  it  enacts  that  if  a  person  be  committed  for  high  treason 
plainly  and  specially  expressed  in  the  warrant  and  be  not  indicted 
within  a  certain  time,  he  shall  be  dischaiged;  and  as  to  less 
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ofiTences  the  Court  are  to  examine  the  warrant  to  see  whether  it 
contain  a  legal  charge  of  any  offence ;  and  if  so,  whether  bailable ; 
and  if  bailable,  they  are  to  discharge  the  party  upon  his  giving 
sufficient  surety  according  to  the  nature  of  the  offence.  Under 
these  Acts  the  Court  are  bound  to  examine  into  the  legality  of  the 
warrant  at  common  law,  and  adjudge  accordingly.  Then  the  38 
Geo.  III.  c.  36,  which  suspends  the  Habeas  Corpus  Act  for  a  lim- 
ited time  in  respect  to  persons  committed  for  high  treason,  suspi- 
cion of  treason,  or  treasonable  practices,  was  not  intended,  nor  does 
it  purport  to  do  away  the  necessity  of  a  legal  warrant  of  commit- 
ment at  common  law :  but  the  only  effect  of  it  is  to  give  a  power 
amongst  others  to  the  Secretaries  of  State  (so  far  authorising  the 
power  to  commit  long  assumed  by  them  in  this  country),  to  im- 
prison for  a  longer  space  of  time  than  ordinary  without  bringing 
the  party  imprisoned  to  triaL  The  Court  will  never  put  such  a 
construction  on  the  statute  as  by  implication  to  infringe  the 
liberties  of  the  subject  And  so  far  is  the  statute 
*  from  warranting  by  express  words  any  new  form  of  com-  [•  738] 
mitment  that  it  has  immediate  reference  to  commitments 
at  common  law ;  for  it  refers  to  such  persons  as  shall  be  in  prison 
under  any  warrant  of  commitment  at  the  day  of  passing  this  Act 
or  afterwards,  and  it  makes  no  distinction  as  to  the  form  of  the 
commitments  before  or  after  the  passing  of  the  Act,  and-  does  not 
profess  to  legalize  such  as  were  made  before  the  Act  if  contrary  to 
law.  —  Then  the  only  question  is  whether  a  commitment  for  trea- 
sonable practices  generally  be  good  at  common  law.  In  the  peti- 
tion of  rights,  3  Car.  I.  c.  1,  s.  5,  after  stating  that  of  late  many 
subjects  had  been  imprisoned  without  any  cause  shown,  and  when 
brought  before  justices  by  writ  of  habeas  corpus,  no  cause  was 
certified  but  that  they  were  detained  by  the  King's  special  com- 
mand signified  by  the  Lords  of  the  Privy  Council,  without  being 
charged  with  anything  to  which  they  might  make  answer,  the 
Parliament  proceed  to  condemn  such  practice  as  contrary  to  law 
and  the  right  of  the  subject.  This  (says  Selden)  was  meant  of 
charges  which  could  not  be  put  into  the  shape  of  an  indictment 
Lord  Ch.  J.  Vaughan  in  BvshdVs  Case,  Vaugh.  137,  says  that  in 
the  return  to  a  habeas  corpus,  the  cause  of  the  imprisonment  ought 
to  appear  as  specifically  and  certainly  to  the  Judges  of  the  return 
as  it  did  to  the  Court  or  person  authorised  to  commit ;  otherwise 
the  Court  cannot  judge  whether  the  cause  of  the  commitment  be 
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according  to  law  or  not  For  the  same  reason  all  the  Crown 
writers  agree  that  the  warrant  must  set  forth  the  cause  of  com- 
mitment with  convenient  certainty,  though  it  need  not  he  with 
80  much  precision  as  in  an  indictment  2  Inst  52,  591,  2  Hawk, 
c.  16,  8.  16,  2  Hale  111.  And  formerly  it  was  considered  that  a 
commitment  for  high  treason  generally  was  bad,  without  specify- 
ing the  particular  species  of  high  treason ;  though  that  has  been 
holden  otherwise  since  in  the  case  of  Sir  W.  Wyndham  (1  Stra.  2 
and  3  Vin.  Abr.  515),  because  all  species  of  high  treason  are  capi- 
tal and  of  the  same  degree ;  but  still  the  Court  will  bail  upon  a 
commitment  for  felony  generally.  Now  here  the  charge  of  trea- 
sonable practices  is  of  a  very  indefinite  nature.  It  must  mean 
something  partaking  of  treason.  It  may  be  high  treason,  or  petty 
treason,  or  misprision  of  either,  or  being  accessory  after  the  fact  to 
either :  it  may  be  the  publishing  of  a  seditious  libel,  or  even  to 
the  drinking  to  the  health  of  a  traitor  or  asserting  the  Pope's 
supremacy;  in  short  the  kind  of  treasonable  practices  are  so 
various  that  the  Court  cannot  possibly  know  what  the  defence 
is  of  which  this  defendant  is  accused.  In  the  case  of 
[*  739]  *  Wilkes,  2  Wils.  156,  8,  who  was  committed  for  a  mis- 
demeanour, the  counsel  for  the  Crown  admitted,  and  the 
Court  held,  that  it  must  appear  upon  the  face  of  the  warrant  for 
what  particular  species  of  crime  or  misdemeanour  the  party  was 
committed.  In  Chamhre^s  Case,  Cro.  Car.  133,  a  commitment  by 
the  Lords  of  the  Privy  Council  "  for  insolent  behaviour  and  words 
spoken  at  the  council  table  "  was  holden  insuflBcient ;  so  a  warrant 
**  for  divers  causes  and  misdemeanours. '  Freeman^s  Case,  Cro.  Car. 
579.  In  Lord  Shafteshiry^s  Case,  1  Mod.  144,  the  Court  had  no 
doubt  that  a  commitment  by  the  House  of  Lords  "  for  a  high  con- 
tempt against  the  House, "  generally,  was  bad ;  but  they  would  not 
meddle  with  a  matter  out  of  their  jurisdiction.  So  Dr.  Alphonso, 
2  Bulstr.  259,  being  committed  by  the  College  of  Physicians  for 
ill-practising  of  physic,  the  return  was  holden  insufficient,  and 
the  Court  would  have  discharged  him,  but  to  prevent  his  being 
taken  again  upon  a  better  warrant,  he  was  bailed.  Besides  great 
inconveniences  would  ensue  if  a  commitment  for  a  cause  so  gener- 
ally charged  was  deemed  sufficient.  In  case  of  an  escape  per- 
mitted by  a  gaoler,  it  would  be  impossible  to  ascertain  the  degree 
of  offence  of  which  he  had  been  guilty,  as  that  follows  the  nature 
of  the  offence  for  which  the  party  was  committed.     The  Court 
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cannot  tell  whether  the  commitment  be  for  an  offence  bailable  or 
not;  or  if  bailable,  what  bail  ought  to  be  required.  The  party 
committed  has  no  opportunity  of  knowing  against  what  charge  he 
is  to  prepare  his  defence.  This  inconvenience  does  not  occur  in 
cases  of  high  treason,  where  by  the  Act  of  the  7  Will.  III.  c.  3,  s. 
1,  the  prisoner  is  to  have  a  copy  of  the  indictment  containing  the 
overt  acts  charged,  a  certain  number  of  days  previous  to  his  trial. 
This  uncertainty  also  deprives  the  subject  of  one  of  the  most  essen- 
tial privileges  secured  to  him  by  the  Habeas  Corpus  Act,  namely, 
that  he  shall  not  be  vexatiously  committed  again  for  the  same 
offence  after  having  been  once  discharged ;  for  under  cover  of  so 
general  a  charge  the  Court  cannot  know  whether  the  commitment 
were  for  the  same  offence  or  not.  Lastly,  in  case  of  an  action  for 
false  imprisonment,  the  party  committing,  must  justify  it  for  the 
specific  offence  contained  in  the  warrant ;  but  this  lets  him  into  a 
variety  of  proof  of  different  offences. 

The  Attorney-General  contrlt  disclaimed  any  intention  of  ai^u- 
ing  that  the  Act  of  38  Geo.  IIL  meant  to  legalise  warrants  in  any 
other  form  than  was  warranted  by  the  common  law,  but 
said  that  this  *  form  of  commitment  had  been  in  constant  [*  740] 
use,  at  least  from  the  time  of  King  William  to  the  pres- 
ent ;  and  he  referred  to  several  precedents  to  the  amount  of  above 
fifty  in  all  ^  in  the  several  reigns  of  King  William,  Queen  Anne, 
George  I. ,  II. ,  and  III. ,  of  similar  commitments,  by  Secretaries  of 
State  and  members  of  the  Privy  Council;  some  of  these  latter 
signed  by  the  Lords  Nottingham,  Somers,  and  Cowpbr.  And  he 
referred  in  particular  to  a  recent  case  of  Saj/er  v.  Lord  Bochford, 
2  Blaa  1165,  where  the  warrant  of  commitment  was  in  the  same 
form,  for  treasonable  practices;  and  yet  it  never  occurred  to  the 
plaintiff's  council*  to  object  to  the  legality  of  the  warrant, 
although  they  did  not  want  either  inclination  or  talents  to  have 

1  The  foUowing  were  some  of  them :  —  sonable  practices,  23rd  October,  5  Anne ; 
Nathaniel  Sharpe  committed  for  treason-  Richard  Bntler  for  dangerous  and  treason- 
able and  seditions  practices  15th  October,  able  practices,  14th  Maj,  2  Geo.  I. ;  John- 
1694, admitted  to  bail;  James  Mnrraj  for  son  alias  Kelly  for  treasonable  practices, 
treasonable  practices  26th  October,  1694,  4th  June,  8  Geo.  I. ;  David  Boyce  for  the 
bailed ;  John  Gordon  for  the  same  1st  same,  27th  May,  9  Geo.  I. ;  John  Purser 
Jaly,  8  Will,  m.,  bailed ;  Charles  Crosse  for  for  the  same,  27th  November,  20  Geo.  II. 
dangerous  and  treasonable  practices  29th  ^  These  he  stated  to  be  the  late  Mr.  Lee 
October,  8  Will.  III.,  bailed ;  William  Jack-  and  Sergeant  Glyn :  but  the  report  being 
son  for  treasonable  and  seditions  practices,  only  of  what  passed  in  Bank  in  C.  B.  does 
I2th  Febrnary,  2  Anne ;  Cecilia  Haines  not  of  course  mention  Mr.  Lee's  name, 
alias  Rnssel  and  Richard  Haines  for  tre^ 
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raised  the  objection  if  they  had  thought  there  was  any  foundation 
for  it  This  practice  is  also  confirmed  by  the  several  Acts  of  Par- 
liament which  have  from  time  to  time  been  passed  for  the  suspen- 
sion in  part,  or  in  whole,  of  the  Habeas  Corpus  Act ;  for  they  all 
suspend  its  operation  in  cases  of  commitments  for  treasonable 
practices,  although  no  such  offence  is  specifically  noticed  in  the 
Habeas  Corpus  Act  itself:  they  amount  therefore  to  legislative 
recognitions  of  the  practice  of  commitments  in  that  form.  Even 
with  respect  to  the  subject  there  is  a  degree  of  lenity  in  many 
cases  in  this  mode  of  commitment :  for  it  often  happens  that  the 
facts  disclosed  would  warrant  a  commitment  for  high  treason ;  but 
if  there  be  any  doubt  in  the  case,  the  commitment  is  only  for 
treasonable  practices,  which,  under  the  Habeas  Corpus  Act,  at 
times,  when  it  is  in  force,  would  entitle  the  party  to  be  bailed. 
As  to  offences  of  the  same  nature  committed  in  Scotland,  the 
practice  there  is  to  commit  on  suspicion  of  treason ;  which  prac- 
tice is  also  recognised  by  the  Acts  of  suspension  referring  to  it 
in  the  same  manner  as  they  do  to  the  practice  of  committing  for 
treasonable  practices  in  England.  The  aiguments  of  in* 
[*  741]  convenience  drawn  from  the  uncertainty  of  the  charge  *  are 
at  least  as  strong  against  commitments  on  suspicion  of 
treason,  for  mere  suspicion  may  not  even  amount  to  treasonable 
practices,  and  yet  they  are  admitted  on  all  hands  to  be  legal. 

He  also  referred  to  instances  of  commitments  for  treasonable 
practices,  where  the  practice  was  so  far  recognised  in  this  Court 
as  that'  the  parties  were  thereupon  bailed,  and  not  dischaiged ;  one 
was  the  case  of  the  Bishop  of  Bochester,^  9  Geo.  1722,  and  the 
other  was  Haifa  Case,  Easter  Term,  1777.  The  case  in  Bul- 
strode,  which  is  scarcely  intelligible,  bears  no  analogy  to  the 
present ;  at  any  rate  the  commitment  there  did  not  stand  on  the 
same  ground  of  precedent,  and  perhaps  that  case  is  not  law.  He 
also  adverted  to  the  doubt  which  had  been  insinuated,  rather  than 
insisted  on,  as  to  the  power  of  the  Secretaries  of  State  to  commit 
for  State  offences;  and  observed  that  it  had  been  recognised  by 
Lord  Holt  in  12  Mod  82,  who  said  it  had  never  been  questioned 
till  lately. 

Fergusson,  in  reply,  observed  that  the  case  Sayre  v.  Lord  Roch- 

1  The  report  in  this  case  in  Fortes,  101,  who  were  committed  with  him,  were  com- 
whicb  is  dated  Old  Bailey,  7th  September,  8  mitted  for  high  treason,  plainly  expressed 
Geo.  L,  states  the  Bishop  and  some  others    in  the  warrant  of  commitment 
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ford  could  not  be  considered  as  any  authority  in  support  of  the 
practice,  because  the  objection  was  never  taken;  and  that  as  no 
case  had  been  cited  where  such  a  warrant  was  expressly  holden  to 
be  legal,  it  could  not  now  be  assumed  that  it  was  so.  That  the 
practice  of  the  Secretary  of  State's  oflBce  was  of  no  weight;  for 
that  might  have  been  urged  as  strongly  in  support  of  general  war- 
rants which  were  now  universally  admitted  to  be  illegal,  though 
sanctioned  by  as  much  extrajudicial  authority.  And  this  practice 
was,  if  anything,  rather  more  inconvenient  than  that,  because  the 
certainty  of  the  offence  in  the  warrant  is  of  more  consequence  than 
the  naming  of  the  offender ;  for  the  person  arrested  by  virtue  of  a 
general  warrant  was,  at  least,  sufficiently  informed  of  the  nature 
of  the  charge  against  him,  and  could  prepare  himself  better 
either  for  his  defence  or  for  redress,  than  under  a  warrant  of 
this  description. 

Lord  Kenyon,  Ch.  J.  —  Though  experiments  of  this  kind  have 
been  frequently  made  in  Courts  of  justice,  they  seldom  succeed. 
I  remember  when  a  doubt  was  made  whether  or  not  the  House  of 
Commons  had  the  power  of  committing  to  prison.  On  that  occa- 
sion a  gentleman  of  great  character  and  fortune.  Sir  J.  Phillips, 
who  had  retired  from  the  bar,  appeared  in  this  Court  for  the 
purpose  of  moving  that  the  person  who  had  been  committed  by 
the  House  might  be  discharged;  the  Court  heard  him 
patiently,  and  *  the  public  perhaps  were  gratified  with  [*  742] 
hearing  the  question  discussed;  and  though  the  motion 
was  unsuccessful,  I  believe  the  public  were  satisfied  that  justice 
was  properly  administered.  Many  other  cases  of  this  kind  have 
been  agitated  in  this  Court,  where  they  have  met  the  same  fate. 
That  every  question  concerning  the  liberty  of  the  subject  is  impor- 
tant, I  admit ;  but  it  does  not  follow  that,  because  it  is  important, 
it  is  difficult  to  decide.  The  counsel,  who  moved  to  discharge 
this  defendant,  threw  in  a  doubt  whether  or  not  a  Secretary  of 
State  has  a  right  to  commit,  for  his  expression  was  ^  the  power 
assumed  by  the  Secretaries  of  State ; "  but  if  we  are  to  learn  from 
the  records  in  Courts  of  justice  and  from  the  received  practice  at 
all  times  what  is  the  law  of  the  land,  I  have  no  difficulty  in  say- 
ing that  the  Secretaries  of  State  have  the  right  to  commit  This 
right  was  not  even  doubted  by  Lord  Camden,  who  expressed  as 
great  anxiety  for  the  liberty  of  the  subject  of  any  man ;  indeed  it 
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has  been  thought  by  some  persons  eminent  in  our  profession,  who 
have  considered  the  point  since,  that  he  rather  overstepped  the 
line  of  the  law  in  the  case  of  Bex  v.  Wilkes  ;  and  certainly  if  that 
judgment  can  be  supported,  many  other  cases  that  have  been  sol- 
emnly determined,  cannot  be  reconciled  with  it 

In  this  case  two  questions  have  been  made;  one,  whether  the 
late  Act  of  Parliament  authorised  any  new  form  of  commitment : 
but  that  question  was  at  rest  almost  as  soon  as  it  was  raised ;  the 
Attorney-General  very  properly  admitted  that  that  Act  made  no 
alteration  in  the  form  of  commitments.  The  other  question  is, 
whether  or  not  this  commitment  be  good  at  common  law.  To  one 
argument  used  by  the  defendant's  counsel  I  cannot  assent,  namely, 
that  no  point  is  to  be  considered  as  law,  unless  it  has  been  made 
and  judicially  decided :  if  that  were  true,  farewell  to  the  common 
law  of  the  land.  If  I  were  asked  in  what  case  it  was  determined 
that  a  limitation  to  A.  and  his  heirs  gives  a  fee  simple,  I  should 
be  as  unable  to  answer  as  Lord  Hale  was  when  the  question  was 
put  to  him.  It  is  sufficient  if  the  point  ha^  been  acknowledged  to 
be  law  at  all  times ;  the  law  of  the  land  stands  on  precedents.  I 
will  not  say  whether  or  not  the  number  of  cases  from  the  Secre- 
tary of  State's  office  constitutes  the  law  upon  this  subject;  but 
the  course  of  office  and  variety  of  precedents  acted  upon,  have  been 
considered,  by  very  able  Judges,  as  evidence  of  what  is  the  law  of 

the  land ;  and  I  cannot  get  over  the  cases  now  referred  to 
[*  743]  by  the  Attorney -General.    The  commitments  *  prior  to  the 

revolution  were  complained  of  as  grievances,  and  probably 
they  gave  rise  to  the  Habeas  Corpus  Act :  and  if  the  instances  of 
commitments  mentioned  on  the  part  of  the  Crown  had  happened 
in  the  reign  of  Charles  II.  or  James  IL ,  I  should  not  have  relied 
much  upon  them.  But  the  cases  now  cited  happened  since  the 
revolution ;  a  time  that  Mr.  J.  Foster  and  other  great  men  con- 
sidered as  an  auspicious  period  for  this  country,  and  when  the 
liberties  of  the  subject  were  well  understood  and  nobly  asserted. 
Then  let  me  see  what  was  considered  to  be  the  law  of  the  land 
at  and  after  the  revolution,  and  particularly  in  the  time  of  that 
great  man.  Lord  Holt.  Out  of  the  many  cases  that  have  now 
been  mentioned,  I  have  selected  nine  that  cannot  be  distinguished 
from  the  present  case,  where  the  commitments  were  for  **  treas- 
onable practices"  generally,  and  where  Lord  Holt  and  the  rest 
of  the  Court  were  bound  by  their  oaths  to  dischaige  the  defend- 
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ants  if  the  commitments  were  illegal ;  and  yet  the  Court  did  not 
discharge  them.  Finding  these  cases,  I  will  not  now  inquire 
whether  or  not  Lord  Holt  decided  rightly ;  I  have  no  sources  of 
intelligence  from  which  I  could  make  the  inquiry :  the  records  of 
the  Court  furnish  me  with  the  law  of  the  land.  Lord  Holt  was  a 
man  above  all  praise ;  and  he  was  assisted  by  able  Judges,  one  of 
whom  was  Mr.  Justice  J.  Powell,  who  fell  little  short  of  Lord 
Holt  himself.  I  will  not  overturn  the  law  of  the  land  as  it  has 
been  handed  down  to  me;  it  is  not  for  the  Judges,  who  are  to 
watch  over  the  law,  to  overset  it.  Therefore  on  the  authority  of 
the  precedents,  nine  of  which  are  precisely  in  point,  I  am  clearly 
of  opinion  that  if  we  were  to  yield  to  this  application  we  should 
forget  the  duty  we  owe  to  the  public. 

AsHHURST,  J.  —  The  concurrence  of  men  of  such  talents  as  Lords 
Nottingham,  Somers,  Holt,  and  Cowper,  when  acting  on  war- 
rants of  this  kind,  is  nearly  equal  in  authority  to  an  express 
decision  on  the  very  point  It  is  rather  an  extraordinary  position 
of  the  defendant's  counsel  in  this  case,  that  nothing  is  to  be  con- 
sidered as  law  but  what  has  been  solemnly  decided ;  for  a  point 
may  be  so  clear  that  it  was  never  doubted,  and  yet  if  this  position 
were  well  founded,  it  would  not  be  law. 

Grose,  J.  —  The  question  is  whether  the  prisoner  has  a  right  to 
be  bailed  or  discharged,  or  whether  we  are  not  bound  by  the  late 
Act  of  Parliament  to  remand  him.  The  ground  on  which  it  is 
now  contended  that  he  ought  to  be  bailed  or  discharged,  is  that 
the  warrant  does  not  specify  what  are  the  treasonable 
practices  of  *  which  he  is  accused.  Now  it  is  admitted  [*  744] 
that  a  person  may  be  committed  for  treason,  or  suspicion 
of  treason  without  specifying  the  particular  kinds  of  treason,  and 
it  now  appears  that  there  are  precedents  of  warrants  of  commit- 
ment for  treasonable  practices,  precisely  in  the  form  of  this  war- 
rant, from  the  year  1694  to  the  present  time.  Then  came  the  late 
Act  of  Parliament,  which  says  that  persons  detained  under  war- 
rants of  commitment  for  treasonable  practices,  in  the  very  words 
of  this  warrant,  shall  not  be  bailed ;  and  yet  we  are  desired  to  dis- 
charge this  prisoner  against  the  positive  directions  of  the  Act  of 
Parliament  I  am  glad  however  that  the  habeas  corpus  was 
granted,  because  the  parties  have  an  opportunity  of  canvassing 
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this  point  of  law;  and  magistrates  will  know  how  to  regulate 
their  future  practice  by  this  decision. 

Lawrence,  J.  —  The  case  chiefly  relied  on  by  the  defendant's 
counsel  is  that  in  Bulstrode;  but  that  case  is  not  law;  for  in  a 
subsequent  case,  Dr.  OrenvUle  v.  The  College  of  Physicians,  12 
Mod.  326,  it  was  holden  that  the  censors  of  the  college  were  the 
sole  Judges,  whether  or  not  a  person  within  their  jurisdiction  had 
been  guilty  of  mal-practice  in  physic.  With  regard  to  the  prece- 
dents cited  of  warrants  like  this,  I  think  they  are  decisive  of  the 
present  case.  They  are  not  to  be  compared  to  warrants  signed  by 
magistrates,  who  are  not  of  the  profession  of  the  law,  for  some  of 
them  were  signed  by  persons  of  the  greatest  eminence  in  the  law, 
and  therefore  they  are  entitled  to  have  great  weight.  Besides 
which  it  appears  that  several  of  the  persons  committed  by  those 
warrants  have  been  at  different  times  since  the  revolution,  brought 
up  here,  and  that  this  Court  thought  they  ought  to  be  remanded 
unless  they  could  give  security.  I  express  myself  better  on  this 
occasion  than  Parker,  Ch.  J.,  did  in  Sir  William  Wyndham*s 
Case,  1  Str.  3,  where  he  said,  "  It  has  been  urged  that  some  par- 
ticular species  of  treason  must  be  expressed,  and  that  it  must  have 
so  much  certainty  as  to  appear  to  be  high  treason  to  the  Court  I 
think  this  opinion  is  not  to  be  maintained.  We  presume  a  magis- 
trate does  right,  until  the  contrary  appears;  and  it  has  never  been 
holden  necessary  to  express  the  covert  act  in  the  commitment." 
So  in  cases  of  this  sort  it  is  not  necessary  to  express  in  the  war- 
rant the  particular  species  of  treasonable  practices. 

Per  Curiam,  Let  the  prisoner  he  remanded. 

ENGLISH  NOTES. 

In  the  well-known  case  of  Rex  v.  Wilkes  (1763),  2  Wilson,  150,  the 
warrant  issued  by  a  Secretary  of  State  was  to  ^^  search  for  the  authors, 
printers,  and  publishers  of  a  seditious  and  treasonable  paper,  intitled, 
'  The  North  Briton,  No.  45,'  and  them  or  any  of  them  having  found  to 
apprehend  and  seize,  together  with  their  papers,  and  to  bring  in  safe 
custody  before  me  to  be  examined  concerning  the  premises,  and  further 
dealt  with  according  to  law/'  Under  this  warrant,  Wilkes  was  arrested 
and  imprisoned  in  the  Tower.  A  writ  of  habeas  corpus  having  been 
issued  by  order  of  the  Court  of  Common  Pleas,  on  return  of  the  writ, 
Serjeant  Glyn  moved  the  Court  that  Mr.  Wilkes  might  be  discharged 
without  bail. 


B.  C.  VOL.  XXIV.]  8BCRKTARY  OF  STATE.  21 


]tai  ▼.  DMpaid.^  Votai. 


Two  objections  were  taken  to  the  legality  of  the  warrant:  1st.  That 
it  did  not  appear  to  the  Court  that  Mr.  Wilkes  had  been  chi^rged  by 
any  evidence  before  the  Secretary  of  State,  that  he  was  the  author  or 
pnblisher  of  "  The  North  Briton,  No.  46."  2ndly.  That  the  warrant  was 
too  general,  i.  e.  that  it  did  not  set  forth  sufficient  substantial  matter 
whereupon  the  Court  could  judge  whether  «  The  North  Briton,  No.  45," 
was  a  most  infamous  and  seditious  libel.  And  a  third  point  made  was 
that  Mr.  Wilkes,  being  a  member  of  Parliament,  is  privileged  from 
arrest  in  all  cases  except  treason,  felony,  and  actual  breach  of  the  peace, 
and  therefore  ought  to  be  discharged  without  bail. 

The  Lord  Chief  Justice  overruled  the  two  objections  to  the  legality 
of  the  warrant,  but  on  the  point  of  privilege  he  ruled  that  Mr.  Wilkes 
must  be  discharged  without  bail,  **  whereupon  there  was  a  loud 
huzza  in  Westminster  Hall." 

Similar  questions  have  been  raised  in  regard  to  warrants  issued  pur- 
suant to  the  Extradition  Acts>  1870  and  1873  (33  &  34  Vict.  c.  b2y 
and  36  &  37  Vict.  c.  60). 

In  ExpaHe  Terraz  (1878),  4  Ex.  D.  63,  48  L.  J.  Ex.  214,  39  L.  T. 
502,  27  W.  B.  170,  the  question  was  raised  in  the  following  way :  — 
By  a  treaty  made  in  accordance  with  the  above  Acts  between  Her 
Majesty  and  the  Swiss  Confederation  extradition  may  be  demanded  for 
(amongst  other  crimes)  '*  crimes  against  bankruptcy  law.''  A  warrant 
issued  by  the  police  magistrate  for  the  apprehension  of  a  fugitive 
criminal  by  virtue  of  the  treaty,  described  the  offence  as  ''the  commis- 
sion of  crimes  against  bankruptcy  laws,  within  the  jurisdiction  of  the 
Swiss  Confederation."  The  Judges  of  the  Exchequer  Division  (Kelly, 
C.  B.,  and  Huddlestok,  B.)  held  the  warrant  sufficient.  It  was 
observed  by  Huddleston,  B.,  that  ample  opportunity  was  given  under 
sect.  11  of  the  Act  of  1870,  of  obtaining  a  discharge  if  the  facts  were 
not  such  as  to  give  ground  for  detention. 

A  similar  decision  was  made  in  the  case  of  Reg.  v.  Jacohi  &  Bellier 
(1881),  46  L.  T.  p.  695  ».,  where  Mr.  Justice  Stephen  observed  that 
the  warrant  and  the  evidence  are  two  distinct  things :  and  that  it  was 
the  provisions  in  the  Act  relating  to  the  evidence  that  provide  the  real 
safeguard  against  improper  extraditions. 

In  this  case  a  warrant  of  arrest  had  been  issued  from  the  Court  hav- 
ing criminal  jurisdiction  in  the  province  of  Hesse  in  Grermany  where 
Mayence  is  situated,  in  the  following  terms:  '^  J.,  the  alleged  pro- 
prietor of  the  firm  of  0' Jacohi  &  Co.  at  Amsterdam,  who  is  suspected 
of  fraud,  by  having  with  intent  to  procure  for  himself  some  illegal 
pecuniary  benefit,  and  by  the  pretence  of  doing  business,  that  is  to  say, 
by  a  promise  of  payment  given  in  writing  falsely  and  in  bad  faith, 
induced  the  firm  of  J.  Heininger,  at  Mayence,  to  forward  him  on  the 
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11th  December,  1880,  a  quantity  of  furniture  of  the  value  of  3838 
francs,  20  cents,  thus  causing  a  pecuniary  prejudice  to  the  said  firm 
amounting  to  the  above  stated  sum,  shall  be  taken  into  custody  and 
detained  during  the  investigation  of  the  case.  The  arrest  of  the  ac- 
cused, during  the  investigation  of  the  case,  is  ordered,  because,  after 
having  perpetrated  the  said  crime,  he  has  absconded  with  the  goods 
thus  obtained  to  a  foreign  country."  On  production  of  the  above 
warrant,  and  upon  oral  evidence  showing  &prtmd  facie  case  of  obtaining 
goods  by  false  pretences,  the  magistrate  at  Bow  Street  committed  the 
prisoner  to  custody  for  extradition. 

Application  was  made  for  a  habeas  corpus^  on  the  grounds  (1)  that 
no  offence  had  been  committed  in  Germany;  (2)  that  the  warrant  of 
arrest  issued  by  the  German  authorities  did  not  contain  a  statement 
showing  that  the  offence  for  which  the  prisoner  was  sought  to  be  ex- 
tradited was  an  offence  within  the  extradition  treaty  between  England 
and  Germany.  As  to  the  latter  objection  the  Court  held  that  the  sub- 
stance of  the  offence  alleged  was  that  the  prisoner  obtained  the  goods 
in  Mayence  by  false  pretences,  and  that  was  sufficient. 

Upon  the  former  objection.  Pollock,  B,,  drew  attention  to  the  terms 
of  the  10th  sect,  of  the  Extradition  Act,  1870:  **  If  the  foreign  warrant 
authorising  the  arrest  of  the  criminal  is  duly  authenticated,  and  such 
evidence  is  produced  as  (subject  to  the  provisions  of  this  Act)  would, 
according  to  the  law  of  England,  justify  the  committal  for  trial  of  the 
prisoner,  if  the  crime  of  which  he  is  accused  has  been  committed  in 
England,  the  police  magistrate  shall  commit  him  to  prison,  but  other- 
wise shall  order  him  to  be  discharged."  He  thought  the  warrant  was 
in  effect  a  warrant  for  the  arrest  on  a  charge  of  obtaining  goods  under 
false  pretences,  which  is  clearly  an  offence  comprised  in  the  treaty. 

Mr.  Justice  Stephen  observed:  "I  think  that  the  warrant  and  the 
evidence  are  two  distinct  things.  I  think  that  the  warrant  need  show 
nothing  more  than  the  fact  that  it  has  been  issued  by  some  competent 
authority,  and  is,  in  fact,  an  official  document  for  the  arrest  of  the 
prisoner.  Then  I  think  that  the  provisions  relating  to  evidence  pro- 
vide  the  real  safeguard  against  improper  extradition.  I  think  that  it 
is  essential  to  the  delivery  up  of  the  prisoner  that  it  should  appear 
upon  the  evidence  given  before  the  magistrate  that  he  might  have  heen 
committed  for  trial  for  one  or  other  of  the  crimes  mentioned  in  the  first 
schedule,  if  he  had  done  in  England  the  act  which  he  is  alleged  to  have 
done  in  a  foreign  country."  This  view  of  the  respective  functions  of 
the  foreign  warrant,  and  of  the  evidence  is  substantially  adopted  by 
the  Court  (Pollock,  B.,  and  Manisty,  J.)  in  Beg.  v.  Oanz  (1882), 
46  L.  T.  592. 
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COWELL  V.  TAYLOR. 
(0.  A.  1885.) 

RULE. 

Poverty  is  no  bar  to  a  suitor ;  and  is  not  a  ground  on 
which  a  plaintifE  can  be  made  to  give  security  for  costs. 

Cowell  ▼.  Taylor. 

31  Ch-  D.  34-41  (8.  0.  55  L.  J.  Ch.  92;  53  L.  T.  483;  34  W.  R.  24). 

Practice.  —  Costs,  Security  for.  —  Trustee  in  Bankruptcy.  —  Insolvent       [34] 

Plaintiff. 

The  Court  will  not  require  security  for  costs  to  be  given  by  a  plaintiff  who 
sues  as  trustee  in  bankruptcy  even  where  he  is  in  insolvent  circumstances. 

Denston  v.  Ashton,  L.  R.  4  Q.  B.  590,  approved. 

The  observations  of  Pearson,  J.,  in  Pooley^s  Trustee  in  Bankruptcy  v. 
Whetkamj  28  Ch.  D.  38,  dissented  from. 

James  Holt,  in  April,  1875,  entered  into  possession  of  premises 
at  Belthom,  in  Lancashire,  imder  an  agreement  with  the  defend- 
ant for  the  purchase  of  the  property.  By  another  agreement  in 
September,  1875,  a  power  of  re-entry  was  given  to  the  defendant 
in  certain  circumstances.  In  August,  1876,  the  defendant  re- 
entered, and  had  ever  since  remained  in  possession.  On  the 
26th  of  September,  1876,  Holt's  creditors  passed  a  resolution  for 
liquidation  of  his  affairs  by  arrangement  W.  Hutchinson  was 
appointed  trustee  in  the  liquidation,  and  in  1882  made  an  unsuc- 
cessful attempt  in  the  Court  of  Bankruptcy  to  recover  the  prop- 
erty. The  plaintiff  was  afterwards  appointed  trustee,  and  on  the 
7th  of  May,  1885,  commenced  this  action  for  the  same  purposa 

The  defendant  took  out  a  summons  asking  that  the  plaintiff 
might  be  ordered  to  give  security  for  costs.  It  was  deposed  that 
the  accounts  of  the  estate  of  the  liquidating  debtor  showed  assets 
to  the  amount  only  of  £23.     The  evidence  was  clear  that  the 
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plaintiff  personally  was  in  such  circumstances  as  to  be  unable 
to  pay  the  costs  of  the  action  if  they  should  be  given  against 
him. 

The  application  was  heard  by  Mr.  Justice  Chitty  in  Chambers. 
His  Lordship  considered  himself  boimd  by  Denston  v.  Ashton,  and 
dismissed  the  application  with  costs,  certifying  that  he  desired  no 

further  argument     The  defendant  appealed. 
[*  35]       *  McCall,  for  the  appellant :  — 

In  Malcolm  v.  ffodgkinson,  L.  E.  8  Q.  B.  209,  Lord 
Blackburn  says :  **  Where  an  insolvent  person  is  suing  as  trustee 
for  another,  it  has  long  been  the  rule  to  require  security  for  costs. ' 
In  United  Ports  and  General  Insurance  Company  v.  Hill,  L  R 
5  Q.  B.  395,  security  for  costs  was  refused,  and  Chief  Justice 
CoCKBURN  said  that  the  assignee  of  a  bankrupt  could  not  be 
required  to  give  security  for  costs,  but  there  was  no  allegation  of 
personal  insolvency.  In  the  case  of  In  re  Carta  Para  Mining 
Company,  19  Ch.  D.  457,  an  insolvent  petitioner  for  a  winding-up 
order  was  required  to  give  security  for  costs,  and  in  Pooley's  Trus- 
tee in  Bankruptcy  v.  Whetham,  Mr.  Justice  Pearson  intimates 
a  strong  opinion  in  my  favour  —  though  security  there  was  not 
ordered,  there  being  no  proof  that  the  plaintiff  was  personally 
insolvent  The  Court  of  Appeal  affirmed  the  decision  on  that 
ground,  but  left  the  case  open  whether  security  would  not  be 
ordered  if  the  trustee  was  personally  insolvent  The  cases  relied 
on  against  me  are  Sykes  v.  Sykes,  L.  S.  4  C.  P.  645,  and  Denston 
v.  Ashton.  In  Pooley^s  Trustee  in  Bankruptcy  v.  Whetham,  28 
Ch.  D.  38,  42.  Mr.  Justice  Pearson  deals  with  both  of  those 
authorities,  and  shows  that  they  do  not  proceed  on  a  satisfactory 
ground.  I  rely  on  the  rule  laid  down  by  Lord  Blackburn  in 
Malcolm  v.  Hodgkinson. 

Farwell,  contrA:  — 

Malcolm  v.  Hodgkinson  is  distinguishable  from  the  present  case. 
There  the  plaintiff,  a  liquidating  debtor,  was  continuing  an  action 
not  for  his  own  benefit  It  was  a  litigation  his  interest  in  which 
he  had  parted  with.  The  remark  of  Lord  Blackburn  is  explained 
by  Vice-Chancellor  Hall  in  In  re  Carta  Para  Mining  Company  as 
referring  to  the  case  of  a  person  who  allows  his  name  to  be  used 
as  trustee  for  another,  such  a  case  as  Corporation  of  Hastings  v. 
Ivall,  L  R  9  Ch.  758,  where  a  person  of  substance  sued  in  the 
name  of  a  pauper.     The  trustee  of  a  bankrupt  is  not  a  nominal 
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plaintiff,  he  is  in  a  recognised  position,  he  stands  in  the  shoes  of 
the  bankrupt  The  bankrupt,  however  poor,  could  before 
his  *bankrupcty  have  sued  without  giving  security,  and  [*36] 
there  is  no  reason  why  the  trustee  should  not.  A  person, 
however  poor,  may  sue,  and  he  can  sue  none  the  less  because  other 
persons  are  to  have  the  benefit  of  his  success.  The  general  rule  is 
laid  down  in  DanielFs  Chancery  Practice,  6th  ed.  p.  84,  that  any 
person  however  poor  may  sue.  Does  it  then  make  any  difference 
that  he  sues  as  trustee  in  bankruptcy  ?  Denstan  v.  Ashton  decides 
that  it  does  not  The  remark  of  Lord  Blackburn,  which  seems 
to  tend  the  other  way,  is  explained  by  Vice-Chancellor  Hall,  and 
Lord  Blackburn  cannot  have  intended  to  overrule  the  well-con^ 
sidered  judgment  in  Dtnaton  v.  Aahton. 

[Fry,  L.  J.  —  In  Denston  v.  Ashton  the  plaintiff  was  suing  for 
his  own  estate.] 

In  a  sense  he  was,  but  the  Court  treats  him  as  being  in  reality 
a  bare  trustee.  The  reason  given  in  Sykes  v.  Sykes  is  that  the 
case  of  an  executor  stands  in  this  respect  on  the  same  footing  as 
that  of  a  trustee  in  bankruptcy  who  is  not  to  give  security  for 
costs,  so  the  authority  in  support  of  my  contention  is  very 
weighty.  Looking  at  the  case  on  principle  the  trustee  is  in  the 
same  position  as  the  bankrupt 

[Baggallay,  L.  J.,  referred  to  BrocMebank  v.  Kings  Lynn 
Steamship  Company ^  3  C.  P.  D.  365.] 

In  that  case  the  point  was  not  argued,  nor  the  authorities  cited, 
the  question  in  dispute  being  only  whether  the  security  should 
extend  to  future  costs. 

[Fry,  L.  J.  —  I  feel  some  difficulty  as  to  the  reason  given  in 
some  of  the  cases,  that  it  is  the  trustee's  duty  to  collect  the  asseta 
It  is  not  a  man's  duty  to  bring  an  ill-founded  action.  ] 

McCall,  in  reply. 

Baggallay,  L.  J.  :  — 

This  case  raises  a  nice  question,  which  has  been  very  well 
argued  on  both  sides,  the  arguments  being  none  the  worse  because 
they  were  concise.  It  is  singular  that  from  the  time  of 
the  *  decision  in  Denston  v.  Ashton,  L.  R  4  Q.  B.  590,  in  [*  37] 
1869,  this  point  was  not  raised  again  till  Pooley's  Trustee 
in  Bankruptcy  v.  Whetham,  28  Ch.  D.  38,  in  1884  It  appears 
to  me  that  Denston  v.   Ashton  and    UnUed  Ports  and   General 
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Insurance  Company  v.  Hill,  L.  R  5  Q.  B.  395,  lay  down  a  rule 
which  has  always  been  acted  upon  by  the  Court  of  Chancery.  It 
is  said  that  here  we  are  dealing  with  an  exception  from  the  gen- 
eral rule.  But  the  rule  is  that  any  one  may  sue  without  giving 
security,  in  any  but  certain  excepted  cases.  Until  lately,  secur- 
ity was  never  required  in  Chancery  unless  the  plaintiflf  was  abroad, 
and  if  there  were  two  co-plaintiffs,  one  of  whom  only  was  abroad, 
security  was  not  ordered. 

In  Sykes  v.  Sykes,  L.  K.  4^C.  P.  645,  the  circumstances  were 
jjeculiar.  The  plaintiffs  were  two  executors,  one  of  whom  was  out 
of  the  jurisdiction,  and  the  other  a  bankrupt  If  the  one  abroad 
had  been  the  sole  plaintiff,  security  would  have  been  ordered,  if 
the  one  in  England  had  been  solvent  it  would  not  It  was  held 
that  the  bankruptcy  of  the  one  in  England  made  no  difference 
Again,  if  a  trustee  in  bankruptcy  or  liquidation  is  the  sole  plain- 
tiff, he  will  not  be  ordered  to  give  security.  Pooley's  Trustee  in 
Bankruptcy  v.  Whetham,  But  in  that  case  an  additional  point 
was  raised,  whether  the  personal  insolvency  of  the  trustee  was  not 
a  ground  for  ordering  security.  The  evidence  of  insolvency  broke 
down,  and  that  point  was  not  decided.  Two  propositions,  then, 
are  established  —  the  fact  that  the  plaintiff  is  a  trustee  in  bank- 
ruptcy or  liquidation  is  not  a  sufficient  ground ;  the  fact  that  the 
plaintiff  is  insolvent  is  not  a  sufficient  ground.  Here  it  is  said 
you  have  a  combination  of  the  two,  and  though  neither  alone 
would  be  sufficient,  both  together  will  suffice.  I  cannot  come  to 
that  conclusion.  It  is  said  that  Lord  Blackburn  came  to  it  in 
Malcolm  v.  Hodgkinson,  L.  R  8  Q.  B.  209.  He  there  says: 
"  Where  an  insolvent  person  is  suing  as  trustee  for  another,  it  has 
long  been  the  rule  to  require  security  for  costs. "  I  think  that  this 
observation  is  correctly  interpreted  by  Vice-Chancellor  Hall  in  In 
re  Carta  Para  Mining  Company,  19  Ch.  D.  457,  as  not  referring 
to  a  case  like  that  of  a  trustee  in  bankruptcy,  but  to  the  case 
of  a  person  who  is  a  bare  trustee  for  some  one  else. 
[*  38]  *  Suppose  I,  having  a  shadowy  case,  assign  it  over  to  a 
man  of  straw  that  he  may  sue  for  my  benefit,  then  security 
for  costs  will  be  ordered.  Looking  at  Denston  v.  Ashton,  and 
United  Ports  and  General  Insurance  Company  v.  ffill,  I  think 
there  is  no  doubt  to  what  conclusion  we  ought  to  come.  There 
is  abundant  authority  in  support  of  the  view  that  security  for 
costs  ought  not  to  be  ordered,  and  the  only  case  that  seems  to 
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tend   the  other  way,   except  Pooley's  Trustee  in  Bankruptcy  v. 
Whetham,  has  been  explained. 

BowEN,  L.  J.  :  — 

I  agree  with  the  Lord  Justice  as  to  the  excellent  way  in  which 
this  case  has  been  argued  on  both  sides.  After  hearing  it,  I  think 
that  the  line  we  ought  to  take  is  clear.  The  general  rule  is  that 
poverty  is  no  bar  to  a  litigant,  that,  from  time  immemorial,  has 
been  the  rule  at  common  law,  and  also,  I  believe,  in  equity. 
There  is  an  exception  in  the  case  of  appeals,  but  there  the  appel- 
lant has  had  the  benefit  of  a  decision  by  one  of  Her  Majesty's 
Courts,  and  so  an  insolvent  party  is  not  excluded  from  the  Courts, 
but  only  prevented,  if  he  cannot  find  security,  from  dragging  his 
opponent  from  one  Court  to  another.  There  is  also  an  exception 
introduced  in  order  to  prevent  abuse,  that  if  an  insolvent  sues  as 
nominal  plaintiff  for  the  benefit  of  somebody  else,  he  must  give 
security.  In  that  case  the  nominal  plaintiff  is  a  mere  shadow. 
The  two  most  familiar  classes  of  cases  of  this  kind  are  cases  where 
a  person  has  devested  himself  of  his  interest  and  handed  it  over  to 
some  one  else  that  the  transferee  may  sue  for  him,  and  cases  where 
a  person  who  has  commenced  a  suit  devests  himself  of  his  interest 
during  the  course  of  the  suit  in  order  that  another  person  may 
carry  it  on  for  his  benefit.  Those  are  the  common  cases,  I  do  not 
say  that  there  may  not  Ibe  others.  In  those  cases  Courts  of  Com- 
mon Law  required  security  for  costs  to  be  given.  The  early  cases 
on  the  subject  are  Perkins  v.  Adcock,  14  M.  &  W.  808,  Ulliot  v. 
Kendrick,  12  Ad.  &  E.  597,  and  Goatley  v.  Emmott,  15  C.  B.  291, 
which  show  that  security  is  required  in  the  case  of  an  insolvent 
who  is  suing  as  a  mere  nominal  plaintiff  for  the  benefit  of 
a  third  *  party.  In  the  present  case  we  have  to  determine  [*  39] 
whether  security  is  to  be  required  in  the  case  of  a  plaintiff 
who  is  himself  insolvent  and  sues  as  the  trustee  in  bankruptcy  of 
an  insolvent  estate.  Are  the  doors  of  the  Court  to  be  closed 
against  such  a  plaintiff  till  he  gives  security?  It  seems  to  me 
that  such  a  case  does  not  come  within  the  principle  on  which  the 
exception  from  the  general  rule  is  based,  nor  within  the  definition 
of  that  exception,  so  far  as  a  definition  can  be  extracted  from  the 
language  of  the  Courts.  It  cannot  be  said  that  a  trustee  in  bank- 
ruptcy is  a  mere  nominal  plaintiff,  he  is  the  person  whose  statu- 
tory right  and  duty  it  is  to  get  in  the  assets.     Nor  does  he  come 
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within  the  mischief  against  which  the  exception  is  intended  to 
guard.  He  is  not  a  mere  shadow,  he  is  a  person  who  has  a  duty 
to  perform,  that  of  getting  in  the  estate.  It  is  not  necessarily  his 
duty  to  carry  on  litigation,  but  it  is  his  duty  to  do  so  where  liti- 
gation is  requisite.  I  think,  then,  that  there  is  good  sense  in  not 
requiring  him  to  give  security.  Then  there  has  been  an  estab- 
lished practice  both  at  law  and  in  equity  to  allow  a  trustee  in 
bankruptcy  to  sue  without  giving  security  for  coats.  In  1869  the 
Court  of  Common  Pleas,  in  Syhes  v.  Sykea,  L.  R  4  C.  P.  645,  647, 
650,  considered  the  case  of  an  executor,  and  there  Bovill,  Ch.  J. , 
and  Byles,  Montague  Smith,  and  Brett,  JJ.,  clearly  lay  down 
that  security  for  costs  is  never  required  from  the  assignee  of  a 
bankrupt  Bovill,  Ch.  J. ,  says :  "  To  entitle  a  defendant  to 
security,  he  must  show  not  only  that  the  plaintiff  is  insolvent, 
but  also  that  he  is  suing  as  a  nominal  plaintiff,  in  the  sense  of 
another  person  being  beneficially  interested  in  the  result  of  the 
action.  In  that  case,  the  Court  would  stay  the  proceedings  until 
security  is  given.  That  doctrine,  however,  has  never  been  applied 
to  the  case  of  an  executor  or  the  assignee  of  a  bankrupt'  He 
goes  on  to  say :  **  No  authority  has  been  or  could  be  produced,  in 
which  security  for  costs  has  been  ordered  to  be  given  by  a  plaintiff 
suing  as  executor  or  as  assignee,  simply  on  the  ground  that  he 
is  not  in  a  position  to  pay  costs. "  His  Lordship  then  refers  to 
AiioTLy  2  Taunt  61  (11  R  R  526),  where  the  action  was  brought 
by  the  assignees  of  a  bankrupt,  one  of  whom  was  himself  a  bank- 
rupt and  the  other  a  prisoner  in  Newgate,  yet  security  was  refused; 

and  he  shows  in  his  judgment  that  the  case  is  not  within 
[*  40]  *  the  principle  of  the  exception.     He  not  only  lays  down 

what  the  law  is,  but  states  his  opinion  that  it  ought  to  be 
so.  The  present  Master  of  the  Bolls  in  his  judgment  says: 
*'  Insolvency  alone  is  not  a  ground  for  compelling  security.  But 
an  exception  has  been  engrafted  on  that  rule,  where  the  plaintiff 
is  merely  lending  his  name  for  the  benefit  of  another  person,  and 
is  therefore  not  the  real  plaintiff  in  the  action ;  as,  where  he  has 
assigned  his  interest  in  the  debt  to  another.  There  is  no  author* 
ity,  however,  for  extending  that  exception  to  the  case  of  an  execu- 
tor or  an  assignee  of  a  bankrupt "  The  same  point  was  before  the 
Court  of  Queen's  Bench  in  Dension  v.  Ashton,  L.  R  4  Q.  B.  590. 
The  Court  took  time  to  consider  their  judgment,  and  then  said 
that  they  were  unable  to  find  any  authority  in  favour  of  enforcing 
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security  for  costs  in  such  a  case,  and  expressed  their  concurrence 
in  the  decision  of  Sykes  v.  SykeSy  L.  R  4  C.  P.  645.  But  the 
matter  does  not  rest  there,  for  in  United  Ports  and  General  Insur- 
ance Co,  V.  Hill,  L.  R  5  Q.  B.  395,  Cockburn,  Ch.  J. ,  cites  Den- 
ston  V.  Ashton  and  Sykes  v.  Sykes  as  authorities  showing  that  the 
assignee  of  a  bankrupt  cannot  be  called  on  to  give  security,  and 
from  that  time  (1869)  till  Pboley*s  Trustee  in  Bankruptcy  v. 
Whetham,  28  Ch.  D.  38,  in  1884,  there  is  no  authority  impeach- 
ing those  cases.  At  first  sight  the  observation  of  Lord  Black- 
burn in  Malcolm  v.  ffodgkinson,  L  R  8  Q.  B.  209,  appears 
opposed  to  them,  but  that  was  a  case  clearly  within  the  exception 
—  the  plainti£f  had  become  a  mere  shadow.  After  beginning  the 
action  he  had  parted  with  his  right  in  the  subject-matter  of  it, 
and  so  became  a  merely  nominal  plaintiii*.  Lord  Blackburn, 
than  whom  there  has  been  no  greater  master  of  law  or  practice  in 
recent  times,  there  says  that  it  is  the  course  of  the  Court  to  require 
security  for  costs  where  an  insolvent  person  is  suing  as  trustee  for 
another.  But  his  words  are  to  be  understood  as  used  secundum 
subjectam  materieniy  and  he  cannot  have  intended  to  overrule  Sykes 
V.  Sykes  and  Denston  v.  Ashton.  The  true  explanation  of  his  lan- 
guage is  that  given  by  Vice-Chancellor  Hall. 

So  stands  the  practice  at  common  law.  Is  there  any  different 
practice  in  equity  ?  No  authorities  have  been  cited  to  show  that 
there  is  any  conflict.  Doubt  was  thrown  for  the  first  time 
by  *  Pearson,  J.,  on  Sykes  v.  Sykes  and  Denston  v.  Ashton  [*41] 
in  Pooley's  Trustee  in  Bankruptcy  v.  Whetham.  The  Court 
of  Appeal  abstained  from  giving  any  opinion  on  the  point,  and 
expressly  left  it  open.  After  having  heard  it  argued,  I  think 
that,  having  regard  to  what  the  course  of  decision  has  been,  we 
should  be  acting  wrongly  if  we  were  to  say  that  a  rule  which  has 
been  acted  on  so  long  ought  not  to  be  followed. 

Fry,  L.  J.  :  — 

I  am  of  the  same  opinion.  The  question  is  determined  by  a 
long  series  of  authorities,  beginning  with  Anon,,  2  Taunt  61  (11 
R  R  626),  which  lay  down  that  an  assignee  in  bankruptcy  is 
excluded  from  the  exceptional  class  of  cases  in  which  a  plaintiff 
will  be  required  to  give  security  for  costs.  That  chain  of  authori- 
ties was  unbroken  till  1884,  when  Mr.  Justice  Pearson  expressed 
his  dissent  from  Sykes  v.  Sykes,  L.   R.  4  C.  P.  645,  and  Denston 
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V.  Ashton,  L.  R  4  Q.  B.  590.  We  think  that  his  doubt  as  to 
the  authority  of  those  cases  was  not  well  founded  The  authori- 
ties have  been  considered  by  my  learned  Brothers,  and  I  shall  not 
go  through  them  again,  but  only  state  that  I  concur  in  their 
conclusion. 

ENGLISH  NOTES. 

The  judgments  in  the  above  case  fully  explain  the  general  application 
of  the  rule. 

The  rule  applies  to  the  case  of  an  action  brought  by  a  person  against 
whom  a  receiving  order  has  been  made  ynder  the  Bankruptcy  Act, 
1883,  but  who  has  not  been  adjudicated  bankrupt:  Rhodes  v.  Dawson 
(C.  A.  1886),  16  Q.  B,  D.  648,  m  L.  J.  Q.  B.  134, 34  W.  R.  240.  The 
reasons  are  given  in  the  judgment  of  Lindley,  L.  J.,  as  follows: 
''The  receiving  order  is  not  equivalent  to  an  adjudication  of  bank- 
ruptcy ;  it  does  not  divest  the  debtor  of  his  property,  or  make  him  a 
bankrupt.  Notwithstanding  a  receiving  order,  the  debtor  is  the  only 
person  who  can  sue  for  the  recovery  of  what  belongs  to  him;  and,  if  he 
does  sue,  he  cannot  be  regarded  as  the  mere  instrument  of  some  other 
person  or  persons,  and  so  be  brought  within  the  principle  applicable  to 
cases  of  that  kind,  unless  and  until  he  becomes  bankrupt.  What  the 
plaintiff  recovers  in  the  action  is  his  property  both  legally  and  equi- 
tably, although  he  must,  when  he  recovers  it,  hand  it  over  to  the  official 
receiver  for  the  benefit  of  his  creditors,  if  he  does  not  pay  or  compound 
with  them.  It  may  be  that  his  property  and  right  to  sue  never  will  be 
divested  from  him;  and  until  it  is,  he  is  in  no  worse  position  as  regards 
suing  than  any  other  plaintiff  in  embarrassed  circumstances,  and  who 
may  be  made  bankrupt  at  any  moment  if  proper  proceedings  are  taken 
against  him.  Upon  principle,  therefore,  it  appears  to  me  that  no 
security  for  costs  ought  to  be  ordered."  This  ruling  is  explained  by 
the  same  learned  Lobd  Justice  in  In  re  Sartoris,  Sartoris  v.  Sartoris 
(C.  A.),  1892,  1  Ch.  11,  14,  61  L.  J.  Ch.  1,  65  L.  T.  644,  40  W.  R.  82, 
where  he  observes  that  though  income  to  which  the  debtor  is  entitled 
does  not  vest  in  the  receiver,  and  the  latter  cannot  sue  for  it  in  his 
own  name,  it  does  not  follow  that  the  debtor  is  the  person  to  receive  it. 
The  receiving  order  operates  as  an  injunction  to  restrain  the  debtor 
from  getting  in  the  money  which  the  receiver  is  appointed  to  receive. 

On  the  other  hand,  where  a  suit  is  instituted  on  behalf  of  an  infant 
by  his  next  friend,  the  insolvency  of  the  next  friend  is  a  sufficient 
reason  for  requiring  security  for  costs.  Swain  v.  Follows  (1887),  18 
Q.  B.  D.  685,  66  L.  J.  Q.  B.  310,  56  L.  T.  335,  36  W.  R.  408.  This 
was  a  case  of  an  appeal  by  the  next  friend  who  had  been  found  unable 
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by  reason  of  insolvency  to  pay  the  costs  of  the  action.  It  was  observed 
by  HuDDLKSTON,  B.,  that  the  case  came  within  both  the  exceptions 
mentioned  in  the  judgment  of  Bo  wen,  L.  J.,  in  the  principal  case. 

The  ordinary  case  where  a  plaintiff  may  be  required  to  give  security 
for  costs,  is  that  of  a  plaint]£E  resident  abroad.  The  reason  is,  that, 
against  such  a  plaintiff,  the  Court  has  ordinarily  no  means  of  enforcing 
process  for  the  recovery  of  the  costs.  Subject  therefore  to  certain  ex- 
ceptions presently  to  be  mentioned,  the  rule  is  inflexible  that  such  a 
plaintifE  will  be  required  to  give  security.  Crozat  v.  Broaden  (C.  A.), 
1894,  2  Q.  B.  30,  63  L.  J.  Q.  B.  325,  70  L.  T.  625,  42  W.  R.  353. 
Exception  is  made  where  there  is  a  co-plaintiff  resident  within  the 
jurisdiction.  For  in  such  a  case  the  Court  has  the  means  of  effectively 
issuing  process  for  the  recovery  of  the  costs.  UHormusgee  v.  Isaacs 
(1882),  10  Q.  B.  D.  13,  62  L.  J.  Q.  B.  192.  And  there  is  also  an  ex- 
ception where  the  plaintiff,  though  resident  abroad,  has  property  within 
the  jurisdiction  which  may  be  reached  by  the  process  of  the  Court,  and 
where  the  plaintiff,  or  one  of  a  number  of  co-plaintiffs,  ordinarily  resi- 
dent abroad,  is  within  the  jurisdiction  at  the  time  when  the  Court  has 
to  decide  upon  an  application  for  security,  even  though  it  appears  that 
he  intends  to  go  abroad  again  immediately  on  the  conclusion  of  the 
action.  Bedando  v.  Ohaytor  (C.  A.  1879),  4  Q.  B.  D.  463,  48  L.  J.  Q. 
B.  697,  40  L.  T.  797,  27  W.  R.  701;  Ehrard  v.  Gassier  (C.  A.  1884), 
28  Ch.  D.  232,  64  L.  J.  Ch.  141,  52  L.  T.  63,  33  W.  R.  287. 

It  will  readily  be  seen,  on  looking  into  the  cases,  that  the  criterion 
is  based  upon  the  former  state  of  the  law,  where  residence  within  the 
jurisdiction  gave  an  effective  security.  For  in  such  a  case  the  judg- 
ment could  always  be  executed  on  the  person,  irrespective  of  property. 
The  alteration  of  the  law  with  respect  to  imprisonment  for  debt  has 
produced  a  somewhat  anomalous  result.  But  the  cases  show  that  the 
Courts  have  preferred  standing  by  the  old  decisions,  to  the  attempt  to 
alter  the  rule  so  as  to  avoid  every  inconvenience. 

AMERICAN  NOTES. 

In  the  United  States,  costs,  and  the  security  t-o  be  given  therefor,  are  regu- 
lated by  statute ;  and,  in  general,  at  law  at  least,  the  power  to  impose  costs 
must  be  found  in  some  statute.  See  Tesla  Electric  Co.  v.  Scott,  101  Federal 
Rep.  524 ;  Tug  River  Coal  J-  Salt  Co.  v.  Brigel,  17  United  States  Circuit  Court 
of  Appeals,  867,  and  note.  By  the  United  States  Revised  Statutes,  s.  1000, 
a  bond  is  to  be  given,  in  error  and  on  appeal,  except  in  oases  brought  up  by 
the  government,  for  all  damages  and  costs  upon  a  supersedeas  staying  execu- 
tion, and  for  all  costs  only  when  the  writ  is  not  a  supersedeas ;  the  Judge  and 
not  the  clerk  is  to  approve  the  security,  the  giving  of  which  is  not  vital  to  the 
jurisdiction  ol  the  Supreme  Court)  as  security  can  be  given  there.     0*RexHy  v. 
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Edrington,  96  United  States,  724  ;  Brawn  ▼.  McConnell,  124  id.  489  ;  Bearddey 
y.  ArkariMLS  (f  Louisiana  R.  Co,,  158  id.  123 ;  Davidson  v.  Lanier,  4  Wallace 
(U.  S.),  447, 454.  The  Federal  Courts  may  also  follow  the  State  practice  as  to 
requiring  security  for  costs,  and  may  require  such  security  from  any  non-resi- 
dent plaintiff,  though  solvent  Stewart  v.  The  Sun,  86  Federal  Bep.  307  ; 
Deprez  ▼.  ThoTMon-Howton  Electric  Co.,  66  id.  22;  W<ishhum  v.  PuUman^s 
Palace-Car  Co.,  76  id.  1005.  But  such  Courts  are  not  bound  by  a  State  statute 
as  to  costs  in  suits  in  forma  pauperis,  Bradford  v.  Bradford,  2  Flippin  (U.  S.), 
280.  This  matter  is  now  chiefly  dependent  upon  the  Act  of  Congress  of 
July  20,  1892,  c.  209  (27  United  States  Statutes  at  Lai*ge,  p.  252),  by  which  a 
plaintiff,  either  before  or  after  bringing  suit,  may  avoid  paying  costs,  or  giving 
security  therefor,  by  filing  an  affidavit  of  poverty.  See  Bojfle  v.  Great  North- 
ern R,  Co.,  63  Federal  Rep.  539;  McDuffee  v.  Boston  ^  Maine  R.  Co.,  82  id. 
865;  Wickelman  v.  A.  B.  Dick  Co.,  85  id.  851;  Whelan  v.  Manhattan  R.  Co., 
86  id.  219. 

In  New  York,  under  the  Code  of  Civil  Procedure,  ss.  458-461,  the  grant- 
ing of  permission  to  a  plaintiff  to  sue  as  a  poor  person  is  a  matter  of  judicial 
discretion.  See  Lyons  v.  Murat,  4  Abbott's  New  Cases  (N.  Y.),  13;  Downs  v. 
Farley,  18  id.  464;  Young  v,  Nassau  Electric  R.  Co.,  54  New  York  Supple- 
ment, 600.    So  in  Missouri,  by  sect.  1545  of  the  Revised  Statutes  (1899). 

In  Massachusetts  and  Maine,  original  writs  and  bills  in  equity,  in  suits 
brought  by  non-residents,  are  to  be  indorsed  by  an  inhabitant  of  the  State, 
who  is  liable  for  the  costs  **  in  case  of  avoidance  or  inability  of  the  plaintiff." 
Massachusetts  Public  Statutes,  c.  161,  s.  24;  Maine  Revised  Statutes,  c.  81, 
ss.  6,  7. 

Under  the  California  Statute  (Code  of  Civil  Procedure,  ss.  1036,  1037), 
providing  for  the  dismissal  of  an  action  brought  by  a  non-resident  who  does 
not  comply  within  thirty  days  after  notice  that  security  for  costs  and  charges 
is  required,  it  is  held  that  if  no  order  staying  proceedings  accompanies  the 
notice,  it  is  too  late,  after  judgment  has  been  rendered  for  the  defendant,  to 
obtain  such  dismissal  of  the  action.     Comstock  v.  Clemens,  19  California,  77. 

The  Illinois  Statute  enabling  a  next  friend  to  commence  suit  for  a  minor 
**  without  any  previous  authority  or  appointment  by  the  Court,  on  such  next 
friend  entering  into  bond  for  costs,  and  filing  the  same  in  the  C^ourt,"  does  not 
make  the  filing  of  such  bond  a  jurisdictional  prerequisite,  bat  it  is  sufficient 
if  the  bond  is  given  when  ordered  by  the  Court.  Illinois  Central  Railroad 
Co.  V.  Latimer,  128  Illinois,  163;  Baltimore  j*  0.  S.  W.  Ry.  Co,  v.  Keck,  185 
Illinois,  400. 
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HULBEET  V.  CATHCAET. 
(H.  L.  1896.) 

RULE. 

Whebe  a  Judge  has  exercised  his  discretion  under  the 
rules  made  pursuant  to  the  Judicature  Acts  in  allowing  a 
writ  of  sequestration  to  issue,  that  discretion  will  not  be 
interfered  with  by  an  Appellate  ^  Court  merely  on  the 
ground  that  the  creditor  has  failed  to  point  out  specifically 
any  property  which  may  be  made  available  to  satisfy  the 
costs. 

Eulbert  y.  Cathcart. 

1896,  A.  C.  470-477  (s.  C.  65  L.  J.  Q.  B.  644 ;  75  L.  T.  802). 

Practice,  —  Procedure,  —  Nonrpayment  of  Coats,  —  Sequestration,  —      [470] 
Discretion,  — Rules  of  the  Supreme  Court,  Order  XL  Til.,  r,  7. 

When  application  is  made  for  leave  to  issue  a  sequestration  for  non-payment 
of  costs  the  Court  or  Judge  should  be  satisfied  that  the  application  is  reason- 
able, bnt  it  is  not  necessary  to  point  to  any  particular  property  which  may  be 
made  available  for  the  payment  of  the  costs  by  sequestration. 

When  the  Court  or  Judge  to  whom  the  application  is  made  has  exercised  a 
discretion  and  made  an  order,  that  order  ought  not  to  be  interfered  with  by  a 
superior  Court  unless  it  is  shown  that  there  has  been  an  improper  exercise  of 
the  discretion  or  some  misdarriage  of  justice. 

The  following  statement  is  taken  from  the  judgment  of  Lord 
Hersohell  :  — 

In  this  case  orders  were  made  npon  several  occasions  for  the 
payment  by  the  respondent  to  the  appellants  of  the  costs  of  cer- 
tain proceedings.  The  total  sum  thus  ordered  to  be  paid  by  way 
of  costs  between  December  12,  1893,  and  February  26,  1894, 
amounted  to  £62  13^.  8d.  None  of  those  sums  ordered  by  the 
Court  to  be  paid  by  the  respondent  to  the  appellants  have  been 
paid. 
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Under  those  circumstances  the  appellants  applied  at  chambers 
for  an  order  of  sequestration,  and  an  order  was  made  by  the  Mast€r 
at  chambers  that  a  writ  of  sequestration  should  issue  against  the 
respondent's  sepavate  estate  not  subject  to  any  restriction  against 
anticipation,  unless  by  reason  of  sect  19  of  the  Married  Women's 
Property  Act,  1882,  the  property  should  be  liable  to  sequestration 
notwithstanding  such  restriction.  The  order  so  made  was  affirmed 
on  appeal  by  Lawrance,  J.,  and  again  by  the  Divisional  Court 
(Wills  and  Collins,  JJ.).  The  Court  of  Appeal  (Lord  Esheb, 
M.  R ,  Kay  and  A.  L  Smith,  L  JJ. ),  to  whom  there  was 
[*  471]  a  further  appeal  *  by  the  respondent,  reversed  those  orders, 
and  it  is  from  that  decision  that  the  present  appeal  is 
brought. 

The  application  was  made  upon  an  affidavit  alleging  that  **  the 
defendant  is  possessed  of  9onsiderable  wealth,  and  is  in  receipt  of 
a  yearly  income  of  £3500  or  thereabouts  from  property  both  real 
and  personal  *  That  property,  the  affidavit  went  on  to  say,  was 
comprised  in  two  settlements  in  each  of  which  there  was  a 
restraint  upon  anticipation,  but  nevertheless  it  showed  the  respond- 
ent to  be  in  receipt  of  a  considerable  incoma  There  was  no 
answer  put  in  by  way  of  reply  to  that  affidavit,  and  therefore  the 
matter  proceeded  upon  the  statements  contained  in  the  affidavit 

By  Order  XLIII.,  r.  7,  "  No  subpoena  for  the  payment  of  costs, 
and,  unless  by  leave  of  the  Court  or  a  Judge,  no  sequestration  to 
enforce  such  payment,  shall  be  issued.  * 

May  5.  Oswald,  Q.  C,  and  G.  H.  Mallinson,  for  the  appel- 
lants. —  The  issue  of  the  writ  of  sequestration  is  a  matter  of  dis- 
cretion, and  the  discretion  was  rightly  exercised  by  the  Master, 
and  it  is  difficult  to  understand  why  the  Court  of  Appeal  should 
have  overruled  the  Master  and  Judges  below.  There  are  large 
estates  and  timber  which  the  sequestrator  can  sell.  Why  should 
the  Court  place  obstacles  in  the  way  of  a  creditor  seeking  to 
enforce  just  debts  ?  There  is  no  foundation  either  in  law  or  com- 
mon sense  for  the  doctrine  that  the  sequestrator  must  prove  that 
there  is  property  against  which  the  writ  can  operate,  and  there 
are  authorities  which  show  that  he  is  under  no  such  necessity. 
The  Debtors  Act,  1869,  s.  8,  made  arrest  unnecessary ;  and  Order 
XLIII. ,  r.  7,  gives  the  Court  or  Judge  a  discretion.  In  Snoio  v. 
Bolton,  17  Ch.  D.  433,  Fry,  J.,  ordered  sequestration  to  issue  for 
payment  of  costs.      In  Crowther  v.  JElgood,  34  Ch.  D.  691,  the 
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Court  of  Appeal  refused  to  interfere  with  the  discretion  exercised 
by  Kay,  J. ,  to  punish,  and  Cotton,  L.  J. ,  said  the  question  was 
whether  the  debtor  once  had  the  money. 

That  there  is  no  necessity  to  prove  the  existence  of  property  is 
shown  in  Clinton  v.  Clinton^  L  R  1  P.  &  D.  215,  which 
was  a  case  of  alimony.  *  Lord  Penzance  said :  "  The  writ  [*  472] 
must  go,  and  you  must  make  what  use  of  it  you  can." 
In  Hyde  v.  Hyde,  13  P.  D.  166,  sequestration  was  ordered  with- 
out personal  service,  and  in  general  terms  without  defining  the 
property  of  the  married  woman ;  but  it  was  to  operate  only  against 
arrears,  not  against  future  property  which  the  married  woman  was 
restrained  from  anticipating.  In  Miller  v.  Miller,  L  R  2  P.  & 
D.  54,  the  authority  of  Kindersley,  V.-C,  and  other  equity 
Judges  was  cited  by  Lord  Penzance  to  prove  that  it  was  the  old 
practice  of  the  Court  of  Chancery  before  the  Debtors  Act  without 
attachment  to  issue  sequestration.  At  the  date  of  the  sequestra- 
tion there  were  arrears  of  rent  as  to  which  the  restraint  on  antici- 
pation had  gona  Rood  Barrs  v.  Heriot  [1896],  A.  C.  174.  See 
also  In  re  Lumley,  Ex  parte  Cathcart  [1894],  2  CL  271,  Worrall 
V.  Worrall,  11  Times  L  R  573,  In  re  Armstrong,  21  Q.  B.  D. 
264,  and  Married  Women's  Property  Act,  1882,  s.  19. 

The  respondent  in  person. 

Oswald,  Q.  C,  replied. 

Lord  Hebschell  (after  stating  the  facts  given  above).  —  My 
Lords,  the  Court  of  Appeal  reversed  the  order  of  the  Court  below 
upon  the  ground  that  it  was  not  shown  in  the  appellants'  affidavit 
that  there  was  property  of  the  respondent  which  could  be  made 
available  if  the  sequestration  were  to  issue,  and  that  inasmuch  as 
by  the  7th  rule  of  Order  XLIII. ,  "  no  subpoena  for  the  payment  of 
the  costs  and,  unless  by  the  leave  of  the  Court  or  a  Judge,  no 
sequestration  to  enforce  such  payments  shall  be  issued, "  the  dis- 
cretion which  the  Judge  was  to  exercise  ought  so  to  be  exercised 
as  that  unless  the  person  applying  for  the  sequestration  showed 
that  the  sequestration  could  be  made  available  in  respect  of  prop- 
erty of  the  respondent  which  would  enforce  satisfaction  by  the 
payment  of  costs,  the  sequestration  ought  not  to  issue.  Kay,  L. 
J.,  said  that  the  sequestration  was  really  wanted  because  they 
meant  to  employ  the  sequestrator  to  find  out,  if  he  could,  some 
kind  of  property  to  which  the  lady  might  be  entitled. 
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[*  473]  *  My  Lords,  I  confess  it  does  not  seem  to  me  that  there 
would  be  anything  wrong  in  the  use  of  a  sequestration  for 
a  purpose  of  that  kind.  It  is  to  be  observed  that  the  respondent 
was  ordered  by  a  Court  of  Justice  to  pay  these  costs,  and  that 
those  orders  of  the  Court  had  been  treated  with  contempt  That 
being  so,  it  is,  as  it  seems  to  me,  only  right  and  proper  that  every 
legal  process  should  be  employed  to  compel  the  person  who  has 
treated  those  orders  with  contempt  no  longer  to  treat  them  with 
contempt,  but  to  make  the  payment  which  those  orders  directed. 
No  doubt  it  is  in  the  discretion  of  the  Judge  whether  or  not  he 
will  issue  the  order.  That  discretion  is  a  matter  for  the  first  time 
introduced  under  the  Judicature  Act  Before  that  there  was  as  a 
matter  of  course  a  subpoena  for  costs  if  the  order  for  payment  was 
not  obeyed.  That  was  followed  by  an  attachment  The  attach- 
ment was  followed  by  a  sequestration.  The  creditor  who  ought  to 
have  been  paid  the  costs  had  the  right  to  that  process  of  the  Court 
to  enforce  them.  The  first  change  made  was  in  the  Debtors  Act, 
which  did  away  with  the  attachment  of  the  body  of  the  debtor ; 
then  there  was  a  provision  that  you  might  have  a  sequestration 
though  you  could  no  longer  attach  the  person  of  the  debtor.  Then 
came  the  Judicature  Act,  the  object  of  which  was  to  simplify  the 
procedure,  and  to  render  it  unnecessary  to  go  through  the  process 
of  subpcena  first  and  then  the  subsequent  applications,  but  to 
enable  the  .order  to  be  obtained  in  the  first  instance  for  a  seques- 
tration without  the  other  preliminaries.  But  having  made  the 
provision  for  the  immediate  issue  of  the  sequestration  without 
those  preliminaries,  it  was  of  course  necessary  to  take  precautions 
against  abuse.  The  subpoena  which  had  to  be  first  served  gave  the 
party  notice,  and  gave  him  an  opportunity  of  making  payment 
before  so  stringent  a  measure  as  the  sequestration  was  put  in  force. 
It  would  not  have  done  to  have  allowed  the  sequestration  to  be 
immediately  issued  at  the  instance  of  the  creditor  and  without 
any  previous  notice,  and  consequently  one  can  quite  well  under- 
stand why  an  order  of  the  Judge  was  interposed  in  order  that  he 
might  see  that  this  more  summary  procedure  was  not  made  the 
subject  of  abuse  by  the  creditor ;  but  I  do  not  myself  think  that 
it  had  any  further  object:  I  think  it  was  intended 
[*  474]  *  to  enable  the  debtor  to  bring  before  the  Judge  any  rea- 
son which  would  satisfy  him  that  the  sequestration  ought 
not  to  issue.     One  of  those  reasons  undoubtedly  would  be  proof  to 
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the  Judge  that  the  sequestration  would  be  a  mete  idle  and  futile 
proceeding,  adding  to  the  costs  and  securing  no  advantage  to  the 
creditor.  No  doubt  that  would  be  a  ground  upon  which  a  Judge 
might  refuse  to  issue  a  sequestration.  Or  it  might  be  shown  that 
the  debtor  was  about  to  pay  —  had  given  notice  that  as  soon  as 
certain  rents  were  received  payment  would  be  made,  or  had  given 
security.  Numberless  other  cases  might  be  suggested  in  which 
the  Judge  might  have  refused  to  issue  the  sequestration;  but  I 
cannot  myaelf  agree  with  the  view  which  seems  to  have  been 
entertained,  that  it  rests  with  the  creditor  who  has  obtained  from 
the  Court  an  order  for  the  payment  of  his  costs  to  ferret  out,  first, 
information  as  to  the  means  of  the  debtor,  and  then  to  secure  proof 
that,  if  he  gets  the  sequestration  order,  the  sequestrator  will  be 
able  practically,  by  the  stringency  of  the  process,  to  procure  for 
him  his  costs.  I  think  that  puts  the  issue  upon  the  wrong  per- 
son. Primd  fade,  the  person  who  has  obtained  an  order  of  the 
Court  which  has  been  treated  with  contempt  has  a  right  to  the 
process  of  the  Court  to  secure  that  its  orders  shall  not  be  so 
treated ;  and  it  seems  to  me  to  rest  upon  the  debtor  who  alleges 
that  the  proceeding  would  be  futile  to  show  to  the  Court  that  it 
would  be  so. 

Now,  in  the  present  case  it  is  stated  that  the  respondent  has  a 
large  yearly  income,  and  I  do  not  think  there  is  anything  to  show 
that  this  sequestration  will  necessarily  and  inevitably  be  futile. 
It  is  enough  to  say  that.  It  is  impossible  now  to  determine,  and 
this  is  not  the  time  for  it,  what  could  be  seized,  or  whether  the 
result  of  the  proceeding  will  be  to  secure  to  the  appellants  their 
debt  or  not  Of  that  they  take  the  risk.  There  are  certain  arrears 
of  a  married  woman's  income  which  this  House  has  held  would  be 
available.  That  such  arrears  exist  in  the  present  case,  I  admit,  is 
not  shown ;  on  the  other  hand,  it  is  not  shown  that  there  are  not 
such  arrears. 

I  cannot  myself  also  do  otherwise  than  express  the  opinion  that 
where  an  order  for  a  sequestration  has  been  made  by  a  Master 
and  confirmed  by  the  Court  in  which  he  is  Master, 
♦namely,  the  Divisional  Court  of  Queen's  Bench,  the  [*475] 
exercise  of  that  discretion  ought  not  to  be  interfered  with 
unless  it  is  clear  that  it  has  proceeded  on  some  erroneous  prin^ 
ciple.  It  ought  not  to  be  reversed  merely  because  if  it  had  come 
in  the  first  instance  before  another  tribunal  that  tribunal  might 
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have  decided  the  matter  differently.  I  do  not  see  any  ground 
myself  for  interfering  with  the  judgment  of  the  Divisional  Court 
of  Queen's  Bench ;  and  for  these  reasons  I  think  that  the  appeal 
must  be  allowed  with  costs,  both  here  and  in  the  Court  of  Appeal. 
I  move  your  Lordships  accordingly. 

Lord  Watson.  —  My  Lords,  I  entirely  concur  in  what  has  been 
said  by  my  noble  and  learned  friend.  I  think  the  discretion 
vested  in  the  Judge  by  Order  XLIIL,  r.  7,  was  rightly  exercised 
by  Lawrance,  J. ,  and  that  there  were  no  grounds  for  disturbing 
its  exercise  by  the  Court  of  Appeal. 

Lord  Macnaghten.  —  My  Lords,  I  agree.  The  rule  that  pro- 
vides that  an  order  for  sequestration  is  not  to  issue  without  the 
leave  of  the  Court  or  the  Judge  seems  to  me  to  be  a  very  proper 
provision.  It  is  right,  I  think,  that  the  Court  br  the  Judge  before 
whom  the  matter  is  brought  should  be  satisfied  that  the  applica- 
tion for  a  sequestration  is  not  an  application  made  for  the  purpose 
of  increasing  costs  or  too  hasty,  or  in  any  way  unreasonable.  But 
I  do  not  think  it  is  necessary  that  the  applicant  should  be  able  to 
point  to  some  particular  property  which  may  be  made  available  for 
the  payment  of  the  costs  by  the  process  of  sequestration.  And  it 
seems  to  me  that  when  the  Court  or  the  Judge  to  whom  the  appli- 
cation is  made  has  exercised  a  discretion  and  made  an  order,  that 
order  ought  not  to  be  interfered  with  by  a  superior  Court  unless  it 
is  shown  that  there  has  been  an  improper  exercise  of  the  discretion 
or  some  miscarriage  of  justice. 

Lord  Shand.  —  My  Lords,  I  am  of  the  same  opinion,  and  have 
nothing  to  add. 

Lord  Da  VET.  —  My  Lords,  the  rule  which  has  been  referred  to 
seems  to  me  to  have  vested  in  the  Judge  before  whom  the 
[*  476]  *  case  may  come  a  discretion  as  to  whether  a  sequestration 
for  costs  should  issue  in  that  particular  case.  No  doubt, 
my  Lords,  it  is  what  may  be  called  a  judicial  discretion ;  but  if 
the  learned  Judge  below  has  exercised  his  discretion,  it  ought  not 
to  be  interfered  with  by  a  Court  of  Appeal  imless  the  Judge  below 
has  decided  the  case  upon  an  erroneous  principle,  or  has  omitted 
to  take  into  consideration  something  which  ought  to  have  influ* 
enced  his  judgment 
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Now,  my  Lords,  I  cannot  see,  in  the  present  case,  any  sugges- 
tion that  in  the  Court  below  Lawrance,  J. ,  or  the  Master  before 
whom  the  case  came  did  not  exercise  his  discretion.  I  think  he 
did  so.  He  exercised  his  discretion  by  allowing  the  vn:it  of 
sequestration  to  issue.  If  we  were  to  encourage  appeals  from  an 
order  of  a  Master  or  a  Judge  in  chambers  on  a  question  such  as 
this,  we  should  be  leading  to  the  multiplication  of  idle  appeals 
on  mere  questions  of  piactice  which  ought  to  be  settled  one  way 
or  the  other  by  the  Judge  before  whom  they  first  come,  and  to  the 
piling  up  of  perfectly  useless  costs. 

I  do  not  say,  and  I  do  not  think  it  necessary  to  say,  whether  I 
should  or  should  not  have  exercised  my  discretion  if  it  had  come 
before  myself  in  the  first  instance  in  the  same  way  as  Lawrance, 
J. ,  has  done.  I  agree  with  the  Court  of  Appeal  that  if  it  be  made 
reasonably  clear  that  the  sequestration  is  an  idle  proceeding,  and 
cannot  result  in  obtaining  payment  of  the  judgment  debt  out  of 
any  property  of  the  debtor,  or  serving  any  other  useful  purpose,  and 
can  only  result  in  adding  to  the  costs  of  the  proceedings,  then  the 
sequestration  ought  not,  speaking  generally,  to  issue.  The  affi- 
davit in  the  present  case  does  not  appear  to  me,  I  own,  to  point 
out  any  property  to  which  the  sequestration  can  apply;  but  I 
agree  with  what  has  been  said  by  my  noble  and  learned  friend 
now  on  the  woolsack,  that  where  a  debtor  is  keeping  oflf  his  judg- 
ment creditor  at  arm's  length  you  are  not  to  be  nice  in  finding 
out  reasons  for  preventing  the  creditor  making  use  of  such  legal 
weapons  as  the  law  places  in  his  hands  for  the  purpose  of  recover- 
ing his  debt ;  and  if  the  creditor  says  that  he  is  willing  to  take 
the  chance  of  whether  he  recovers  anything  or  not,  I  think  the 
Judge  in  the  Court  below,  the  Judge  who  has  to  exercise 
his  discretion,  ♦  might  legitimately  consider  that  it  was  a  [*  477] 
case  in  which  the  writ  might  issue  notwithstanding  that 
the  affidavit  failed  to  point  out  any  particular  class  of  property  to 
which  it  could  apply.  I  therefore  concur  with  your  Lordships  in 
thinking  that  this  appeal  should  be  allowed. 

Order  of  the  Court  of  Appeal  reversed,  and  orders  of  the 
Queen's  Bench  Division  restored  with  costs  here  and  below : 
cause  remitted  to  the  Queen's  Bench  Division, 
Lords'  Journals,  May  5,  1896. 
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ENGLISH  NOTES. 

Sequestration  was  before  the  Judicature  Acts  the  usual  remedy  to 
enfbrce  an  order  (not  being  a  merely  restraining  order)  of  the  Court  of 
Chancery.  '^A  sequestration  covered  the  personal  estate,  and  the 
Court  would  direct  a  sale  for  a  duty;  it  also  covered  the  rents  and 
profits  of  the  real  estate,  but  not  the  land."  Per  Lord  Hardwicke  in 
Hyde  v.  Greenhill  (1746),  1  Dickens,  107.  Where  a  writ  of  seques- 
tration has  issued  to  compel  the  performance  of  a  duty,  it  is  not  dis- 
charged (at  least  so  far  as  relates  to  the  personal  estate)  by  the  death 
of  the  party.  This  was  decided  by  Lord  Habdwigke  in  the  last  men- 
tioned case;  and  his  decision  was  followed  by  Chitty,  J.,  in  Pratt  v. 
Inman  (1889),  43  Ch.  D.  176,  69  L.  J.  Ch.  274. 

The  writ  of  sequestration  to  enforce  a  duty,  t.  e.  ^^  to  pay  money  into 
Court  or  do  any  other  act  in  a  limited  time,"  now  (by  Bules  of  Supreme 
Court,  Ord.  43,  r.  6)  issues  after  due  service  of  the  order  and  the  ex- 
piration of  the  time  limited,  without  any  further  order;  but  to  enforce 
payment  of  costs  sequestration  is  (by  Ord.  43,  r.  7)  not  issued  without 
the  leave  of  the  Court. 

A  similar  writ  may  be  issued  by  leave  of  the  Court  or  a  Judge  to 
enforce  any  judgment  or  order  against  a  corporation  (Ord.  42,  r.  31). 

AMERICAN  NOTES. 

The  writ  of  sequestration  is  employed  in  the  United  States,  both  by  the 
Federal  Courts  and  by  probably  all  those  State  Courts  that  have  full  chancery 
jurisdiction.  It  is  used  as  a  mesne  process  of  attachment  to  create  a  lien 
upon  property  of  every  description,  or  against  a  person  in  contempt,  and  also 
as  a  judicial  writ,  resembling  an  execution  at  law,  to  secure  performance  of  a 
decree.  Steam  Stone-Cutter  Co.  v.  Sears,  9  Federal  Rep.  8 ;  23  id-.  818 ;  Steam 
Stone-Cutter  Co.  v.  Jones,  18  id.  667,  and  21  Blatchford  (U.  S.),  188  ;  Shain- 
wold  v.  Lewis,  6  Federal  Rep. 766 ;  Reid  v.  North  Western  R.  Co,,  83  Pennsylvania 
State,  257;  Whitney  v.  Belden,  1  Edward's  Chancery  (N.  Y.),  886;  Keighler 
V.  Ward,  8  Maryland,  254;  Parker  v.  Grammer,  Phillips'  Equity  (N.  C),  28; 
McDaniel  v.  Stoker,  5  Iredell's  Equity  (N.  C),  274 ;  Gnffin  v.  Carter,  id.  413 ; 
Walker  v.  Sanchez,  13  Louisiana  Annual,  505 ;  Louisville  Water  Co,  v.  Hamilton, 
81  Kentucky,  517 ;  Clymer  v.  Willis,  3  California,  863.  It  is  an  auxiliary 
process,  and  does  not  affect  a  judgment  upon  the  merits,  even  when  erroneously 
issued.  Cheatham  v.  Riddle,  8  Texas,  162.  Where  imprisonment  for  debt  is 
abolished,  it  seems  that  this  writ  cannot  be  issued  merely  to  compel  the  pay- 
ment of  money.  Hosack  v.  Rogers,  11  Paige  (N.  Y.),  603 ;  Roberts  v.  Stoner,  18 
Missouri,  481.  A  plaintiff  who  exercises  his  lawful  right  to  obtain  this  writ 
is  usually  liable,  if  he  fails  in  the  suit,  only  for  the  actual  damages  caused 
thereby ;  but  exemplary  damages  may  be  allowed  for  a  malicious  abuse  of 
the  process.  Broxton  v.  Bloom,  15  Louisiana  Annual,  618.  As  to  such  dam- 
ages, see  Duncan  v.  Wise,  39  Louisiana  Annual,  74 ;  Yun  Loy  Co,  v.  Rosser,  52 
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id.  1723;  Vela  v.  Guerra,  75  Texas,  593;  Crawford  v.  Doggett,  82  id.  139; 
Norwood  V.  Inter^Slate  Bank^  92  id.  268;  McMillan  ▼.  Moon^  18  Texas  Civil 
Appeals,  227;  Land  y.  ^lein^  21  id.  3 ;  Avery  v.  Dickson  (Texas  Civil  Appeals), 
49  SouthwesterD  Rep.  663;  Lacy  ▼.  Gentry  (id.),  56  id.  949;  Endel  ▼.  Norris 
(id.),  57  id.  687.  **  The  writ  of  sequestration  is  intended  by  law  to  be  a  pro- 
tective and  preventive,  not  a  oompalsory  remedy  —  parties  using  it  for  coer- 
cive purposes  to  effect  payment  of  claims  due  them  by  threats  of  injury  and 
aimoyance  must  be  prepared,  if  they  do  so,  to  be  in  the  exact  position  to  claim 
the  benefit  of  the  legal  proposition  that  a  person  is  not  liable  for  damages  if 
he  merely  exercises  a  legal  right,  even  though  his  motives  may  be  bad." 
American  Furniture  Co,  ▼.  Grant-Jung  Furniture  Co,,  50  Louisiana  Annual, 
931,  936.  A  sequestration  will  be  dissolved  when  the  defendant  can  show,  in 
point  of  fact,  that  the  plaintiff's  oath  to  his  affidavit  is  untrue.  Vivea  v.  Rob- 
ertson^  52  Louisiana  Annual,  11,  26. 

Wherever  the  Courts  possess  full  equity  powers,  this  writ  may  be  used  to 
enforce  judgments  against  corporations,  but  judgment  thereon  against  tliem 
does  not  dissolve  them.  See  Germantown  Passenger  R,  Co.  v.  Filler,  60  Penn- 
sylvania State,  124;  Richardson  t.  Sibley,  11  Allen  (Mass.),  65;  Auburn 
Button  Co.  V.  Sylvester,  68  Hun  (N.  Y.),  401;  Proctor  v.  Sidney  Sash, 
Blind,  j"  Furniture  Co.,  40  New  York  Supplement,  454;  Dreyfus  v.  Scale, 
bo  id.  nil;  Cook  v.  Detroit  jr  Milwaukee  R,  Co.,  45  Michigan,  453.  It  may 
be  used  to  enforce  the  individual  liability  of  stockholders  in  a  corporation, 
under  a  statute  like  that  of  Minnesota:  Arthur  v.  WUlius,  44  Minnesota, 
409;  McKusick  v.  Seymour,  48  id.  158;  Hospes  v.  Northwestern  Manuf,  Sf 
Car  Co.,  id.  174  ;  or  the  personal  liability  of  an  executor  or  adminis- 
trator, when  a  devastavit  has  been  committed:  Allen  v.  Leach,  7  Delaware 
Chancery,  232 ;  and  to  appropriate  the  rents  of  realty  to  pay  legacies  or  debts 
charged  on  the  real  estate,  when  there  is  a  deficiency  without  such  rents. 
Pond  V.  Allen,  15  Khode  Island,  171.  See  Bumpass  v.  Morrison,  70  Texas, 
756. 

As  to  appeals  on  this  writ,  see  National  Dock,  (re.  R.  Co.  v.  Pennsylvania  R. 
Co,,  54  New  Jersey  Equity,  167 ;  Mercer  v.  Byrd,  4  Jones  Equity  (N.  C),  358  ; 
State  V.  Monroe  (Louisiana  Annual),  24  Southern  Rep.  263. 
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SETTLED  LAND  ACTS. 


No.  1.  — In  re  ATKINSON. 

ATKINSON  V.  BRUCK 
(1885,  c.  A.  1886.) 

RULE. 

A  SETTLEMENT  conveying  land  to  trustees  in  trust  dur- 
ing the  life  of  A.,  to  apply  income  at  discretion  for  the 
benefit  of  A.  and  wife  and  children,  or  any  of  these  ob- 
jects, does  not  give  A.,  either  alone  or  along  with  his  wife 
and  children,  the  powers  of  a  tenant  for  life  under  the 
Settled  Land  Acts. 

In  re  Atkinson. 
Atkinson  y.  Bruce. 

so  Cb.  D.  605-  613 ;  31  Ch.  D.  577-582 ;  (s.  C.  55  L.  J.  Ch.  49). 

[605]      Settled  Land.  —  Tenant  for  Life.  —  Persons  having  Powers  of  Tenant 
for  Life.  —  Discretionary  Trust  for  Application  of  Income  during  Life.  — 
Forfeiture  in  Event  of  Bankruptcy.  —  Settled  Land  Act,  1882  (45  J-  46  Vict, 
c.  38),  s.  2,  sulhss,  by  6, 10,  cl.  i.,  51,  58,  sulhs.  1,  els.  vi.,  ix. 

The  word  '*  possession  "  in  sect.  2,  sub-sect.  5,  and  in  sect.  58,  sub-sect  1, 
of  the  Settled  Land  Act,  1882,  is  to  be  read  as  in  antithesis  to  **  remainder '' 
or  **  reversion." 

The  words  '*  so  entitled  "  in  sect.  2,  sub-sect.  6,  mean  entitled  under  the  di- 
rection in  the  preceding  sub-sect.,  t.  e.  for  life. 

A  testator  devised  real  estate  to  the  use  of  trustees  in  fee  during  the  life  of 
his  son,  on  trust  to  receive  the  rents,  and,  after  payment  of  costs  and  outgo- 
ings, to  hold  the  residue  of  the  rents  upon  the  trusts  thereinafter  mentioned. 
And  after  the  death  of  the  son,  to  the  use  of  his  first  and  other  sons  succes- 
sively in  tail  male,  with  remainders  over.  And  the  testator  directed  that  his 
trustees  should  during  the  life  of  the  son  pay  and  apply  the  residue  of  the 
rents  which  should  during  his  life  become  payable  to  them  in  such  manner  in 
all  respects  as  they  should  think  best  for  the  maintenance,  or  otherwise  for  the 
benefit  of  the  son  and  of  his  wife  and  his  child  or  children,  or  for  the  benefit 
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of  any  one  or  more  of  them,  and  so  *that,  in  case  the  son  should  at  any  [*  606] 
time  assign,  charge,  or  attempt  to  anticipate  his  interest  under  the  will, 
or  should  do  any  act  whereby,  either  directly  or  by  operation  of  law,  he  would, 
if  absolutely  entitled  to  such  interest,  be  deprived,  or  liable  to  be  deprived,  of 
the  benefit  or  enjoyment  thereof,  then  the  trust  thereinbefore  declared  in  his 
favour  should  absolutely  cease,  and  the  rents  should  thenceforth  during  his  life 
be  applied  by  the  trustees,  either  for  the  maintenance,  support,  or  benefit 
of  the  son,  or  for  such  other  purposes  and  in  such  manner  in  all  respects  as 
the  trustees  should  in  their  absolute  discretion  think  fit.  There  being  no  chil- 
dren of  the  son  and  he  not  having  forfeited  his  interest  under  the  will :  — 

Held  by  Pearsok,  J.,  and  by  tiie  Court  of  Appeal,  that  he  and  his  wife  did 
not  together  constitute  a  tenant  for  life  of  the  estate  by  virtue  of  sub-sect.  6 
of  sect  2  of  the  Settled  Land  Act,  1882,  and  that  they  had  not,  by  virtue  of 
sect.  58,  the  powers  of  a  tenant  for  life  under  the  Act 

This  was  an  action  by  originating  snmmons  by  J.  E.  Atkinson 
and  his  wife,  as  plaintiffs,  against  T.  D.  Bruce  and  A.  C.  Bruce  as 
defendants  (entitled  also  in  the  matter  of  the  Settled  Land  Act, 
1882),  asking  for  the  directions  of  the  Court  (1)  whether  the 
plaintiff,  J.  E.  Atkinson,  and  his  wife  and  their  children  (if  any) 
were  entitled  to  the  rents  and  profits  of  an  estate,  called  the 
High  Trewhitt  estate,  devised  by  the  will  of  Adam  Atkinson,  de- 
ceased ;  (2),  whether  the  plaintiff,  J.  E.  Atkinson,  and  his  wife  and 
children  (if  any)  had  the  power  of  a  tenant  for  life  under  the  Act. 

The  defendants  were  the  trustees  of  the  wilL 

Adam  Atkinson,  by  his  will,  dated  the  26th  of  May,  1875, 
devised  an  estate,  called  the  High  Trewhitt  estate,  to  the  use  of 
trustees,  their  heirs  and  assigns,  during  the  life  of  his  son,  the 
plaintiff,  J.  R  Atkinson,  upon  trust  to  receive  the  rents  and 
profits  thereof,  and  to  repair,  improve,  and  manage  the  same, 
and  after  payment  of  all  costs  and  outgoings  incurred  in  relation 
to  the  same,  and  of  the  interest  of  any  mortgages  then  affecting 
the  same,  to  hold  the  residue  of  the  rents  and  profits  upon  the 
trusts  thereinafter  mentioned,  and,  from  and  immediately  after 
the  death  of  J.  E.  Atkinson  to  the  use  of  his  first  and  other  sons 
successively  in  tail  male,  with  remainders  over.  And  the  testator 
declared  that  his  trustees  should  during  the  life  of  J.  E.  Atkinson 
pay  and  apply  the  clear  residue  of  any  rents  and  profits  of  the 
hereditaments  thereinbefore  devised  which,  under  the  trusts  there- 
inbefore contained  should,  during  the  life  of  J.  E.  Atkinson, 
*  become  payable  to  the  trustees,  in  such  manner  in  all  [*  607] 
respects   as  they  should  think  best   for  or  towards   the 
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maintenance  and  support,  or  otherwise  for  the  benefit,  of  J.  E. 
Atkinson,  and  of  any  wife  with  whom  he  might  intermarry,  and 
his  child  or  children  by  her,  or  for  the  benefit  of  any  one  or  more 
of  such  objects,  and  so  that  in  case  J.  E.  Atkinson  should  at  any 
time  assign,  anticipate,  or  charge,  or  attempt  to  anticipate,  his 
interest  under  the  will,  or  any  part  thereof,  or  should  do  any  act 
whereby,  either  directly  or  by  operation  of  law,  he  would,  if 
absolutely  entitled  to  such  interest,  be  deprived  or  liable  to  be 
deprived  of  the  benefit  or  enjoyment  thereof,  then  and  immediately 
thereupon  the  trust  thereinbefore  declared  in  favour  of  J.  E. 
Atkinson  should  absolutely  cease  and  determine,  and  the  said 
rents  and  profits  should  thenceforth  during  his  life  be  applied  by 
the  trustees  either  for  the  maintenance  and  support  or  benefit  of 
J.  E.  Atkinson,  or  for  such  other  purposes  and  in  such  manner 
in  all  respects  as  the  trustees  should  in  their  absolute  discretion 
think  fit 

The  testator  died  on  the  6th  of  June,  1875. 

J.  K  Atkinson  had  married,  but  he  had  no  children.     He  had 
done  nothing  to  forfeit  his  interest  under  the  will 

Cookson,  Q.  C,  and  Mulligan,  for  the  plaintiffs :  — 

The  plaintiffs  and  their  children  (if  any)  are  entitled  to  receive 
the  rents  of  the  estate.  They  are  therefore  beneficially  "  entitled 
to  possession  "  (as  distinguished  from  reversion)  "  of  settled  land  " 
for  the  life  of  the  son,  and  together  constitute  the  tenant  for  life 
for  the  purposes  of  the  Settled  Land  Act,  sect.  2,  sub-sects.  5,  6, 
and  10,  cL  i.^  At  any  rate  the  plaintiffs  have,  under 
[*  608]  sect   58,'  *  sub-sect.   1,  clause   (L)  or  clause   (ix.),    the 

1  Sect  2,  subject.  5 :  **  The  person  who  as  foUows  shall,  when  the  estate  or  in- 

is  for  the  time  being,  onder  a  settlement,  terest  of  them  is  in  possession ,  have  the 

beneficially  entitled  to  possession  of  settled  powers  of  a  tenant  for  life  under  this  Act, 

land,  for  his  life,  is  for  purposes  of  this  as  if  each  of  them  were  a  tenant  for  life 

Act  the  tenant  for  life  of  that  laud,  and  as  defined  in  this  Act  (namely)   (inter 

the  tenant  for  life  under  that  settlement."  cUia) : 

Sub-sect.  6.    '*  If,  in  any  case,  there  are  "  (vi.)  A  tenant  for  his  own  or  any 

two  or  more  persons  so  entitled  as  tenants  other  life,  or  for  years  determinable  on 

in  common,  or  as  joint  tenants,  or  for  life,  whose  estate  is  liable  to  cease  in  any 

other  concurrent  estates  or  interests,  they  event  during  that  life,  whether  by  expira- 

together  constitute  the  tenant  for  life  for  tion  of  the  estate,  or  by  conditional  limi- 

purposes  of  this  Act."  tation,  or  otherwise,  or  to  be  defeated  by 

Sub-sect.  10.    In  this  Act:—  an  executory  limitation,  gift,  or  disposi- 

"(l)   Land  includes  incorporeal  heredi-  tion  over,  or  is  subject  to  a  trust  for  ac- 

taments,  also  an  individual  share  in  land ;  cumulation  of    income    for  payment  uf 

income  includes  rents  and  profits ;  and  debts  or  other  purpose : 

possession  includes  receipt  of  income."  *'  (ix.)  A  person  entitled  to  the  income 

*  Sect  58,  Bub-sect  I :  **  Each  person  of  land  under  a  trust  or  direction  for  pay- 
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powers  of  a  tenant  for  life  nnder  the  Act,  and  can  sell  the  estate. 
And  sect  51^  shows  that  no  attempted  restriction  of  the 
powers  of  a  tenant  for  life  contained  in  the  settlement  will  be 
of  any  avaiL  The  power  given  to  the  trustees  in  the  present 
case  to  select  which  of  a  class  of  persons  shall  receive  the  rents 
will  not  prevent  the  whole  class  from  exercising  the  powers  of  a 
tenant  for  life. 

In  In  re  Morgan,  24  Ch.  D.  114  estates  were  devised  to  trustees 
on  trust  to  pay  the  net  rents  to  the  testator's  widow  for  the  main-  i 
tenance,  education,  and  benefit  of  his  son  until  he  should  attain 
twenty-one,  and  without  being  liable  to  account  to  the  trustees  or 
the  son,  and  upon  his  attaining  twenty-one  on  trust  for  him  abso- 
lutely ;  but,  if  he  should  die  under  twenty-one  without 
leaving  *  issue,  then  on  trust  for  the  wife  for  her  life  if  [*  609] 
she   should  continue  a  widow,  and,  after  her  death  or 
second  marriage,  on  other  trusts,  and  it  was  held  that  the  infant 
son  had  the  powers  of  a  tenant  for  life  under  the  Act. 

"Possession"   refers  to  an  immediate   right  as   distinguished 
from  a  right  in  reversion  or  expectancy ;  the  equitable   right  . 
to  the  income  is  enough.     In  re  Morgan  ;  In  re  Jones,  26  Ch.  D. 
736. 

W.  W.  Karslake,  Q.  C,  and  Dunham,  for  the  trustees :  — 

Neither  the  plaintiffs  nor  their  children  (if  any),  nor  all  of 
them  together,  are  entitled  to  the  rents  of  the  estate ;  the  trustees 
can  apply  them  as  they  think  fit  for  the  benefit  of  any  one  or 

meDt  thereof  to  him  daring  his  own  or  any  prohibit  or  prevent  him  from  exercising, 

other  life,  whether  sabject  to  expenaes  of  or  to  induce  him  to  abstain  from  exercis* 

management  or  not,  or  until  sale  of  the  ing,  or  to  put  him  into  a  position  incon- 

land,  or  until  forfeiture  of  his  interest  sistent  with    bis  exercising,  any  power 

therein  on  bankruptcy  or  other  event."  nnder  this  Act,  that  provision,  as  far  as  it 

1  Sect.  51,  sub-sect.  1:  "If  in  a  set-  purports,  or  attempts,  or  tends,  or  is  in- 

tlement,  will,  assurance,  or  other  instru-  tended  to  have,  or  would  or  might  have, 

ment  executed  or  made  before  or  after,  or  the  operation  aforesaid,  shall  be  deemed 

partly  before  and  partly  after,  the  com-  to  l)e  void." 

mencement  of  this  Act,  a  provision  is  in-  Sub-sect  2.  "  For  the  purposes  of  this 
serted  purporting  or  attempting,  by  way  section  an  estate  or  interest  limited  tocon- 
of  direction,  declaration,  or  otherwise,  to  tinne  so  long  only  as  a  person  abstains 
forbid  a  tenant  for  life  to  exercise  any  from  exercising  any  power  shall  be  and 
power  nnder  this  Act,  or  attempting,  or  take  effect  as  an  estate  or  interest  to  con- 
tending, or  intended,  by  a  limitation,  gift,  tinue  for  the  period  for  which  it  would 
or  disposition  over  of  settled  land,  or  by  continue  if  that  person  were  to  abstain 
a  limitation,  gift,  or  disposition  of  other  from  exercising  the  power,  discharged 
real  or  any  personal  property,  or  by  the  from  liability  to  determination  or  cesser  by 
imposition  of  any  condition,  or  by  forfeit-  or  on  his  exercising  the  same." 
ore,  oz  in  any  other  manner  whatever,  to 
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more  of  thenL  No  one  of  them  can  demand  from  the  trustees  the 
payment  of  any  specific  sum.  There  is  no  right  to  ''  possession." 
The  trust  may  be  carried  out  without  the  payment  of  any  money 
to  any  of  the  persons  named  as  objects  of  the  trust ;  the  trustees 
have  an  unlimited  discretion.  Chambers  v.  Smith,  3  App.  Cas. 
795. 

[Pearson,  J.  —  If  the  clause  of  forfeiture  in  the  event  of 
bankruptcy  is  valid,  the  trustees  can  in  that  event  apply  the 
income  in  any  way  they  please ;  have  I,  then,  all  the  concurrent 
interests  during  the  life  of  the  son  before  me?] 

Cookson,  Q.  C.  —  It  is  sufficient  if  the  tenant  for  life  for  the 
time  being  is  here. 

Neither  of  the  objects  of  the  trust  takes  any  actual  interest; 
everything  is  in  the  discretion  of  the  trustees.  Holmes  v.  PenTvey, 
3  K.  &  J.  90,  98.  The  husband  is  not  a  tenant  for  life  within 
sect.  2,  sub-sect.  5,  nor  do  the  husband  and  wife,  or  they  and  their 
children  together,  constitute  a  tenant  for  life  under  sect  2,  sub- 
sect  6.  Sect  58,  sub-sect  1  (els.  vi,  ix.),  does  not  apply.  There 
is  no  trust  or  direction  for  payment  of  the  income  to  them  or  any 
of  them  during  any  life.  Sect  2,  sub-sect  6,  is  the  only  provision 
in  the  Act  for  a  divided  tenancy  for  life,  and  the  plaintiffs  are  not 
"  so  entitled,"  i.  e,,  "  beneficially  entitled  to  possession  of  settled 
land  for  life"  within  the  sub-section.  There  is  no  one  now 
entitled  to  possession  of  settled  land.  In  re  Hazle's  Settled 
[•610]  Estates,  29  Ch.  D.  78.  Sect  51  •applies  only  where 
there  is  a  tenant  for  life.  There  is  no  tenant  for  life  in 
the  present  case. 

Ckx)kson,  in  reply :  — 

The  husband  and  wife  together  are  at  the  present  moment 
entitled  to  the  interest  of  the  rent  of  the  settled  land. 

[Pearson,  J. — Are  they  entitled  for  any  life?  If  children 
were  bom  the  rents  might  be  applied  by  the  trustees  for  their 
benefit] 

It  is  sufficient  that  all  the  concurrent  interests  for  the  time 
being  are  before  the  Court.  The  words  "  so  entitled "  in  sect  2, 
sub-sect  6,  mean  "  entitled  for  the  time  being."  There  being  no 
children  now  in  existence,  the  possible  interests  of  children  may 
be  neglected.  Under  sect.  58,  sub-sect  1  (cL  vi.),  a  person  who 
has  an  interest  only  until  his  bankruptcy,  or  whose  life  estate  is 
liable  to  be  defeated  by  the  happening  of  some  other  contingency, 
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has,  when  his  estate  is  in  possession,  the  powers  of  a  tenant  for 
life.  Holmes  v.  Permeyy  3  K.  &  J.  90,  was  only  a  decision  that  the 
tenant  had  had  no  interest  which  passed  to  his  assignee.  Here 
there  has  been  no  bankruptcy.  What  can  the  trustees  do  with 
the  income  but  apply  it  from  time  to  time  for  the  benefit  of  the 
husband  and  wife  ?  There  is  no  provision  for  accumulation  of 
the  surplus.  Chambers  v.  Smith,  turns  oh  the  absolute  power 
of  the  trustee  to  withhold  the  payment  of  either  principal  or 
interest  from  the  legatee.  It  is  enough  that  the  husband  has 
a  present  right  to  receive  the  rents.  So  long  as  there  are  no 
children  the  husband  and  wife  together  have  an  estate  for  the 
life  of  the  husband.  In  re  Hazle's  Settled  Estates  was  quite  a 
different  case. 

Pearson,  J. :  — 

The  question  raised  in  this  case  is  no  doubt  a  difficult  one, 
depending  as  it  does  upon  the  construction  of  some  sections  of 
the  Settled  Land  Act,  1882,  which,  so  far  as  I  know,  have  never 
been  construed  before,  and  have  to  be  construed  for  the  first  time 
with  reference  to  the  particular  circumstances  of  this  case. 
[His  *  Lordship  stated  the  facts,  and  continued:  —  ]  [*  611] 
The  question  is  whether  under  these  circumstances  J.  E. 
Atkinson  and  his  wife  together  constitute  the  tenant  for  life  of 
the  prop^y  within  the  meaning  of  the  Settled  Land  Act,  so  as  to 
be  entitled  to  exercise  the  powers  of  the  tenant  for  life  under  the 
Act,  and,  if  they  please,  to  sell  the  estate.  In  my  view  this 
question  depends  on  the  construction  of  sub-sects.  5  and  6  of  sect 
2  of  the  Act,  and  I  do  not  think  the  construction  is  aided  by 
sect  51  or  sect.  58.  Sect.  51  only  relieves  the  settlement  of  any 
prohibition  against,  or  limitation  of,  the  exercise  of  the  powers 
conferred  by  that  Act  on  a  tenant  for  life,  and  I  do  not  think 
there  is  anything  in  the  present  will  which  affects  or  limits  in  any 
way  the  exercise  of  those  powers.  And,  as  to  sub-sect.  1  (cL  vi) 
of  sect.  58,  in  order  that  it  may  apply  you  must,  to  begin  with, 
find  that  there  is  a  person  who  is  "  tenant  for  his  own  or  any  other 
life,  or  for  years  determinable  on  life."  And,  in  order  that  a 
person  may  come  within  sub-sect.  1  (cL  ix.)  he  must  be  "entitled 
to  the  income  of  land  under  a  trust  or  direction  for  payment 
thereof  to  him  during  his  own  or  any  other  life."  I  do  not  think 
either  of  these  clauses  of  sub-sect.  1  of  sect  58  applies  to  the 


48  SETTLED  LAND  ACTS. 


Ho.  1.  — In  re  AtkiBMa;  AtklBMa  ▼.  BroM,  90  Ch.  D.  611,  618. 

present  case.  Either  the  case  comes  within  sub-sects.  5  and  6  of 
sect.  2,  or  it  is  not  within  the  Act  at  alL 

The  first  question  is,  what  interest  have  J.  R  Atkinson  and  his 
wife  independently  of  the  Act  ?  In  my  view  of  the  construction 
of  the  will  neither  the  husband  nor  the  wife  is  a  tenant  during 
the  life  of  the  husband  or  for  any  other  period.  The  trust  is  not 
to  pay  the  rents  to  either  of  them,  but  to  pay  and  apply  them  as 
the  trustees  should  think  best  for  the  benefit  of  the  son,  and  of  the 
wife  and  his  child  or  children,  or  for  tbe  benefit  of  any  one  or 
more  of  such  objects,  and  if  the  son  should  become  bankrupt 
the  discretionary  trust  is  wider  still ;  the  trustees  may  then  apply 
the  rents  "for  such  other  purposes  and  in  such  manner  in  all 
respects  as  they  in  their  absolute  discretion  think  fit."  To  my 
mind  it  would  be  absolutely  impossible  for  either  the  husband  or 
the  wife,  or  their  children,  if  they  have  any,  or  for  all  of  them 
together  during  the  husband's  life  to  compel  the  trustees  to  pay 
the  whole  of  the  income  to  them.  If  the  husband  become  bankrupt 
the  trustees  might  apply  the  income  for  the  benefit  neither 
[•612]  of  the  *  husband  nor  of  the  wife,  nor  of  the  children,  but 
for  any  purpose  they  pleased.  I  am  at  a  loss  to  see  how 
either  the  husband,  or  the  wife,  or  the  children,  or  all  of  them 
together,  is  or  are  a  tenant  for  life  under  the  provisions  of  the  will. 
So  the  case  stands  independently  of  the  Act 

The  next  question  is,  whether,  looking  at  the  provisions  of  the 
Act,  they  or  any  of  them  are  or  is  a  tenant  for  life  under  the 
Act?  I  desire  not  to  forget  the  observations  made  by  Earl 
Selborne,  L.  C,  with  regard  to  the  Act  in  In  re  Hade's  Settled 
Estates,  29  Ch.  D.  84 :  "I  do  not  think  it  was  intended  to  enlarge 
or  alter  the  substance  of  any  original  b'mitation  of  a  particular 
estate  (not  properly  an  estate  for  life)  which  might  be  lawfully  in 
force  when  the  statute  came  into  operation,  and  as  to  which  the 
author  of  the  settlement  had  neither  contemplated  nor  in  any 
manner  provided  against  any  such  Acts  as  those  in  question,  nor 
indeed  could  rationally  have  done  so,  as  the  law  stood  when  the 
settlement  was  made."  I  think,  therefore,  that  though  the  Court 
is  bound  to  give  the  Act  a  liberal  interpretation  to  effect  the  pur- 
poses of  the  Act,  it  is  not  bound  so  to  interpret  it  as  to  destroy 
the  provisions  of  a  settlement  lawfully  made  before  the  Act  came 
into  operatiom  Now  sub-sect  5  of  sect  2  says  that  "  the  ^person 
who  is  for  the  time  being,  under  a  settlement,  beneficially  entitled 
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to  possession  of  settled  land,  for  his  life,  is  for  purposes  of  this 
Act  the  tenant  for  life  of  that  land,  and  the  tenant  for  life  under 
that  settlement."  I  take  it  that  the  words  "entitled  to  posses- 
sion "  in  that  sub-section  mean  entitled  in  possession  as  contradis- 
tinguished from  reversion,  and  that  it  is  immaterial  whether  there 
are  or  are  not  any  surplus  rents  which  the  person  entitled  can  in 
fact  receive.  If  he  is  entitled  for  his  life  to  the  potentiality  of 
receiving  the  rents  he  is  the  tenant  for  life  within  sub-sect.  5.  Is 
there  then  in  the  present  case  any  person  now  in  existence  who 
can  be  called  the  tenant  for  life  within  the  meaning  of  sub-sect.  5  ? 
It  is  said  that  the  husband  and  the  wife  are  tenants  for  life.  On 
the  most  favourable  construction  of  the  words  they  are  only  the 
persons  now  in  esse  who  are  entitled  to  the  rents,  but  I  am  at  a 
loss  to  see  how  they  are  entitled  to  them  for  life,  either  for  their 
own  lives  respectively  or  for  the  life  of  the  husband.  At 
the  *most  they  are  entitled  only  until  children  of  the  [*613] 
marriage  come  into  existence,  in  which  case  they  would 
be  no  longer  entitled  to  the  rents.  It  might  be  that  the  whole 
of  the  rents  would  then  be  applied  by  the  trustees  for  the  benefit 
of  the  children.  Then  it  is  said  that  sub-sect.  6  of  sect.  2  applies, 
and  that  it  has  the  effect  of  constituting  the  husband  and  wife 
together  "  the  tenant  for  life  for  the  purposes  of  the  Act."  I  read 
the  words  "  so  entitled  "  in  sub-sect.  6  as  meaning  "  entitled  for 
life."  I  do  not  think  that  either  the  husband  or  the  wife  in  the 
present  case  is  "  entitled  for  life,"  and  therefore  I  think  they  cannot 
together  make  up  "  the  tenant  for  life  for  the  purposes  of  the 
Act."  I  cannot  disregard  the  possible  interests  of  children  of  the 
marriage,  and  if  I  could  that  would  be  of  no  avail  if  the  husband 
and  wife  are  not  tenants  for  life.  In  my  opinion  the  plaintiffs  are 
not  entitled  to  exercise  the  powers  conferred  on  a  tenant  for  life 
by  the  Act.  I  think  I  should  not  be  carrying  out  the  policy  of 
the  Act,  if  I  were  to  hold  that  there  is  a  compound  tenancy  for 
life  which  might  be  used  to  defeat  the  lawful  object  of  the 
settlement.    I  must,  therefore,  dismiss  the  summons. 

Cookson  asked  for  the  costs  out  of  the  estate. 

Karslake  opposed. 

Pearson,  J.,  gave  the  costs  out  of  the  rents.    The  costs  of  the 
plaintiffs  as  between  party  and  party;  the  costs  of  the  trustees 
as  between  solicitor  and  client. 
VOL.  xxiv.  —  4 
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IN  THE  COURT  OF  APPEAL. 

The  plaintiflF  having  appealed :  — 
[31  Ch.  D.  579]      Cookson,  Q.  C,  and  Mulligan,  for  the  appel- 
lants :  — 

By  force  of  sect  2,  sub-sects.  5,  6,  and  10  (cl.  i),  the  appellants, 
as  persons  who  have  for  the  time  being  concurrent  beneficial  in- 
terests in  the  income  of  settled  land  during  the  life  of  one  of  them, 
viz.  J.  E.  Atkinson,  together  constitute  a  tenant  for  life. 

But  if  they  are  not  a  tenant  for  life  within  sect.  2,  they  are 
in  the  position  of  a  person  having  the  powers  of  a  tenant  for  life 
under  sect  58,  sub-sect.  1  (els.  vi.  and  ix.).  They  are  two  persons 
having  concurrent  interests  during  the  life  of  J.  E.  Atkinson, 
under  a  direction  (not  a  power)  in  the  will  to  receive  the  income 
of  the  settled  land.  The  quantum  of  interest  is  immaterial,  as  is 
the  fact  that  it  may  cease  on  the  birth  of  children,  or  may  be 
forfeited  on  the  bankruptcy  of  J.  E.  Atkinson.  There  is  a  sub- 
sisting direction  during  his  life,  and  while  there  is  no  other 
object  in  whose  favour  the  trustees  may  exclude  the  appellants, 
the  appellants  have  between  them  a  present  as  opposed  to  a  re- 
versionary interest,  which  is  the  meaning  to  be  given  to  "  posses- 
sion "  both  in  sect.  2  and  sect.  58.  Although  the  amount  of  this 
interest  cannot  be  defined  distinctly,  any  interest,  however  small, 
if  in  the  nature  of  a  life  interest,  although  determinable  on  any 
event,  is  sufficient  to  give  the  person  or  persons  having  that 
interest  the  powers  of  a  tenant  for  life  under  sect  58.  In  re  Jones, 
26  Ch.  D.  736 ;  In  re  Clitheroe  Estate,  31  Ch.  D.  135.  The 
interest  of  J.  K  Atkinson  is  under  the  terms  of  the  trust  such 
that  his  trustee  in  bankruptcy  could  insist  on  the  money  being 
applied.     Younghushand  v.  Gisborne,  1  Coll.  400. 

Then  sect.  51  prohibits  any  provision  the  eflfect  of  which  would 
be  to  exclude  the  statutory  powers  of  a  tenant  for  life. 

Cozens-Hardy,  Q.  C,  and  Dunham,  for  the  trustees,  were  not 
called  upon. 

[•580]     *CoTTON,  L.  J.:  — 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  Pear- 
son holding  that  the  appellants,  Mr.  J.  E.  Atkinson  and  his  wife, 
do  not  together  constitute  a  tenant  for  life  of  the  High  Trewhitt 
estate  within  sect  2  of  the  Settled  Land  Act,  1882,  nor  a  person 
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with  the  powers   of  a  tenant  for  life  within   sect.  58  of  that 
Act. 

Mr.  Cookson  has  mainly  relied  on  the  provisions  of  sect.  58,  so 
I  wiH  take  that  section  first  [His  Lordship  read  sub-sect  1  and 
cL  vi  of  that  sub-section,  and  proceeded :  — ]  Now,  I  agree  that 
the  words  "  in  possession  "  in  sub-sect.  1  are  to  be  read  as  contra- 
distinguished from  "  in  reversion  "  or  "  in  remainder."  Clause  vL 
has  been  principally  used  in  aid  of  the  argument  based  on  cl.  ix. 
of  the  same  sub-section.  [His  Lordship  read  cl.  ix.,  and  pro- 
ceeded :  — "]  I  will  assume  that  sub-sect  6  of  sect.  2  applies,  and 
that  no  difficulty  is  caused  by  the  fact  of  there  being  two  persons 
to  constitute  a  tenant  for  life.  But  where  is  there  in  the  gift  in 
this  will  any  direction  to  pay  to  the  appellants  or  to  either  of 
them  during  the  life  of  the  husband  or  any  one  else  ?  I  will  put 
out  of  consideration  the  clause  of  defeasance  on  the  bankruptcy. 
It  cannot  be  said  that  there  is  any  direction  for  payment  to  the 
husband  or  to  the  husband  and  wife  during  any  person's  life.  It 
is  true  that  there  is  a  trust,  which  is  to  last  during  the  life  of  the 
husband,  to  apply  the  rents  and  profits  of  the  hereditaments  for 
the  benefit  of  the  husband  and  wife  and  their  children,  if  any.  It 
is  not  therefore  a  trust  for  payment  to  the  husband  or  husband 
and  wife  during  the  life  of  the  husband  with  a  gift  over,  or  for- 
feiture of  the  interest  in  the  event  of  there  being  children,  but 
merely  a  direction  to  pay  to  these  two  persons,  or  one  of  them, 
until  other  objects  of  the  trust  come  into  existence,  who  will  then 
be  included  in  the  class  amongst  whom  the  trustees  may  at  their 
discretion  apply  those  rents  and  profits.  But  this  is  not  the  same 
thing  as  a  direction  for  payment  to  the  husband  or  wife  or  either 
of  them  during  the  life  of  the  husband. 

Then  it  is  said  that  clause  vi.  of  that  sub-section  can  be  read  in 
aid  of  clause  ix.,  and  that  a  tenant  for  his  own  or  any  other  life, 
or  whose  estate  is  liable  to  cease  in  any  event  during  that  life,  or 
to  be  defeated  by  an  executory  limitation  over,  is  still  en- 
titled to  *  exercise  the  powers  of  a  tenant  for  life.  That  [*  581] 
is  true,  but  we  must  have  the  precise  case  mentioned  by 
the  Act  Here  there  is  not  to  be  found  anywhere  in  this  trust 
any  direction  for  payment  of  income  of  land  to  the  husband  or  the 
husband  and  wife  during  any  person's  life;  therefore  the  appellants 
do  not  come  within  that  sub-section,  as  would  a  person  who  is  made 
tenant  for  life  subject  to  defeasance  of  that  life  interest. 
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Then  sub-sects.  5  and  6  of  sect.  2  have  been  relied  on.  [His 
Lordship  read  those  sub-sections  and  proceeded :  —  ]  The  two  or 
more  persons  so  entitled  in  sub-sect.  6  must  be  persons  entitled 
under  the  direction  in  sub-sect.  5.  But  what  I  have  before  said 
as  to  the  position  of  the  appellants  prevents  the  husband,  and 
the  husband  and  wife  together,  from  coming  under  sub-sect.  5, 
and  consequently  under  sub-sect  6.  I  do  not  think  that  if  there 
had  been  a  direction  to  pay  to  the  husband  or  wife  the  case  would 
have  come  under  these  sub-sections,  although  possession  of  land 
includes  receipt  of  income  of  land.  I  cannot  think  that  such  a 
person  would  have  been  in  the  position  of  a  person  "  beneficially 
entitled  to  possession  of  settled  land."  The  appellants  must 
come,  if  at  all,  within  sect.  58  ;  but,  for  the  reasons  I  have  before 
given,  in  my  opinion  they  do  not. 

It  is  said  that  sect.  51  prevents  our  coming  to  this  conclusion, 
because  that  section  prohibits  the  insertion  in  a  settlement  of  any 
provision  the  effect  of  which  will  be  to  prevent  a  tenant  for  life 
exercising  the  powers  of  the  Act.  But  to  make  sect.  51  apply 
you  must  find  in  the  settlement  a  limitation  which,  but  for  an 
attempted  prohibition,  would  constitute  a  tenant  for  life  capable 
of  exercising  the  powers  of  the  Act  And  here  the  husband  has 
not  individually,  nor  have  he  and  his  wife  collectively  been  made 
a  tenant  for  life,  or  in  the  position  of  a  person  having  the  powers 
of  a  tenant  for  life.  That  section  therefore  has  no  application. 
The  appeal  must  be  dismissed. 

BowEN,  L.  J. :  — 

I  am  of  the  same  opinion.  I  do  not  think  that  the  appellants, 
or  either  of  them,  are  or  is  a  tenant  for  life,  or  a  person  with  the 
powers  of  a  tenant  for  life. 

[•582]       *Fry,L.  J.:  — 

I  am  entirely  of  the  same  opinion. 

ENGLISH  NOTES. 

The  case  of  In  re  Clitheroe  Estate  (C.  A.  1885),  referred  to  in  the 
argument  of  the  appellants,  seems  at  first  sight  closely  to  resemble 
the  principal  case.  The  two  cases  together  fairly  show  where  the  line 
is  to  be  drawn.  In  the  case  of  In  re  Clitheroe  Estate,  the  testator,  by 
will  dated  in  1883,  devised  an  estate  to  the  use  of  trustees  for  a  term  of 
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1300  years,  and  subject  thereto  to  his  son,  H.  S.,  for  life,  with  remain- 
ders over  in  strict  settlement.  The  trusts  of  the  term  were  to  raise 
portions,  to  pay  annuities,  H.  S.  being  one  of  the  annuitants,  and  to 
apply  the  residue  as  a  sinking  fund  to  pay  off  mortgage  debts  and  other 
charges.  It  was  estimated  that  the  trusts  of  the  term  would  require 
from  fifteen  to  twenty  years  for  their  fulfilment.  The  testator  directed 
that  the  trustees  should  'Muring  the  continuance  of  the  last  mentioned 
trusts  "  enter  into  and  hold  possession  of  the  rents  and  profits  of  the 
estate  ''  and  not  deliver  the  same  to  any  person  beneficially  interested 
in  any  part  thereof,''  and  should  manage  the  estate  as  therein  men- 
tioned. Very  full  powers  of  management  were  given  to  the  trustees, 
provided  that  when  all  the  trusts  of  the  term  should  have  been  fully 
paid  and  satisfied  the  term  should  cease.  He,  moreover,  gave  to  the 
trustees  such  other  powers  over  the  estate  as  were  given  to  a  tenant  for 
life  in  possession  by  the  Settled  Land  Act,  1882.  It  was  held  by  the 
Court  of  Appeal  (affirming  the  decision  of  Bacon,  V.-C.)  that  H.  S. 
was  a  person  having  the  power  of  a  tenant  for  life  of  the  estate  within 
the  meaning  of  sect.  58,  sub-sect.  1,  cl.  ix.  of  the  Settled  Land  Act, 
1882,  and  that  his  consent  was  necessary  under  sect.  56,  sub-sect.  2,  to 
the  effectual  exercise  by  the  trustees  of  the  powers  of  sale  and  enfran- 
chisement contained  in  the  will. 

The  case  of  In  re  Clitheroe  Estate  was  again  distinguished  in  In  re 
Strangwaysy  Hickley  v.  Strangways  (C.  A.  1884),  34  Ch.  D.  423, 
b&  L.  J.  Ch.  196,  55  L.  T.  714,  35  W.  R.  83,  where  the  testator  left 
his  estate  to  trustees  upon  trust  to  accumulate  the  rents  for  twenty  years 
by  investment  in  the  purchase  of  land,  and  after  the  determination  of  the 
term  of  twenty  years  to  settle  the  devised  and  purchased  estates  to  the 
uses  and  upon  the  trusts  of  an  existing  settlement.  The  tenant  for  life 
under  the  latter  settlement  was  held  by  the  Court  of  Appeal  (affirming 
the  decision  of  Chitty,  J.)  not  to  have  during  the  continuance  of  the 
term,  the  powers  of  a  tenant  for  life  under  the  Settled  Land  Act,  in 
relation  to  estates  under  the  testators'  will. 

In  re  Strangways,  Hickley  v.  Strangways  (supra)  is  followed  by 
North,  J.,  whose  judgment  is  affirmed  by  the  Court  of  Appeal  in  In 
re  Hornets  Settled  Estate  (1888),  39  Ch.  D.  84,  57  L.  J.  Ch.  790, 
59  L.  T.  580,  37  W.  R.  69. 
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No.  2.  — In  re  MUNDY  and  ROPER'S  CONTRACT, 
(c.  A.  1898.) 

RULE. 

The  resettlement  by  A.  (tenant  for  life)  and  his  eldest 
son  (tenant  in  tail  in  remainder)  of  an  English  settled 
estate^  in  the  usual  manner,  does  not  derogate  from  the 
powers  given  by  the  Settled  Land  Acts  to  A.  as  tenant  for 
life  under  the  original  settlement 

In  £e  Mundy  and  Soper's  Contract. 

1899,  1  Ch.  275-299  (8.  c.  68  L.  J.  Ch.  135;  79  L.  T.  583;  47  W.  R.  226). 

[275]  Settlement.  —  Settled  Land.  —  Creation  of  Jointure  and  Portions  Charges. 

—  Resettlement.  —  Limitation  of  New  Life  Estate  toithout  in  Terms  re* 

storing  Former  Life  Estate.  —  Compound  Settlement.  —  Title. —  Settled  Land 

Act,  1882  (45  ^  46  Vict.  c.  88),  s.  2,  sulhs.  1 ;  s.  20,  svihss.  1,  2;  <.  50;  s.  58, 

Svh-S.  1  O'l'.). 

By  deed  dated  in  1861,  lands  were  settled  to  the  nse  of  A.  for  life  with 
remainder  to  his  first  and  other  sons  successively  in  tail  male.  In  exercise  of 
a  power  reserved  to  him  by  this  deed.  A.,  upon  his  marriage  in  1865,  by  deed 
charged  the  lands  with  a  jointure  rent-charge  for  his  wife,  and  with  portions 
for  his  younger  children,  both  charges  being  secured  by  terms  of  years  in  the 
usual  way.  In  1889,  in  order  to  carry  out  a  family  arrangement,  A.  and  B. 
(his  eldest  son)  by  deed  No.  1  disentailed  the  lands,  and  by  deed  No.  2,  in 
exercise  of  a  power  contained  in  deed  No.  1,  appointed  them  to  the  use  of  A. 
for  life,  with  remainders  over,  without,  however,  in  terms  expressing  that  this 
life  estate  was  limited  to  A.  in  restoration  or  continuation  of  his  former  life 
estate :  — 

Held,  that  deed  No.  2  of  1889  should  not  under  the  circumstances  be  treated 
as  the  only  settlement  of  the  property,  but  should  be  treated  as  constituting, 
together  with  the  previous  deeds  of  1861, 1865,  and  1889,  a  "  settlement "  within 
the  meaning  of  the  Settled  Land  Act,  1882,  sects.  2  and  20 ;  and  held  accord- 
ingly that  it  was  competent  for  A.  to  sell  and  make  a  good  title  to  the  lands 
discharged  from  the  jointure  and  portions,  upon  trustees  of  the  settlement 
being  appointed  to  receive  the  purchase-money. 

The  words  in  sub-sect.  1  of  sect.  2  of  the  Act  of  1882,  "  stands  for  the  time 
being  limited  to  or  in  trust  for  any  persons  by  way  of  succession,"  have  no 
technical  force,  and,  according  to  their  natural  meaning,  include  the  case  of  a 
jointure  and  portions  for  younger  children  limited  to  arise  on  or  after  the 
death  of  a  tenant  for  life  and  the  terms  of  years  limited  to  trustees  to  secure 
them. 
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There  may  be  at  the  same  time  a  more  comprehensiye  settlement  consist- 
ing of  several  deeds,  and  a  less  comprehensive  settlement  constituted  by  one 
only  of  the  deeds.  The  decision  of  Stirling,  J.,  on  this  point  in  In  re  Du  Cane 
and  Neitiefold's  Contract  [1898],  2  Ch.  96,  approved. 

The  effect  of  sect.  50  of  the  Act  of  1882  is  that  the  statutory  power  of  sale 
given  to  a  tenant  for  life  by  the  Act  of  1882  is  not  annexed  to  his  estate  as  in 
ordinary  conveyancing,  but  is  vested  in  him  once  for  all  by  the  Act,  is  incap- 
able of  being  assigned  or  released,  and  continues  exercisable  by  him  notwith- 
standing assignment  by  him  of  his  estate ;  so  that,  although  the  life 
estate  of  A.  must  be  treated  as  a  new  life  estate  arising  under  *  the  re-  [276] 
settlement,  the  stattttory  power  of  sale  vested  in  A.  before  the  resettle- 
ment was  not  affected  by  it 

Per  Vauohak  Williams,  L.  J.  —  Where  an  estate  in  fee  simple  is  settled  in 
the  ordinary  way  with  the  usual  limitations  and  powers,  it  is  doubtful  whether 
the  terms  to  secure  jointure  or  portions,  or  the  interests  thereby  secured,  are 
limitations  by  way  of  succession  within  the  meaning  of  sect.  2  of  the  Settled 
Land  Act  of  1882,  for  such  terms  are  mere  charges  overriding  the  successive 
limitations  which  exhaust  the  fee  and  come  into  operation  contemporaneously 
with  them. 

The  decision  of  Eekbwigh,  J.,  reversed. 

The  decision  of  Stirling,  J. /in  In  re  Marquis  of  AUeshury  and  Lord  Iveagh 
[1893],  2  Ch.  345,  approved. 

Appeal  from  decision  of  Kekewich,  J.,  upon  an  adjourned 
summons  under  the  Vendor  and  Purchaser  Act,  1874. 

By  a  deed  of  resettlement  dated  March  15,  1861,  an  estate 
known  as  the  Ormsby  estate  was,  in  exercise  of  a  power  contained 
in  a  disentailing  deed,  appointed  and  conveyed  to  the  use  of 
Charles  John  Henry  Mundy  during  his  life,  with  remainder  to 
the  use  that  in  case  Elizabeth  Susan  Mundy  should  survive 
Charles  John  Henry  Mundy  and  Mary  Jane  Massingberd  (which 
in  fact  happened),  she  should,  after  the  decease  of  the  survivor  of 
them,  receive  the  yearly  rent-charge  of  £800  by  way  of  jointure, 
and  subject  thereto  to  the  use  of  trustees  for  the  term  of  five  hun- 
dred years  for  securing  payment  of  the  rent-charge,  with  remain- 
der to  the  use  of  a  trustee  for  the  term  of  one  thousand  years  from 
the  decease  of  the  said  Charles  John  Henry  Mundy,  and  subject 
thereto,  in  the  events  which  happened,  to  the  use  of  Charles 
Francis  Massingberd  Mundy  (then  Charles  Francis  Mundy)  for 
life,  with  remainder  to  the  use  of  his  first  and  other  sons  succes- 
sively according  to  seniority  and  the  heirs  male  of  their  respective 
bodies,  with  divers  remainders  over ;  and  it  was  thereby  declared 
that  the  term  of  one  thousand  years  was  so  limited  to  raise  for  the 
portions  of  the  younger  children  of  the  said  Charles  John  Henry 
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Mundy  by  the  said  Elizabeth  Susan  Mundy  the  sum  of  £8000  in 
such  shares  as  the  said  Charles  John  Henry  Mundy  should  by  deed 
or  will  appoint,  and  in  default  of  appointment  for  such  children 
equally  and  to  be  vested  on  twenty-one  or  marriage;  and  the 
resettlement  contained  a  power  for  Charles  Francis  Mas- 
[*  277]  singberd  Mundy  to  *  appoint  to  any  woman  whom  he 
might  marry  a  yearly  rent-charge  of  £500,  and  to  appoint 
the  estate  so  charged  for  any  term  of  years  upon  usual  trusts  for 
securing  such  jointure,  and  to  charge  the  estate  with  the  payment 
of  a  sum  not  exceeding  £8000  as  portions  for  his  younger  chil- 
dren, and  to  appoint  the  estate  to  any  person  for  any  term  upon 
usual  trusts  for  raising  such  portions. 

Mary  Jane  Massingberd  died  February  21,  1863. 

On  May  8,  1863,  Charles  John  Henry  Mundy  by  royal  licence 
assumed  the  name  of  Massingberd  in  addition  to,  and  before  that 
of,  Mundy. 

By  the  settlement  made  on  the  marriage  of  Charles  Francis 
Massingberd  Mundy  and  dated  August  7,  1865,  Charles  Francis 
Massingberd  Mundy,  in  exercise  of  the  power  reserved  to  him  by 
the  resettlement  of  March  15,  1861,  appointed  an  annual  rent- 
charge  of  £500  to  his  wife  Louisa  Charlotte  Massingberd  Mundy 
in  case  she  should  survive  him,  to  be  charged  upon  and  issuing 
out  of  the  Ormsby  estate,  and  thereby  appointed  the  estate  to  the 
use  of  trustees  for  the  term  of  three  hundred  years  from  the  death 
of  Charles  Francis  Massingberd  Mundy  upon  usual  trusts  for 
securing  payment  of  such  rent-charge ;  and  in  further  exercise  of 
the  powers  reserved  to  him  by  the  resettlement  he  charged  the 
Ormsby  estate  with  the  payment  of  the  sum  of  £8000  as  portions 
for  the  younger  children  of  the  marriage,  to  be  vested  and  payable 
in  such  manner  as  he  should  by  deed,  will,  or  codicil  appoint, 
and  appointed  the  estate  to  the  use  of  trustees  for  a  term  of  fifteen 
hundred  years  to  raise  and  levy  such  portions. 

Charles  John  Henry  Massingberd  Mundy  died  on  February  19, 
1882. 

By  an  indenture  dated  January  29,  1889,  made  between  Charles 
Drayner  Massingberd  Mundy,  the  eldest  son  of  Charles  Francis 
Massingberd  Mundy,  of  the  first  part,  Charles  Francis  Massing- 
berd Mundy  of  the  second  part,  and  trustees  of  the  third  part, 
duly  perfected  as  a  disentailing  assurance,  the  Ormsby  estate  was 
assured  by  Charles  Drayner  Massingberd  Mundy  with  the  consent 
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of  Charles  Francis  Massingberd  Mundy,  and  by  Charles 
Francis  Massingberd  Mundy  unto  the  *  trustees,  subject  [*  278] 
to  the  encumbrances  affecting  the  same,  and  the  estate 
and  charges  prior  to  and  the  powers  overreaching  the  estate  tail 
of  Charles  Drayner  Massingberd  Mundy,  but  discharged  from  the 
estate  tail  of  Charles  Drayner  Massingberd  Mundy,  and  all  estates 
to  take  effect  after  the  determination  thereof  to  such  uses  as 
Charles  Francis  Massingberd  Mundy  and  Charles  Drayner  Mas- 
singberd Mundy  should  jointly  appoint 

By  an  indenture  dated  January  30,  1889,  and  made  between 
Charles  Francis  Massingberd  Mundy  and  Charles  Drayner  Mas- 
singberd Mundy  of  the  first  part,  Charles  Francis  Massingberd 
Mundy  of  the  second  part,  Charles  Francis  Massingberd  Mundy 
and  Charles  Drayner  Massingberd  Mundy  of  the  third  part, 
Elizabeth  Susan  Massingberd  Mundy,  the  widow  of  Charles  John 
Henry  Massingberd  Mundy,  of  the  fourth  part,  Millicent  Harriet 
Massingberd  Mundy,  one  of  the  four  younger  children  of  Charles 
John  Henry  Massingberd  Mundy,  of  the  fifth  part,  Sophy  Jane 
Massingberd  Mundy,  another  of  such  younger  children,  of  the 
sixth  part,  Charles  Francis  Massingberd  Mundy,  in  his  capacity 
of  legal  personal  representative  of  the  two  remaining  younger 
children,  then  both  deceased,  of  Charles  John  Henry  Massingberd 
Mundy,  of  the  seventh  part,  Louisa  Charlotte  Massingberd  Mundy, 
wife  of  Charles  Francis  Massingberd  Mundy,  of  the  eighth  part, 
and  the  Rev.  William  Oswald  Massingberd  and  George  Montagu 
Jull  of  the  ninth  part,  Charles  Francis  Massingberd  Mundy  and 
Charles  Drayner  Massingberd  Mundy,  in  exercise  of  the  power 
reserved  to  them  by  the  disentailing  assurance,  appointed  that  the 
Ormsby  estate  should  stand  limited  to  the  uses  thereinafter  de- 
clared, namely,  that  it  should  be  lawful  for  Charles  Francis  Mas- 
singberd Mundy,  subject  only  to  certain  mortgages  of  £16,000 
and  £10,000,  and  to  the  uses  then  subsisting  and  not  thereinafter 
released  or  postponed,  to  charge  the  Ormsby  estate  with  payment 
to  himself  or  any  other  person  of  the  sum  of  £5000  with  interest, 
and  with  power  to  appoint  a  term  of  years  for  securing  such  sum, 
and  Elizabeth  Susan  Massingberd  Mundy  and  Louisa  Charlotte 
Massingberd  Mundy  thereby  postponed  their  respective  rent- 
charges  of  £800  and  £500  to  any  person  claiming  under 
such  mortgage,  and  each  of  them,  the  said  Charles  *  Francis  [*  279] 
Massingberd  Mundy  (as  legal  personal  representative  of 
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the  two  younger  children,  then  deceased,  of  Charles  John  Henry 
Massingberd  Mundy),  and  Millicent  Harriet  Massingberd  Mundy 
and  Sophy  Jane  Massingberd  Mundy  as  the  remaining  two  younger 
children,  released  the  Ormsby  estate  from  the  sum  of  £8000  and 
interest,  portions  charged  thereon  which  they  were  entitled  to,  to 
the  intent  that  the  term  of  one  thousand  years  might  determine 
and  become  a  satisfied  term,  and  by  the  same  indenture  the  bene- 
ficial interest  of  all  persons  claiming  as  next  of  kin  under  or  by 
virtue  of  any  testamentary  or  other  disposition  of  any  of  the  next 
of  kin  of  the  two  deceased  younger  children  in  the  sum  of  £8000 
was  released  and  discharged,  and  it  was  thereby  declared  that  the 
Ormsby  estate  should,  subject  to  the  subsisting  mortgages  of 
£16,000  and  £10,000,  so  far  as  they  aflFected  the  same,  but  freed 
and  discharged  from  the  sum  of  £8000  and  interest,  portions  of 
the  younger  children  of  Charles  John  Henry  Massingberd  Mundy, 
and  the  term  of  one  thousand  years  to  secure  the  same,  stand 
limited  to  the  uses  following  —  that  is  to  say:  (1.)  To  the  use 
that  Millicent  Harriet  Massingberd  Mundy  and  Sophy  Jane  Mas- 
singberd Mundy  should  during  their  joint  lives  and  the  life  of  the 
survivor  of  them  receive  a  yearly  rent-charge  of  £600  per  annum 
charged  upon  the  Ormsby  estate.  (2.)  To  the  use  that  Charles 
Drayner  Massingberd  Mundy  should  receive  a  yearly  rent-charge 
of  £150  to  be  increased  to  £200  in  events  which  happened  with  a 
substitutionary  rent-charge  of  £200  to  his  widow  in  the  event  of 
his  death  in  the  lifetime  of  his  father  Charles  Francis  Massing- 
berd Mundy.  (3.)  To  the  use  of  Charles  Francis  Massingberd 
Mundy  during  his  life.  (4. )  To  the  use  of  Charles  Drayner  Mas- 
singberd Mundy  during  his  life.  (5.)  To  the  use  of  the  first  and 
every  other  son  of  Charles  Drayner  Massingberd  Mundy  succes- 
sively in  tail  with  divers  remainders  over. 

Elizabeth  Susan  Massingberd  Mundy  died  on  January  1,  1892. 

By  a  deed-poll  dated  July  16,  1897,  Charles  Francis  Massing- 
berd Mundy,  in  exercise  of  the  power  reserved  to  him  by  the  set- 
tlement of  August  7,  1865,  appointed  the  sum  of  £8000  to  his 

four  younger  children. 
[♦280]  ♦On  August  6,  1897,  Charles  Francis  Massingberd 
Mundy  entered  into  a  contract  with  the  respondents  F.  L. 
Eoper,  A.  G.  Fletcher,  and  J.  S.  Sills,  for  the  sale  to  them  of 
about  141  acres,  part  of  the  Ormsby  estate,  for  the  sum  of 
£7100. 


B.  C.  VOL.  XXIV.]  SETTLED  LAND  ACTS.  59 

Vo.  8.  — In  TO  Xiindy  and  Boper's  drntraet,  1809,  1  Oh.  280,  881. 

On  the  investigation  of  the  title  the  objection  was  taken  by  the 
purchasers  that  as  the  resettlement  of  1889  did  not  appear  to  have 
kept  alive  the  former  life  estate  of  the  vendor  under  the  settle- 
ment of  1861,  he  could  not  override  the  jointure  and  portions 
charged  by  his  marriage  settlement  in  1665,  but  the  concurrence 
of  Mrs.  Mundy  and  the  younger  children  would  be  required. 

The  objection  being  insisted  on,  the  present  summons  was  taken 
out  by  the  vendor  asking  for  the  appointment  of  new  trustees  of 
the  following  instruments,  namely,  the  resettlement  dated  March 
15,  1861,  the  settlement  dated  August  7,  1865,  the  disentailing 
assurance  of  January  29,  1889,  and  the  resettlement  dated  Janu- 
ary 30,  1889;  and  a  declaration  that  Millicent  Harriet  Mas- 
singberd  Mundy,  and  Sophy  Jane  Massingberd  Mundy,  Louisa 
Charlotte  Massingberd  Mundy,  and  Philippa  Alice  Massingberd 
Mundy,  Godfrey  Bertram  Massingberd  Mundy,  Oswald  Francis 
Massingberd  Mundy,  and  Henry  Louis  Massingberd  Mundy,  joint- 
ress and  portionists  respectively  under  the  settlement,  were  re- 
spectively bound  by  the  contract,  and  that  the  applicant,  having 
power  to  convey  the  estate  free  from  the  terms  whereby  the  joint- 
ure and  portions  were  respectively  secured  and  discharged  from 
the  charge  of  such  jointure  and  portion  and  rent-charge  in  lieu  of 
portions,  the  purchasers  were  not  entitled  to  require  the  concur- 
rence in  the  conveyance  of  the  said  jointress  and  portionists,  or  of 
the  trustees  of  the  said  respective  terms. 

The  summons  came  on  for  hearing  before  Kekewich,  J. ,  on  May 
13,  1898. 

Martelli,  for  the  vendor,  the  tenant  for  life,  in  support  of  the 
summons.  —  I  submit  that  the  case  is  governed  by  the  decision  of 
Stirling,  J.,  in  In  re  Marquis  of  AUeshury  and  Lord  Iveagh 
[1893],  2  Ch.  345.  The  deed  of  January  30,  1889,  was  a 
resettlement,  and  *  according  to  the  principle  of  the  [*  281] 
decision  referred  to,  that  deed,  together  with  the  pre- 
vious settlements  of  March  15,  1861,  and  August  7,  1865, 
and  the  disentailing  deed  of  January  29,  1889,  constituted  one 
"  compound  "  settlement  At  the  time  of  the  settlement  taking 
effect,  within  the  meaning  of  sect.  2,  sub-sect  4,  of  the  Settled 
Land  Act,  1882,  the  limitations  of  the  settled  land  comprised  the 
jointure  rent-charge  of  £500  to  Mrs.  Mundy  and  the  charge  of 
£8000  portions  for  younger  children,  and  therefore,  under  sect  20 
of  the  Act,  the  vendor  can  convey  the  land  discharged  from  those 
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limitations,  and  meike  a  good  title  to  the  purchasers,  upon  trustees 
of  the  compound  settlement  being  appointed  by  the  Court  under 
the  Act  to  receive  the  purchase-money. 

W.  A.  Peck,  for  the  purchasers. 
[284]       Kekewich,  J. ,  held  that  the  vendor  was  not  entitled  to 
the  relief  asked  for  by  the  summons. 

The  tenant  for  life  appealed.     The  appeal  came  on  for  hearing 
on  November  8,  1898. 

CJozens-Hardy,  Q.  C,  and  Martelli,  for  the  appellant  (after 
using  the  arguments  already  reported).  —  The  object  of  the  Act  of 
1882  is  to  make  settled  land  more  marketable  without  prejudicing 
the  rights  of  the  persons  entitled  under  the  settlement;  and  we 
ask  the  Court  to  put  a  construction  upon  it  which  will  carry  out 
that  object,  and  substitute  the  purchase-money  for  the  estate,  by 
throwing  upon  the  money  the  burden  on  the  estate.  If  the  judg- 
ment of  the  Court  below  is  allowed  to  stand,  the  objects  of  the 
Act  will  be  defeated  and  the  land  cannot  be  sold,  for,  owing  to 
the  infancy  of  some  of  the  portioners,  they  cannot  join  in  any  con- 
veyance. The  Act  of  1882  provides,  in  sect  20,  that  a  convey- 
ance by  the  tenant  for  life  is  to  be  "  effectual  to  pass  the  land 
conveyed  .  .  .  discharged  from  ...  all  estates,  interests,  and 
charges  subsisting  or  to  arise  thereunder,  but  subject  to  and  with 
the  exception  of  (i.)  all  estates,  interests,  and  charges  having  pri- 
ority to  the  settlement ; "  or  {inter  alia)  which  have  been  created 
for  securing  money  actually  raised  at  the  date  of  the  deed.  Our 
contention  is  that  the  deeds  of  1889,  together  with  the  previous 
deeds  of  1861  and  1865,  constitute  "  the  settlement,"  that 
[*  285]  the  jointures  and  portions  were  *  posterior  to  the  estate  of 
the  tenant  for  life,  and  cannot  affect  it  They  could  not 
by  their  very  nature  come  into  operation  until  after  the  determi- 
nation of  the  estate  of  the  tenant  for  life,  and  they  do  not  take 
effect  at  all  out  of  that  estate.  In  re  Marquis  of  Ailesbury  and 
Lord  Iveagh  [1893],  2  Ch.  345 ;  Lord  Henry  Bruce  v.  Marquis  of 
AUesbury  [1892],  A.  C.  356  (see  p.  92,  post) ;  Hood  and  Challis' 
Conveyancing  and  Settled  Land  Acts,  5th  ed.  pp.  193,  194,  225 ; . 
Wolstenholme's  Conveyancing  and  Settled  Land  Acts,  7th  ed.  p. 
289.  The  mere  omission  from  the  deed  of  resettlement  of  January 
30,  1889,  of  words  expressing  that  the  limitation  of  the  life  estate 
was  to  be  in  restoration  or  in  confirmation  of  the  former  life  estate 
cannot  have  the  effect  of  postponing  the  life  estate  thereby  lim- 
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ited,  in  the  absence  of  any  indication  of  intention  to  that  effect 
The  postponement  of  the  vendor's  life  estate  so  as  to  give  priority 
to  the  charges  would  be  clearly  contrary  to  the  intention  of  the 
parties  to  this  family  arrangement,  and  would  defeat  the  main 
object  of  the  Settled  Land  Act.  Lord  Hmry  Bruce  v.  Marquis  of 
Ailesbury  [1892],  A.  C.  364  (see  p.  92,  post). 

W.  A.  Peck,  for  the  respondents,  the  purchasers.  —  The  objec- 
tion of  the  purchaser  is  that  in  the  limitations  of  the  resettlement 
of  January  30,  1889,  the  former  life  estate  of  the  vendor  was  not 
kept  alive  in  the  usual  way  by  words  of  restoration  or  continua- 
tion and  confirmation.  In  1865,  in  exercise  of  the  power  reserved 
to  him  in  the  marriage  settlement  of  1861,  the  vendor  charged  the 
estate  in  favour  of  his  wife  and  younger  children ;  and  he  cannot 
now  override  those  charges  even  if  trustees  are  now  appointed. 
His  former  life  estate  under  the  deed  of  1861  is  gone,  and  the 
charges  have  priority  over  his  new  life  estate  under  the  resettle- 
ment of  January  30,  1889.  So  that  the  vendor  cannot  sell  free 
from  these  charges  except  with  the  concurrence  of  the  persons 
entitled  thereto.  To  obviate  diflBculties  of  this  kind,  it  has  always 
been  the  practice  of  conveyancers  upon  resettlements  of  this  char- 
acter to  preserve  the  life  estate  by  relimiting  the  estate  with  the 
annexed  powers  by  way  of  preservation  or  restoration,  and  also  to 
insert  a  distinct  clause  providing  for  the  resettlement 
being  overreached  *  by  the  exercise  of  the  old  powers.  [*  286] 
Davidson's  Precedents,  3rded.  vol.  3,  Parti,  pp.  594-597; 
Part  II.  p.  1039;  Key  and  Elphinstone's  Precedents,  5th  ed.  vol. 
1,  p.  631 ;  Wolstenholme  on  the  Conveyancing  and  Settled  Land 
Acts,  7th  ed.  pp.  289,  322 ;  In  re  Wright* s  Trustees  and  Marshall 
(1884),  28  Ch.  D.  93. 

These  words  of  preservation  or  restoration  have  always  been 
regarded  as  essential,  and  there  is  no  instance  in  the  books  show- 
ing that  they  can  be  safely  omitted.  Looking,  therefore,  at  all 
these  deeds,  the  only  one  under  which  the  vendor  can  exercise  the 
powers  of  sale  given  to  a  tenant  for  life  by  the  Settled  Land  Act, 
or  can  obtain  the  appointment  of  new  trustees,  is  the  deed  of 
January  30,  1889.  That  is  the  "  settlement "  under  which  he  is 
tenant  for  life  within  the  meaning  of  sect.  2,  sub-sect  5,  and  he 
cannot  override  charges  which  have  priority  to  that  settlement, 
although  it  may  be  that  they  take  effect  on  the  determination  of 
his  life  estate:  see  sect.  20,  sub-sect  2  (i.)  of  the  Act  of  1882. 
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The  tenant  for  life  under  the  deed  of  1889  cannot  ask  the  Court 
to  appoint  trustees  of  the  deed  of  1861. 

The  decision  in  In  re  Marquis  of  Ailesbury  and  Lord  Iveagh 
[1893],  2  Ch.  345,  is  distinguishable.  There  was  in  that  case  a  life 
estate  arising  under  an  original  settlement  and  restored  by  a  subse- 
quent resettlement  of  the  Savemake  estate.  It  is  true  that  this  life 
estate  was  that  of  Ernest,  Marquis  of  Ailesbury,  and  not  that  of  his 
grandson  the  vendor  tenant  for  life,  whose  life  estate  arose  for  the  first 
time  under  the  resettlement.  But  the  life  estate  of  Marquis  Ernest 
formed  a  connecting  link  between  the  settlement  and  the  resettle- 
ment ;  and  it  was  this  circumstance  which  enabled  Stirling,  J. , 
to  hold,  as  he  did,  that  the  deeds  in  question  constituted  a  com- 
pound settlement  of  which  trustees  could  be  appointed,  so  that 
the  vendor  could  override  by  his  conveyance  the  jointure  rent- 
charge  of  Lady  Evelyn  Riddell,  which  had  priority  to  the  resettle- 
ment This  appears  from  the  passage  in  the  judgment  at  the 
bottom  of  page  356.  Stirling,  J.,  held  in  effect  that  the  fact 
of  this  connecting  link  having  once  been  in  existence 
[*  287]  *  enured  for  the  benefit  of  the  vendor,  the  tenant  for  life 
in  remainder,  whose  life  estate  was  limited  to  him  for  the 
first  time  by  the  resettlement,  so  as  to  enable  him  when  in  posses- 
sion to  override  by  his  conveyance  the  jointure  which  arose  under 
the  old  settlement,  and  which  had  priority  to  the  resettlement 
This  is  the  point  on  which  the  decision  of  Stirling,  J.,  has  been 
doubted.  For  if  it  had  been  Marquis  Ernest  (and  not  his  grand- 
son) who  contracted  to  sell  the  estate  to  Lord  Iveagh,  it  is  obvious 
that  he  could  have  conveyed  free  from  the  jointure  which  arose 
under  the  instrument  which  created  his  own  life  estate. 

There  is  nothing  like  this  on  the  title  now  before  the  Court 
The  vendor's  life  estate  under  the  settlement  of  1861  has  been 
destroyed  altogether ;  and  was  not  restored  or  renewed  by  the  re- 
settlement of  1889.  If  it  had  been,  this  case  would  have  been 
identical  with  that  of  the  life  estate  of  Marquis  Ernest  in  the 
Ailesbury  Com,  and  this  question  would  never  have  arisen.  But 
here  there  is  not  and  never  has  been  any  connecting  link  between 
settlement  and  resettlement ;  and  in  the  absence  of  such  a  link,  a 
compound  settlement  cannot  be  created  by  merely  appointing  trus- 
tees of  a  series  of  unconnected  deeds. 

Thus  the  Aileabury  Case  is  really  no  authority  upon  the  present 
question. 
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It  was  argued  in  that  case  that  the  jointresses  and  the  tenant  for 
life  took  by  way  of  succession;  but  a  jointure  has  usually  been 
considered  not  as  an  estate,  but  as  an  encumbrance,  and  this  seems 
to  have  been  the  view  taken  by  Stirung,  J.,  at  p.  357  of  the 
report 

[The  learned  counsel  also  referred  to  In  re  TibhUa'  Settled 
Estates  [1897],  2  Ch.  149,  and  In  re  Du  Cane  and  Mttlefold^s 
Contract  [1898],  2  Ch.  96.] 

Cozens-Hardy,  Q.  C;  in  reply.  — Before  the  deeds  of  1889  were 
executed  the  vendor  had,  as  tenant  for  life,  a  statutory  power  of 
sale  under  the  Act  of  1882,  and  that  power  still  remains;  for 
under  sect  50  of  the  Act  the  powers  of  a  tenant  for  life  there- 
under are  incapable  of  assignment  or  release,  and  remain 
exercisable  *  by  him,  notwithstanding  any  assignment  by  [*  288] 
operation  of  law  or  otherwise  of  his  estate  or  interest 
under  the  settlement  Cur.  adv.  in^^. 

Dec.  20.  The  judgment  of  Lindley,  M.  K.,  and  Chitty,  L.  J., 
was  delivered  by 

Chitty,  L.  J.  —  On  this  appeal  there  are  two  questions  which 
hang  together :  — 

(1)  The  first  is  whether  the  vendor,  who  is  tenant  for  life  in 
possession,  can  by  his  conveyance  under  the  Settled  Land  Acts 
discharge  the  land  from  the  jointure  limited  to  his  wife,  if  she 
should  survive  him,  and  from  the  portions  charged  on  the  land 
in  favour  of  his  younger  children,  but  not  raiseable  till  after  his 
death.  The  terms  of  years  and  other  interests  limited,  for  the 
purpose  of  securing  the  jointure  and  portions  are  included  in  this 
question. 

<2)  The  second  is  whether  the  deeds  of  1861,  1865,  and  1889 
together  constitute  "  the  settlement "  or  "  a  settlement "  within  the 
meaning  of  the  Act  The  vendor  contends  that  they  do,  and 
accordingly  asks  the  Court  to  appoint  trustees  of  that  settlement 
in  order  that  they  may  receive  and  give  a  good  discharge  for  the 
purchase-money.  Kbkewich,  J.,  has  decided  both  the  questions 
against  the  vendor,  and  has  consequently  declined  to  appoint 
trustees. 

The  broad  policy  on  which  the  Act  is  founded  is  laid  down  by 
the  House  of  Lords.     lord  Henry  Bruce  v.  Marquis  of  Aileshury 
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[1892],  A.  C.  356  (p.  92,  post).  The  object  is  to  render  land  a 
marketable  article,  notwithstanding  the  settlement  Its  main 
purpose  is  the  welfare  of  the  land  itself,  and  of  all  interested 
therein,  including  the  tenants,  and  not  merely  of  the  persons  tak- 
ing under  the  settlement  The  Act  of  1882  had  a  much  wider 
scope  than  the  Settled  Estates  Acts.  The  scheme  adopted  is  to 
facilitate  the  striking  off  from  the  land  of  the  fetters  imposed  by 
settlement;  and  this  is  accomplished  by  conferring  on  tenants 
for  life  in  possession,  and  others  considered  to  stand  in  a  like 
relation  to  the  land,  large  powers  of  dealing  with  the 
[*  289]  *  land  by  way  of  sale,  exchange,  lease,  and  otherwise,  and 
by  jealously  guarding  those  powers  from  attempts  to 
defeat  them  or  to  hamper  their  exercise.  At  the  same  time  the 
rights  of  persons  claiming  under  the  settlement  are  carefully  pre- 
served in  the  case  of  a  sale  by  shifting  the  settlement  from  the 
land  to  the  purchase-money  which  has  to  be  paid  into  Court  or 
into  the  hands  of  trustees.  The  Act  of  1882  and  the  subsequent 
Acts  ought,  then,  to  be  construed  by  the  Court  with  regard  to 
these  broad  principles  and  in  a  spirit  of  wise  and  reasonable 
liberality. 

I  am  free  to  confess  that  I  am  struck  at  the  outset  with  the  con- 
sideration that,  if  the  judgment  appealed  against  stands,  there  is  a 
blot  in  the  Acts.  The  purchasers  required  that  the  jointress  and 
the  younger  children  should  join  in  the  conveyance  for  the  pur- 
pose of  releasing  their  rights;  but  with  this  requisition  it  was 
impossible  to  comply.  The  portioners,  or  some  of  them,  are  in- 
fanta The  result,  then,  is  that,  if  the  requisition  is  upheld,  the 
land  is  practically  unmarketable. 

The  20th  section  of  the  Act  of  1882  has  been  so  often  stated 
that  it  is  unnecessary  to  set  it  forth  again.  The  deed  of  convey- 
ance by  the  tenant  for  life  is  effectual  to  pass  the  land  conveyed 
"  discharged  from  all  the  limitations,  powers,  and  provisions  of 
the  settlement,  and  from  all  estates,  interests,  and  charges  sub- 
sisting or  to  arise  thereunder,  but  subject  to  and  with  the  excep- 
tion of  (i.)  all  estates,  interests,  and  charges  having  priority  to 
the  settlement,  and  (ii.)  all  such  other,  if  any,  estates,  interests, 
and  charges  as  have  been  conveyed  or  created  for  securing  money 
actually  raised  at  the  date  of  the  deed.  "*  The  third  exception  is 
for  present  purposes  altogether  immaterial.  The  second  is  impor- 
tant, as  showing  an  express  restriction  on  the  power  of  the  tenant 
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for  life.  We  find  in  it  a  principle.  Mortgagees  who  have  actu- 
ally lent  their  money  on  the  security  of  the  land  are  regarded  as 
strangers  to  the  settlement,  and  are  not  to  have  the  security  which 
they  bargained  for  on  the  l«ind  itself  transferred  to  the  purchase- 
money  at  the  will  of  the  tenant  for  life.  The  same  principle  is 
maintained  in  the  3rd  sub-section  of  sect  50  in  favour  of  an  assignee 
for  value  of  the  estate  or  interest  of  the  tenant  for  life. 
The  exception  in  *  sub-section  2  (ii. )  of  the  20th  section  has,  [*  290] 
however,  no  direct  application  to  the  present  case,  because 
no  money  has  been  raised  under  the  jointure  term  or  the  portions. 
Indeed,  as  already  intimated,  no  money  is  raiseable  under  either 
of  them  till  after  the  death  of  the  vendor.  The  first  exception  is 
important  If  the  settlement  consists  solely  of  the  deed  of  1889, 
then  the  jointure  and  the  portions  have  priority  to  the  settlement, 
and  the  vendor's  conveyance  will  not  discharge  the  land  from 
them.  If  the  settlement  consists  of  the  deeds  of  1861,  1865,  and 
1889,  the  jointure  and  portions  will  not  have  priority  to  that 
settlement,  and  they  will  be  discharged,  subject  to  compliance 
with  the  provisions  of  the  Acts  as  to  the  appointment  of  trustees 
of  that  settlement,  and  notice  to  them  or  waiver  of  notica  The 
purchasers  raise  no  objection  on  the  ground  that  there  were  no 
trustees  for  the  purposes  of  the  Act  at  the  time  of  the  sale. 

I  turn  now  to  the  2nd  section  of  the  Act  of  1882,  the  1st  sub- 
section of  which  for  the  present  purpose  may  be  shortly  stated 
thus :  "  Any  deed  ...  or  other  instrument,  or  any  number  of 
instruments,  whether  made  .  .  .  before  or  after,  or  partly  before 
and  partly  after,  the  commencement  of  this  Act,  under  or  by 
virtue  of  which  instrument  or  instruments  any  land,  or  any  estate 
or  interest  in  land,  stands  for  the  time  being  limited  to  or  in 
trust?  for  any  persons  by  way  of  succession,  creates  or  is  for  pur- 
poses of  this  Act  a  settlement,  and  is  in  this  Act  referred  to  as  a 
settlement,  or  as  the  settlement,  as  the  case  requires. "  The  right 
interpretation  of  the  words  "  stands  for  the  time  being  limited  to 
or  in  trust  for  any  persons  by  way  of  succession"  is  a  critical 
point  in  this  case.  The  words  have  no  technical  force.  I  see  no 
sufiicient  reason  for  restricting  their  meaning.  I  think  that, 
according  to  the  natural  and  ordinary  meaning  of  the  words,  they 
include  the  case  of  a  jointure  and  portions  for  younger  children 
limited  to  arise  on  or  after  the  death  of  a  tenant  for  life,  and  the 
terms  of  years  limited  to  trustees  to  secure  them.     The  jointress 
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and  the  portioners  take  an  interest  in  the  land,  and  they  succeed 
to  their  interests  in  the  land  on  or  after  the  death  of  the  tenant 
for  life.     I  state  this  proposition  generally,  and  without  reference 

to  the  Acts  imposing  a  duty  on  successions ;  hut  such  Acts 
[*  291]  *  if  referred  to  would  support  this  proposition.     It  may  be 

that  conveyancers,  when  they  employ  the  phrase  that  tlie 
lands  stand  limited  to  uses,  often  mention  only  the  leading  estates 
in  the  land,  namely,  the  estates  of  freehold,  and  refer  to  jointures 
and  portions  as  charges  or  encumbrances  to  which  the  freehold 
estates  or  some  of  them  are  subject  Such  a  mode  of  reciting 
title  is  often  sufiScient  for  the  purpose  which  it  is  intended  to 
serve.  But  it  is  quite  correct  in  point  of  law  to  set  out  among 
the  limitations  to  which  the  land  stands  limited  the  limitations 
in  favour  of  the  jointress  and  the  portioners  and  the  terms  for 
securing  them,  and  this  is  often  done  by  conveyancers.  There  is 
an  illustration  of  what  I  am  saying  in  the  deed  of  1889.  To  the 
proposition  that  the  words  of  the  definition  "  stands  .  .  .  limited 
to  or  in  trust  for  any  persons  by  way  of  succession  "  ought  to  be 
restricted  to  freehold  estates,  there  are  two  ready  answers.  First, 
the  subject-matter  of  the  settlement  may  be  leaseholds  for  years. 
This  is  shown  by  the  words  of  the  definition  itself,  which  speaks 
not  merely  of  land,  but  of  **  any  estate  or  interest  in  land. "  And, 
secondly,  by  the  58th  section,  which  in  its  enumeration  of  the 
persons  having  the  powers  of  a  tenant  for  life  mentions  (sub-sect 
4)  a  tenant  for  years  determinable  on  life,  not  holding  merely 
under  a  lease  at  a  rent 

I  proceed  now  to  state  the  title  shortly.  The  deed  of  1861  was 
a  settlement  under  which  the  vendor  took  a  life  estate,  with 
powers  to  jointure  and  charge  portions  in  the  usual  way.  The 
deed  of  1 865  was  executed  by  the  vendor  on  the  occasion  of  his 
marriage,  and  he  thereby  exercised  his  powers  of  jointuring  and 
charging  portions.  The  deeds  of  1889  were  a  disentailing  deed 
by  the  vendor  and  his  eldest  son,  followed  by  a  resettlement  The 
resettlement  contains  a  correct  recital  showing  how  the  lands 
*  stood  limited  "  immediately  before  the  execution  of  the  disen- 
tailing instrument  It  will  suffice  to  state  the  title  from  this 
recital,  following  its  main  lines,  but  slightly  abbreviating  its 
language.  According  to  the  recital  the  lands  then  "  stood  lim- 
ited "  (a)  to  the  use  that  the  vendor's  mother  Elizabeth  Susan 
Mundy  should  receive  during  her  life  a  yearly  rent-charge  of 
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£800,  with  power  of  distress  and  entry  (she  died  in  1892) ; 
(6)  to  the  use  of  trustees  for  a  term  (created  *  by  the  deed  [*  292] 
of  1861)  of  five  hundred  years  to  secure  that  rent-charge. 
And  subject  thereto  (c)  to  the  use  of  trustees  for  a  term  (created 
by  the  deed  of  1861)  of  one  thousand  years  upon  trust  for  raising 
£8000  for  the  portions  of  the  younger  brother  and  three  sisters 
of  the  vendor,  all  of  whom  had  acquired  vested  interests  in  the 
£8000.  And  subject  thereto,  (d)  to  the  use  of  a  trustee  named 
by  the  vendor  for  a  term  of  one  thousand  years  to  secure  £10,000 
by  deed  dated  June  5,  1861,  charged  by  the  vendor  in  his  own 
favour  on  the  lands,  pursuant  to  a  power  conferred  upon  him  by 
the  deed  of  resettlement  of  1861  already  mentioned,  and  which 
sum  was  subsequently  raised  by  mortgage  and  was  then  repayable 
to  the  persons  named;  and  subject  thereto,  (e)  to  the  use  of  the 
vendor  for  his  life ;  and  subject  thereto,  (/)  to  the  use  of  trustees 
for  a  term  of  three  hundred  years  to  commence  from  the  vendor's 
death  created  by  the  marriage  settlement  of  1865,  to  secure  to  the 
vendor's  wife  a  jointure  rent-charge  of  £500  a  year  for  her  fife  in 
case  she  should  survive  the  vendor  (she  is  still  living),  and  to 
commence  from  his  death ;  and  subject  thereto,  {g)  to  the  use  of 
trustees  for  a  term  of  fifteen  hundred  years  to  be  computed  from 
the  vendor'6  death  (created  by  the  marriage  settlement  of  1865)  to 
secure  £8000  for  the  portions  of  the  vendor's  younger  children,  no 
part  of  which  had  then  become  vested ;  and  subject  thereto,  (A)  to 
the  use  of  the  vendor's  eldest  son  in  tail  male,  who  was  then  liv- 
ing and  of  age. 

Such  being  the  state  of  the  title  immediately  before  the  execu- 
tion of  the  disentailing  deed  and  the  resettlement  of  1889,  it  is 
plain  that  the  vendor  as  tenant  for  life  in  possession  had  immedi- 
ately upon  the  commencement  of  the  Settled  Land  Act,  1882, 
become  entitled  by  virtue  of  that  Act  to  a  power  (which  continued 
to  subsist  in  1889)  to  sell  the  land  discharged  from  the  jointure 
of  his  wife,  and  the  portions  for  his  younger  children,  and  from 
the  terms  to  secure  the  same  respectively.  He  had  also  the  power 
of  leasing,  and  other  the  powers  conferred  on  a  tenant  for  life 
by  that  statute.  I  may  here  mention  that  he  had  also  extensive 
powers  of  leasing  annexed  to  his  life  estate  by  the  deed  of  1861. 

The  resettlement  of  1889  was  executed  to  give  effect  to  a  gen- 
eral family  arrangement 

*  The  parties  to  the  deed  were  the  vendor,  his  eldest  [*  293] 
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son,  the  vendor's  mother  the  jointress,  the  vendor's  younger 
brother  and  three  sisters,  or  the  representatives  of  such  of  them 
as  were  dead,  the  vendor's  wife,  and  trustees  for  the  purposes 
of  the  resettlement  The  nature  of  the  family  arrangement  is 
stated  in  a  recital  to  the  following  effect  (a)  That  the  vendor's 
eldest  son,  with  the  consent  of  the  vendor  as  protector,  should 
bar  his  estate  tail ;  {h)  that  they  should  concur  in  a  resettlement 
in  manner  after  expressed;  (c)  that  the  trustees  of  the  resettle- 
ment should  have  power  to  pay  off  the  existing  mortgages  for 
£16,000  and  £10,000,  and  to  borrow  and  secure  the  necessary 
money  on  a  first  mortgage  of  the  lands ;  {d)  that  the  vendor  should 
have  power  to  borrow  not  exceeding  £5000  on  the  lands,  binding 
himself  on  that  event  to  assign  certain  life  policies ;  (e)  that  the 
vendor's  mother  and  wife  should  postpone  their  respective  joint- 
ures in  favour  of  persons  claiming  under  mortgages  to  be  created 
tinder  clauses  (c)  and  (d) ;  (/)  that  all  persons  legally  or  benefi- 
cially interested  in  the  £8000  portions  of  the  vendor's  younger 
brother  and  three  sisters  should  concur  in  releasing  the  lands 
therefrom  to  the  intent  that  the  same,  and  the  term  for  securing 
the  same,  might  determine,  and  in  lieu  thereof  the  rent-charges 
thereafter  received  should  be  secured  to  the  two  sisters  then  living 
for  their  lives  and  the  life  of  the  survivor;  (g)  that  an  immediate 
income  of  £150  should  be  provided  for  the  vendor's  eldest  son,  in 
manner  after  expressed,  to  be  increased  to  £200  in  the  events  after 
mentioned;  (h)  that  the  lands  should  be  limited  to  the  several 
uses,  and  subject  to  the  several  powers,  and  in  manner  after 
expressed. 

The  disentailing  deed  was  in  the  usual  form.  The  vendor,  so 
far  as  related  to  his  estate  for  life,  granted,  and  his  son  with  the 
vendor's  consent  as  protector,  granted  and  disposed  of  the  lands 
to  the  grantee  to  uses,  for  such  uses  as  the  vendor  and  his  sons 
should  jointly  appoint,  and  subject  thereto  to  the  old  uses,  trusts, 
and  powers,  so  as  to  restore  the  same. 

The  resettlement  of  1889  was  so  framed  as  to  carry  into 
effect  the  family  arrangement  recited.  It  is  unnecessary  to  state 
further  the  operative  parts  of  the  deed,  bejond  saying 
[*  294]  *  that  the  power  of  joint  appointment  was  executed,  and 
that,  subject  to  the  other  provisions  indicated  by  the 
recital,  the  lands  were  limited  to  the  use  of  the  vendor  for  life,  so 
that  upon  the  execution  of  the  deed  he  again  became  tenant  for 
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life  in  possession.  But  this  life  estate  was  not  in  terms  limited 
to  him  in  restoration  of  his  old  life  estate.  The  object  of  this 
restoration  is  well  known;  it  was  to  keep  alive  the  old  powers 
annexed  to  the  life  estate :  see  3  Davidson's  Precedents,  8rd  ed. 
p.  594,  et  seq.  Segard  being  had  to  the  limitation  in  the  disen- 
tailing deed  in  default  of  appointment,  it  would  appear  to  have 
been  thought  unnecessary  to  restore  the  old  life  estate,  because 
the  powers  to  jointure  and  appoint  portions  had  already  been  exer- 
cised by  the  vendor  by  the  deed  of  1865 ;  and  as  to  the  leasing 
powers  in  the  deed  of  1861,  it  was  thought  unnecessary  to  keep 
them  any  longer  on  foot,  seeing  that  the  vendor,  as  tenant  for  life 
under  the  resettlement,  had  ample  powers  of  leasing  by  virtue  of 
the  Settled  Land  Acts.  But,  however  this  may  be,  the  old  life 
estate  was  not  restored.  The  resettlement  did  not  and  could  not 
affect  the  portions  limited  for  the  vendor's  younger  children  and 
the  terms  to  secure  them,  nor,  save  as  to  the  limited  postponement 
agreed  upon,  did  it  affect  the  jointures  of  the  vendor's  wife,  or  the 
term  whereby  it  was  secured. 

The  result  thus  far  appears  to  me  to  be  this.  Treating  the  life 
estate  of  the  vendor  (as  I  think  it  must  be  treated)  as  a  new  life 
estate  arising  under  the  resettlement,  the  land  now  stands  limited 
to  the  vendor  for  life,  and  after  his  death  to  the  use  of  his  wife 
for  her  rent-charge,  and  for  the  portioners,  with  their  respective 
terms  by  way  of  succession  within  the  meaning  of  the  definition 
contained  in  sect  2,  sub-sect.  1,  of  the  Act  of  1882 ;  and  the  set- 
tlement consists  of  the  deeds  of  1861,  1865,  and  1889.  This 
result  is  in  accordance  with  Stieling,  J.  's  decision  in  In  re  Mar- 
q^iis  of  AUesbury  and  Lord  Iveagh  [1893],  2  Ch.  345.  The  judg- 
ment in  that  case  has  been  criticised  by  some  learned  writers, 
paHicularly  in  regard  to  the  jointure  of  Maria  the  Dowager  Mar- 
chioness. But  I  think  the  judgment  was  right  and  founded  on 
the  true  view  of  the  statute.  It  was  held  that  the  settle- 
ment was  made  *  up  of  the  series  of  deeds,  beginning  with  [*  295] 
the  deed  of  1796,  and  ending  with  the  deed  of  1885 ;  and 
that,  treating  these  deeds  as  the  settlement,  the  vendor,  who  was 
tenant  for  life  in  possession  under  the  deed  of  1885  only,  had 
power  to  bind  the  jointure  of  the  Dowager  Marchioness  which 
arose  under  the  earlier  deeds  of  the  series,  namely,  those  of  1796, 
1826,  and  1833,  and  also  to  bind  the  jointure  of  Lady  Evelyn 
Bidden  which  arose  under  the  intermediate  deed  of  1863.     It  was 
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no  doubt  a  circumstance  in  that  case  that  by  the  deed  of  1885 
the  life  estate  of  the  Marquis  Ernest  under  the  deed  of  1863  was 
restored  to  him;  and  this  circumstance  in  connection  with  sub- 
sect  4  of  sect  2,  relating  to  the  time  of  the  settlement  taking 
effect,  was  relied  upon  by  the  learned  Judge.  But  this  circum- 
stance would  not  have  carried  the  compound  settlement  further 
back  than  the  deed  of  1863.  He  held,  however,  that  the  Saver- 
nake  estate  stood  limited  to  uses  in  favour  of  various  persons  by 
way  of  succession  under  or  by  virtue  of  the  series  of  deeds,  and 
that  the  Marchioness  Maria  was  one  of  the  persons  taking  under 
the  series  of  deeds,  although  she  did  not  take  by  way  of  succession 
to  the  vendor.  This  was  a  broad  view  of  the  Act ;  but  I  repeat 
that,  in  my  opinion,  it  was  the  right  view. 

But  holding  as  I  do,  that  there  is  a  settlement  consisting  of  the 
four  deeds  within  the  definition,  there  is  a  point  which  ought  not 
to  be  overlooked.  The  resettlement  of  1889  expressly  appoints 
trustees  of  the  settlement  thereby  made  for  the  purposes  of  the 
Settled  Land  Acts.  I  think  that  the  vendor  could  have  sold  the 
land  and  discharged  it  from  the  limitations  thereby  made,  but, 
of  course,  subject  to  the  jointure  and  portions  of  his  wife  and 
younger  children,  which  upon  such  a  sale  would  stand  in  priority 
to  that  settlement,  and  that  the  trustees  thereby  appointed  could 
have  given  a  valid  discharge  for  such  purchase-money. 

I  see  no  inconsistency  in  holding  that  there  may  be  at  the  same 
time  a  more  comprehensive  settlement  consisting  of  several  deeds, 
and  a  less  comprehensive  settlement  constituted  by  one  of  the 
deeds  only.  The  language  of  the  2nd  section,  sub-sect.  1,  any 
"  instrument  or  any  number  of  instruments  "  whereby  the 
[*296]  land  "  stands  for  the  time  being  limited,"  justifies  *thi8 
conclusion.  Had  I  been  of  a  different  opinion  on  this 
point,  I  might  have  found  some  difficulty  on  the  main  questions 
involved  in  our  present  decision.  The  point,  however,  was  de- 
cided by  Stirling,  J. ,  in  In  re  Du  Cane  and  Nettle/old's  Contract, 
[1898],  2  Ch.  96.  In  his  judgment  on  that  case  he  said  that  it 
is  quite  plain  that  one  instrument  may  constitute  a  settlement, 
although  it  is  to  be  admitted  that  several  instruments  may  under 
the  same  definition  also  constitute  a  settlement  I  agree  with  his 
reasoning  and  with  his  decision  on  this  point 

There  is  also  another  but  quite  distinct  point  which  arises  on 
this  title.     As  already  stated,  the  vendor,  being  tenant  for  life 
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under  the  settlement  of  1861,  became  entitled  on  the  commence- 
ment of  the  Act  of  1882  to  sell  the  land  discharged  from  the 
jointure  and  portions  of  his  wife  and  younger  children,  and  this 
statutory  power  remained  vested  in  him  beyond  all  question  down 
to  the  date  of  the  execution  of  the  disentailing  deed.  How  and 
by  what  means  has  this  power  been  devested  ?  It  seems  to  me 
clear  that  the  statutory  power  is  not  a  power  annexed  to  the  estate 
of  a  tenant  for  life  in  any  such  sense  as  that  in  which  powers  were 
considered  to  be  annexed  to  an  estate  by  any  method  of  conveyanc- 
ing arising  out  of  the  private  deeds  of  the  parties.  It  is  a  power 
vested  by  the  Act  once  for  all  in  a  tenant  for  life,  which  remains 
vested  in  him,  is  incapable  of  being  assigned  or  released,  and  con- 
tinues exercisable  by  him  notwithstanding  any  assignment  by  him 
of  his  estate.  This  is  the  effect  of  the  50th  section  of  the  Act  of 
1882,  which  runs  thus :  — 

Sub-sect  1 :  "  The  powers  under  this  Act  of  a  tenant  for  life  are 
not  capable  of  assignment  or  release,  and  do  not  pass  to  a  person 
as  being,  by  operation  of  law  or  otherwise,  an  assignee  of  a  tenant 
for  life,  and  remain  exercisable  by  the  tenant  for  life  after  and 
notwithstanding  any  assignment,  by  operation  of  law  or  other- 
wise, of  his  estate  or  interest  under  the  settlement." 

Sub-sect  2 :  "  A  contract  by  a  tenant  for  life  not  to  exercise  any 
of  his  powers  under  this  Act  is  void. " 

It  may  be  that  if  the  settlement  consists  merely  of  a 
life  *  estate  in  A.  with  remainder  to  B.  in  fee,  and  A.  [*  297] 
surrenders  his  life  estate  to  B. ,  the  power  is  gone  under 
the  doctrine  of  merger;  and  that  such  a  case  is  not  within  the 
section,  because  where  the  settlement  is  thus  brought  to  an  end 
and  exhausted  there  is  no  reason  why  such  a  power  should  con- 
tinue after  the  absolute  fee  simple  is  vested  in  possession.  I  say 
"  may  be, "  because  it  is  not  necessary  to  consider  such  a  case, 
which  does  not  arise  upon  the  facts  before  us. 

Beading  the  declaration  of  uses  declared  by  the  resettlement 
with  the  disentailing  deed  according  to  the  settled  law  on  that 
subject,  how  does  the  present  case  stand  ?  By  virtue  of  the  grant 
made  by  the  vendor  and  his  son  by  the  disentailing  deed,  the  com- 
mon law  estate  passed  to  the  grantee  to  uses ;  and  by  virtue  of  the 
declaration  of  uses  in  the  resettlement  the  grantee  to  uses  stood 
seised  to  the  use  of  the  vendor  for  life.  The  old  life  estate  of  the 
vendor  alone  was  sufficient  to  support  this  use  in  favour  of  the 
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vendor.  But,  apart  from  these  technical  points,  I  still  ask 
the  question  how,  upon  such  a  transaction  as  that  manifested  by 
the  disentailing  deed  and  resettlement  of  1889,  can  it  be  said  in 
the  face  of  the  50th  section  that  the  statutory  power  of  sale  which 
the  vendor  had  at  the  time  when  he  executed  those  deeds  is  gone 
or  extinguished?  In  my  opinion  the  50th  section  applies,  and 
the  statutory  power  of  sale  remains  unaffected. 

Vaughan  Wiluams,  L  J.  —  I  agree,  but  I  confess  with  a  great 
deal  of  hesitation,  for  in  a  case  in  which  an  estate  in  fee  simple  is 
settled  in  the  ordinary  way,  with  a  succession  of  limitations  con- 
sisting of  a  life  estate,  estate  tail,  &c. ,  with  the  ordinary  power  of 
creating  terms  to  secure  jointures  and  portions  for  younger  chil- 
dren, I  doubt  very  much  whether  the  terms  to  secure  jointures  or 
portions,  or  the  interests  thereby  secured,  are  limitations  by  way 
of  succession  within  the  meaning  of  sect.  2  of  the  Settled  Land 
Act  This  doubt  is  not  based  upon  any  question  of  the  applica- 
bility of  the  words  "  stand  limited  "  to  the  estate  created  "  by  a 
term  of  years, "  but  is  based  on  the  consideration  that  such  a  term 

does  not  come  into  operation  in  succession  in  relation  to 
[*298]   the  freehold  limitations,   *  estates  tail,    and  estates  in 

remainder  and  reversion,  which  exhaust  the  whole  fee. 
Such  terms  are  in  fact  mere  charges  overriding  the  successive 
limitations,  and  coming  into  operation  contemporaneously  with 
those  limitations.  To  express  this  doubt  by  another  example,  I 
doubt  whether  land  would  continue  to  stand  limited  by  way  of 
succession  in  a  case  where  a  settlement  created  a  life  estate  with 
remainder  in  fee,  with  power  to  the  tenant  for  life  to  jointure  and 
portion,  and  create  terms  to  secure  jointures  and  portions,  and  the 
tenant  for  life  died  after  creating  such  terms,  and  the  remainder- 
man became  tenant  in  fee  in  possession  subject  to  the  terms.  I 
mean  that  I  doubt  if  in  such  a  case  the  terms  and  the  reversion 
vested  in  the  remainderman,  his  estate  being  in  possession,  con- 
stitute a  limitation  by  way  of  succession ;  but,  having  regard  to 
what  was  said  in  the  House  of  Lords  in  Lord  Henry  Bruu  v.  Mar- 
quis of  AUesbury  [1892],  A.  C.  356,  as  to  the  policy  of  the  Act, 
Chitty,  L.  J.  's  judgment  has  convinced  me  that  we  ought  to  con- 
strue sect.  2  of  the  Act  of  1882  in  the  way  •he  has  done,  although 
we  may  be  putting  a  somewhat  unnatural  meaning  on  the  words. 
I  am  not,  however,  influenced  in  this  by  the  presence  in  sect  58, 
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sub-sect  1,  of  clause  4,  because  I  think  that  clause  was  inserted 
merely  to  prevent  an  old  conveyancing  device  to  render  diflBcult  the 
sufifering  of  a  recovery  to  bar  an  entail  being  eflfective  to  avoid  the 
application  of  the  Settled  Land  Act  by  the  absence  of  a  life  estate. 

Feb.  2.  The  order  made,  as  entered  on  this  day,  was,  omitting 
the  formal  parts  thereof,  as  follows :  — 

This  Court  doth  order  that  the  said  order  dated  the  14th  May, 
1898,  be  discharged  except  so  far  as  it  declares  that  the  applicant 
as  tenant  for  life  within  the  meaning  of  the  Settled  Land  Acts, 
1882  to  1890,  under  the  above-mentioned  settlement  dated  the 
30th  January,  1889,  has  power  to  sell  the  estate  free  from  the 
rent-charges  limited  by  the  above-mentioned  settlement  dated 
the  30th  January,  1889,  in  favour  of  Millicent  Harriet  Massing- 
berd  Mundy  and  Sophy  Jane  Massingberd  Mundy. 

And  this  Couit  doth  hereby  appoint  William  Oswald  Massing- 
berd, of  Ormsby  Eectory,  near  Alford,  in  the  county  of 
Lincoln,  Clerk  in  Holy  Orders,  Lewis  *  Amherst  Selby  [*299] 
Bigge,  of  43  Elvaston  Place,  Queen's  Gate,  in  the  county 
of  Middlesex,  one  of  Her  Majesty's  Assistant  Charity  Commis- 
sioners, and  Stephen  Massingberd,  of  Gunly  Hall,  near  Burgh,  in 
the  said  county  of  Lincoln,  Esquire,  trustees  under  the  settlement 
effected  by  the  above-mentioned  instruments  for  the  purposes  of 
the  Settled  Land  Acts,  1882  to  1890. 

And  this  Court  doth  declare  that  Millicent  Harriet  Massing- 
berd Mundy,  Sophy  Jane  Massingberd  Mundy,  and  Louisa  Char- 
lotte Massingberd  Mundy,  and  Philippa  Alice  Massingberd  Mundy, 
Godfrey  Bertram  Massingberd  Mundy,  Oswald  Francis  Massing- 
berd Mundy,  and  Henry  Louis  Massingberd  Mundy,  annuitants, 
jointress,  and  portionists  respectively  under  the  above-mentioned 
instruments,  are  respectively  bound  by  the  above-mentioned  con- 
tract, and  that  the  applicant  Charles  Francis  Massingberd  Mundy 
as  tenant  for  life  under  the  said  settlement  eflfected  by  the  above- 
mentioned  instruments  having  power  to  convey  the  above-men- 
tioned estate  free  from  the  respective  terms  of  years  whereby  their 
jointure  and  portions  are  respectively  secured  and  discharged  from 
such  rent-charges  or  annuities,  jointure,  and  portions  respectively, 
the  said  Findlater  Laurence  Roper,  Arthur  Granville  Fletcher,  and 
John  Saul  Sills  are  not  entitled  to  require  the  concurrence  in  the 
conveyance  to  them  of  the  hereditaments  comprised  in  the  above- 
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mentioned  contract  of  the  said  Millicent  Harriet  Massingberd 
Mundy  or  Sophy  Jane  Massingberd  Mundy,  Louisa  Charlotte  Mas- 
singberd Mundy  or  Philippa  Alice  Massingberd  Mundy,  Godfrey 
Bertram  Massingberd  Mundy,  Oswald  Francis  Massingberd  Mundy 
or  Henry  Louis  Massingberd  Mundy  or  of  the  trustees  of  the  said 
respective  terms  of  years,  and  that  the  objections  of  the  purchasers 
to  the  title  to  the  said  hereditaments  have  been  sufficiently  an- 
swered by  the  vendor,  and  that  a  good  title  to  the  said  heredita- 
ments has  been  shown,  and  doth  order  that  the  costs,  charges,  and 
expenses  of  the  applicant  be  paid  out  of  the  property  subject  to 
the  settlement,  including  the  purchase-money  to  be  paid  under 
but  not  the  hereditaments  comprised  in  the  above-mentioned  con- 
tract And  any  of  the  parties  are  to  be  at  liberty  to  apply  as  they 
may  be  advised. 

ENGUSH  NOTES. 

The  effect  of  the  decision  of  Stirling,  J.,  in  Marquis  of  AiUAury 
&  Lord  Iveagh,  1893,  2  Cb.  345,  62  L.  J.  Ch.  713,  69  L.  T.  101, 
41  W.  R.  644,  referred  to  and  approved  by  the  above  judgments  in  the 
Court  of  Appeal,  is  briefly  stated  in  the  head  note  as  follows :  By  Ih- 
dentures  of  Settlement  dated  respectively  in  1796,  1826,  1863,  and 
1885,  the  A.  family  estates  became  limited  in  1885  to  the  use  of  £., 
Marquis  of  A.,  for  life,  with  remainder  to  uses,  inter  aliOy  to  secure  the 
payment  of  certain  jointure  rent-charges,  and  then  to  the  use  of  the 
present  Marquis  of  A.  for  life,  with  remainders  over.  The  first  jointure 
was  created  under  powers  contained  in  the  indentures  of  1796  and 
1826;  the  last  jointure  by  the  indenture  of  1863;  while  the  existing 
life  estate  was  created  by  the  indenture  of  1885.  Upon  a  sale  by  the 
tenant  for  life  under  the  powers  of  the  Settled  Land  Act :  Held,  that 
the  whole  series  of  deeds  constituted  a  '^  settlement ''  within  the  mean- 
ing of  sect.  20  of  the  Settled  Land  Act,  1882,  and  that  consequently 
by  virtue  of  that  section  the  tenant  for  life  had  power  to  convey  the 
estates  freed  and  discharged  from  the  jointure  rent-charges;  that  the 
purchaser  was  not  entitled  to  require  the  concurrence  in  the  conveyance 
either  of  the  jointresses  or  the  trustees  of  the  term  by  which  the  join- 
tares  were  secured;  and  that  upon  payment  of  the  purchase-money  to 
trustees  for  the  purposes  of  the  Settled  Land  Act  of  the  settlement 
created  by  the  series  of  instruments,  the  income  of  the  investments 
of  such  parcha«e-money  would  be  applicable  first  in  payment  of  the 
jointure  rent-charge  as  the  income  of  the  estates,  if  not  sold,  would 
have  been  applicable. 

The  other  case  an>ing  out  of  the  Ailesbury  Settled  Estates,  Lord 


B.  C.  VOL.  XXIV.]  SETTLED  LAND  ACTS.  75 

Mo.  8.  —In  TO  Lord  Oerard't  Settlod  Sitoto,  1S08,  8  Gh.  262,  ^  Bulo. 

Henry  Btniee  v.  Marquis  of  Ailesbury,  referred  to  in  tbe  judgment  of 
Ghitty,  L.  J.,  in  the  above  case,  will  be  found  reported  as  No.  4,  p.  92, 
post. 

Upon  tbe  point  that  a  settlement,  for  the  purposes  of  the  Settled 
Land  Act,  1882,  includes  the  case  where  a  jointure  and  portions  for 
younger  children  and  terms  of  years  to  secure  them  are  limited  to  arise 
on  or  after  the  death  of  a  tenant  for  life,  the  principal  case  is  cited  and 
applied  by  Grantham,  J.,  and  Kennedy,  J.,  to  the  construction  of 
the  words  '*  standing  limited  to  or  in  trust  for  persons  by  way  of  suc- 
cession "  relating  to  property  under  the  Finance  Act,  1884  (57  &  58 
Vict.  c.  30),  s.  5,  sub-ss.  1,  8,  22,  sub-s.  1:  Attorney- General  v.  Owen; 
Attorney-General  v.  Cowlson,  1899,  2  Q.  B.  263,  263,  265,  68  L.  J.  Q. 
B.  779. 


No.  3.  — In  re  LOED  GEKAED'S  SETTLED  ESTATE, 
(c.  A.  1893.) 

RULE. 

To  justify  the  outlay  of  capital  money  in  "improve- 
ments "  under  the  Settled  Land  Acts,  it  must  be  shown 
that  the  proposed  improvements  come  specifically  within 
some  or  one  of  the  definitions  in  these  Acts ;  and  the  cases 
upon  the  interpretation  of  expressions  in  other  Acts  (such 
as  "  purchase  of  land  "  in  the  reinvestment  powers  of  the 
Lands  Clauses  Consolidation  Act,  1845),  are  not  to  be  relied 
on  in  construing  a  similar  expression  in  the  Settled  Land 
Acts. 

In  re  Lord  Gerard's  Settled  Estate. 

1893,  3  Ch.  252-268  (s.  C.  63  L.  J.  Ch.  23 ;  69  L.  T.  393). 

Settled  Land  Act.  —  Application  of  Capital  Moneys,  —  Mansion-house.  [252] 
—  Chapel.  —  Stables.  —  Agent's  House.  —  Settled  Land  Act,  1882  (45 
fr  46  Vict.  c.  38),  s.  21,  sub-s.  int.  —  SetUed  Land  Act,  1890  (53  if  54  Vict, 
c.  69),  s.  13,  sub'SS.  tt.,  io. 

The  question  whether  any  particular  application  of  capital  money  under 
the  Settled  Land  Acts  should  be  sanctioned  by  the  Court  must  be  determined 
entirely  by  the  code  of  rules  laid  down  in  the  Settled  Land  Acts,  and  not  by 
reference  to  the  decisions  as  to  the  application  of  purchase-money  under  the 
Lands  Clauses  Act. 

A  scheme  was  proposed  by  a  tenant  for  life  for  the  application  of  "  capital 
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moneys ''  under  the  powers  of  the  Settled  Land  Acts  in  the  following  improve- 
ments :  —  (1)  Building  additions  to  the  mansion-house  and  improving  its 
architectural  appearance. .  (2)  Building  a  chapel  for  Roman  Catholic  service. 
(3)  Building  new  stables,  the  present  stables  being  inconvenient  and  insufi- 
cient.     (4)  Building  a  house  for  the  residence  of  the  estate  agent* 

Held  (affirming  the  decision  of  Chittt,  J.),  that  none  of  the  proposed  im- 
provements were  such  as  the  Acts  authorised  for  the  application  of  capital 
moneys. 

Semble,  the  limitation   of  half  the  annual  income  of   the  settled  land 

placed  upon  the  expense  of  rebuilding  a  mansion-house  by  the  Settled 

[*253]  *Land  Act,  1890,  s.  13,  sub-s.  iv.  refers  to  the  whole  of  the  land 

subject  to  the  settlement,  and  not  to  the  particular  estate  on  which  the 

house  is  situate. 

This  was  an  application  under  the  Settled  Land  Acts  by  Lord 
Gerard,  the  tenant  for  life  of  settled  estates  in  Lancashire  and 
Kent,  for  the  sanction  of  the  Court  to  a  scheme  for  expending  part 
of  the  capital  moneys  subject  to  the  trusts  of  the  settlement  in 
certain  improvements  on  the  Eastwell  Park  estate  in  the  coimty 
of  Kent. 

The  estate  formerly  belonged  to  the  Earl  of  Winchelsea,  and 
had  been  recently  purchased  by  Lord  Gerard  and  the  trustees  of 
the  settlement  for  £198,000,  of  which  £120,000  remained  on 
mortgage  of  the  estate.  The  extent  of  the  estate  is  about  six 
thousand  acres.  The  mansion-house  stands  in  a  large  park,  but 
is  smaller  than  would  have  been  expected  from  its  surroundings, 
and  is  of  no  architectural  beauty.  The  late  Earl  of  Winchelsea 
began  to  improve  it,  but  his  improvements  were  only  partially 
carried  out  The  scheme  now  proposed  comprised  the  following 
improvements :  — 

1.  To  build  two  towers  at  the  north-east  and  south-east  angles 
of  the  house  to  correspond  with  those  existing  at  the  other  two 
angle& 

2.  To  remove  the  present  portico  and  erect  a  new  portico  and 
vestibule. 

3.  To  build  an  addition  to  the  east  wing  so  as  to  make  it  corre- 
spond with  the  west  wing. 

4  To  face  the  north  front  with  stone  and  introduce  muUioned 
windows. 

5.  To  build  a  chapel  for  Eoman  Catholic  service.  Lord  Gerard 
being  a  member  of  that  faith,  and  there  being  no  Boman  Catholic 
chapel  nearer  than  four-and-a-half  miles. 
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6.  To  renew  the  stone  copings  and  finials  of  the  west  wing. 

7.  To  build  new  stables.  The  scheme  stated  that  the  present 
stables  were  of  the  same  date  as  the  original  mansion  and  were  in 
a  very  uncomfortable  and  unsuitable  condition  and  wholly  insuffi- 
cient for  the  requirements  of  the  mansion.  The  estimated  cost  of 
the  stables  was  £6500. 

8.  To  build  a  house  for  the  estate  agent  on  the  property 

at  an  *  expense  of  £750.  The  agent  had  hitherto  lived  in  [*  254] 
one  of  the  farmhouses. 

The  estimated  amount  of  all  the  improvements  was  £18,250. 

Lord  Gerard  had  expended  out  of  his  own  money  more  than 
£34,000  on  other  improvements.  The  trustees  were  willing  to 
accede  to  the  scheme  if  the  Court  should  be  of  opinion  that  they 
could  do  so  consistently  with  their  duty.  They  accordingly  ap- 
plied for  the  direction  of  the  Court. 

Mr.  Justice  Chittt  was  of  opinion  that  none  of  the  proposed 
improvements  were  such  as  the  Acts  authorised  to  be  paid  for  out 
of  capital  moneys.  ^ 

Lord  Gerard  appealed  from  this  decision. 

Byrne,  Q.  C,  and  Upjohn,  for  the  appellant:  — 

There  can  be  no  doubt  that  the  objects  proposed  by  the  scheme, 

1  The  following  danaes  of  the  Settled  benefit  of  settled  land,  of  an^r  of  the  fol- 

Land  Acts  of  1882  and  1890  were  com-  lowing  works,  or  of  any  works  for  any  of 

men  ted  on  in  the  argument.  the  following  purposes. 

45  &  46  Vict.  c.  38,  sect.  21.     "  Capital  ...... 

money  arising  under  this  Act,  subject  to  **  (x.)  Cottages  for  labourers,  farm 
payment  of  claims  properly  payable  there-  servants,  and  artisans,  employed  on  the 
out,  and  to  application'  thereof  for  any  settled  land  or  not. 
special  authorised  object  for  which  the  "  (xi.)  Farmhouses,  offices,  and  out- 
same  was  raised,  shall,  when  received,  be  buildings,  and  other  buildings  for  farm 
invested  or  otherwise  applied  wholly  in  purposes." 

one,  or  partly  in  one  and  partly  in  an-  53  &  54  Vict.  c.  69,  sect.    13.     "  Im- 

other  or  others,  of  the  foUowing  modes,  provements  authorised  by  the  Act  of  1882 

namely :  —  shall  include  the  following,  namely :  — 

"  (iii.)  In  payment  for  any  improve-  "  (ii.)  Making  any  additions  to  or  al- 

ment  authorised  by  this  Act.  terations  in  buildings  reasonably  neces- 
sary or  proper  to  enable  the  same  to  be 

"  (vii.)  In   purchase   of  land   in   fee  let. 

simple,  or  of  copyhold  or  customary  land,  ...... 

or  of  leasehold  land  held  for  sixty  years  "  (iv.)  The  rebuilding  of  the  principal 
or  more  unexpired  at  the  time  of  pur-  mansion-house  on  the  settled  land :  Pro- 
chase.  .  .  ."  vided  that  the  sum  to  be  applied  under 

Sect.  25.    "Improvements  authorised  this  sub-section   shall   not  exceed   one- 

by  this  Act  are  the  making  or  execution  half  of  the  annual  rental  of  tlvQ  settled 

on,  or  in  connexion  with,  and  for  the  land."          <> 
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if  carried  out,  would  be  a  great  improvement  to,  and 
[*  255]  *  add  to  the  value  of  the  estate.  The  only  question  is, 
whether  they  can  be  carried  out  at  the  expense  of  the 
estate.  Under  the  legislation  existing  prior  to  the  Settled  Land 
Act,  1882,  that  is  to  say,  under  the  Lands  Clauses  Consolidation 
Act,  1845,  and  the  Settled  Estates  Act,  money  liable  to  be  in- 
vested in  the  purchase  of  land  might  properly  be  applied  in  addi- 
tions to  an  estate  in  the  shape  of  new  buildings,  or  an  enlargement 
of  an  existing  house,  as  being  equivalent  to  the  purchase  of  land. 
Drake  v.  Trefusis,  L.  R  10  Ch.  364;  In  re  Speer's  Trusts,  3  Ch. 
D.  262 ;  In  re  Johnson's  Settlement,  L.  R.  8  Eq.  348.  As  large 
an  interpretation  ought  to  be  placed  on  sect  21,  sub-sect  vii.,  of 
the  Settled  Land  Act,  1882  —  enabling  capital  money  to  be  in- 
vested in  **  purchase  of  land  in  fee  simple  "  —  as  under  the  corre- 
sponding section,  sect  69  of  the  Lands  Clauses  Act  In  re  Lytton's 
Settled  Estates,  W.  K  (1884)  193.  The  Settled  Land  Act,  1882, 
should  be  regarded,  in  part,  as  an  extension  of  the  Lands  Clauses 
Act.  It  was  never  intended  to  deprive  the  Court  of  the  power  of 
applying  capital  money  in  the  same  way  as  it  could  be  applied 
under  previous  legislation.  The  proposed  agent's  house  and 
stables  are  imdoubtedly  "  new  buildings, "  upon  which  capital 
money  may  be  expended.  Under  sect  13,  sub-sect  ii.,  of  the 
Settled  Land  Act,  1890,  improvements  authorised  by  the  Act  of 
1882  include  "  making  any  additions  to  or  alterations  in  buildings 
reasonably  necessary  or  proper  to  enable  the  same  to  be  let '  That 
section  covers  the  present  case.  In  In  re  De  Teissier's  Settled 
Estates  [1893],  1  Ch.  153,  156,  158,  Mr.  Justice  Chitty  seems 
to  have  thought  this  section  meant  that  there  must  be  an  act- 
ual letting  in  contemplation:  but  that,  we  submit,  is  a  narrow 
construction.  The  true  meaning  must  be  that  the  additions 
or  alterations  are  to  be  such  as  to  make  the  buildings  fit  to  be 
let 

[Lopes,  L.  J. — I  think  Mr.  Justice  Chitty 's  construction  is 
that  which  I  should  myself  put  upon  the  sub-section.] 

The  present  stables  are  quite  unsuited  to  the  mansion-house 
and  to  the  requirements  of  the  family,  or  of  the  occupants  of  it 
Moreover,   it  may  be  said  that  the  proposed  rebuilding  of  the 
stables  as  well  as  the  alterations  to  the  house  amount  to 
[•  256]  such  *  a  "  rebuilding  *  of  the  mansion-house  as  is  author- 
ised by  8ub-s«ct  iv.  of  the  same  section  —  that  is,  putting 
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the  house  into  a  condition  suited  to  the  position  of  the  present 
family  and  its  successors. 

[Lopes,  K  J.  —  What  do  you  say  as  to  the  chapel  ?] 

That  would  make  the  house  more  attractive. 

We  shall  be  satisfied  if  the  expenditure  is  allowed  on  the  stables 
and  agent's  house.  With  respect  to  them  we  have  the  express 
authority  of  Bacon,  V.-C,  in  In  re  Houghton  Estate,  30  CL  D. 
102.     We  do  not  press  for  the  other  improvements. 

T.  C.  Wright,  for  the  trustees :  — 

The  stables  are  not  part  of  the  mansion-house,  nor  are  they  in- 
tended to  be  rebuilt  because  they  are  ruinous ;  but  new  stables  are 
to  be  built  on  a  diflferent  site  to  suit  the  taste  and  convenience  of 
the  tenant  for  life.  Sect  13,  sub-sect  iv.,  of  the  Act  of  1890, 
limits  tlie  expenditure  on  rebuilding  a  mansion-house  to  half  the 
annual  income  of  the  estate.  Half  the  income  of  the  Eastwell 
Park  estate,  which  is  heavily  mortgaged,  would  not  be  sufficient 
to  meet  the  proposed  expense  of  the  stables. 

[LoPES,  L.  J.,  referred  to  In  re  Lord  Stamford's  Settled  Estates, 
43  Ch.  D.  84] 

The  stables  do  not  come  within  sub-sect  ii. ,  for  although  they 
might  improve  the  value  of  the  property  if  it  were  let,  there  is 
no  intention  or  prospect  of  letting  it  In  re  De  Teissier's  Settled 
Estates  [1893],  1  Ch.  153.  With  respect  to  the  agent's  house,  it 
is  not  within  either  of  the  sub-sects,  x.  and  xi.,  of  sect  25,  of  the 
Act  of  1890,  for  it  is  neither  a  labourer's  cottage  nor  a  farmhouse, 
and  would  be  simply  an  addition  to  the  salary  of  the  land  agent 
In  the  case  before  Bacon,  V.-C.  (in  In  re  Houghton  Estate),  the 
house  appears  to  have  been  a  farmhouse. 

Byrne,  in  reply. 

LiNDLEY,  L.  J.  :  — 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  Chittt  made 
upon  the  application  of  the  trustees  for  the  purposes  of  the 
*  Settled  Land  Acts,  who  ask  for  the  opinion  of  the  Court  [*  257] 
upon  this  question :  "  That  it  may  be  declared  that  all  the 
improvements  and  works  specified  in  two  schemes, "  mentioned  in 
the  summons,  *  submitted  for  their  approval,  and  proposed  to  be 
executed  to  and  upon  the  Eastwell  Park  estate,  are  respectively 
improvements  authorised  by  the  Settled  Land  Acts,  1882  and 
1890.     Alternatively,  that  it  may  be  ascertained  and  declared 
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which  of  the  improvements  and  works  specified  in  the  said 
schemes  are  improvements  authorised  by  the  Settled  Land  Acts." 
Mr.  Justice  Chittt  has  made  an  order  to  this  effect :  "  This 
Court  being  of  opinion  that  none  of  the  improvements  and  works 
specified  in  the  said  two  schemes  are  improvements  authorised  by 
the  Settled  Land  Acts,  or  which  ought  to  be  paid  for  out  of  capital 
moneys,  doth  order  the  said  summons  do  stand  dismissed, "  and  he 
directed  that  the  trustees  should  take  their  costs  out  of  the  capital 
moneys.  The  tenant  for  life  has  appealed  from  that  order,  and  we 
are  asked  to  say  that  if  all  the  improvements  and  alterations  sug- 
gested are  not  within  the  Settled  Land  Acts,  some  of  them,  at  all 
events,  ara 

In  order  to  deal  with  that  we  must  see  what  the  scheme  is. 
[His  Lordship  stated  the  proposals  in  the  scheme,  as  mentioned 
above,  and  proceeded :  — ] 

The  first  question  is  upon  the  true  construction  of  the  Settled 
Land  Acts,  and  I  proceed  at  once  with  the  construction  contended 
for  by  the  counsel  for  the  appellant,  which  lies  at  the  root  of  nine- 
tenths  of  the  arguments  in  this  case.  Their  argument  is  that  the 
decisions  upon  the  Lands  Clauses  Act,  of  which  Drake  v.  TrefusiSy 
L.  B.  10  Ch.  364,  may  be  taken  as  a  type,  are  decisions  to  be 
applied  to  clause  vii.  of  sect  21  of  the  Settled  Land  Act,  1882. 
In  order  to  dispose  of  that  argument  it  is  necessary  to  look  at  the 
Settled  Land  Act  itself;  and  the  Settled  Land  Act  of  1882,  to- 
gether with  the  Acts  which  have  been  since  passed  to  amend  it, 
notably  the  Act  of  1890,  form  really  a  code  applicable  to  the  sub- 
ject-matter with  which  those  Acts  deal.  Looking  at  the  scheme 
of  the  Settled  Land  Act,  1882,  and  especially  at  sects.  21  and 
25,  it  appears  to  me  that  it  would  be  a  distinct  mistake  to 
apply  to  clause  vii.  of  sect.  21  the  construction  which 
[*  258]  *  has  been  put  upon  similar  words  in  another  Act  of  Par- 
liament having  totally  difiTerent  objects.  Sect  21  of  the 
Act  of  1882  says :  "  Capital  money  arising  under  this  Act,  sub- 
ject to  payment  of  claims  properly  payable  thereout,"  and  so  on, 
"  shall,  when  received,  be  invested  or  otherwise  applied  wholly  in 
one,  or  partly  in  one  and  partly  in  another  or  others,  of  the  fol- 
lowing modes. '  Then  we  come  to  a  string  of  modes,  including 
investment  on  Government  securities,  the  discharge,  purchase,  or 
redemption  of  encumbrances,  "  any  improvement  authorised  by 
this  Act "  which  refers  us  to  sects.  25  and  26,  payment  for  equality 
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of  exchange,  purchase  of  the  seignory,  and  purchase  of  the  rever- 
sion. Then  comes  clause  vii.  :  "  In  purchase  of  land  in  fee- 
simple,  and  of  copyhold  or  customary  land,  or  of  leasehold  land 
held  for  sixty  years  or  more  unexpired  at  the  time  of  purchase. " 
Then  follow  clauses  enabling  it  to  be  laid  out  in  the  purchase  of 
annuities,  in  payment  to  any  person  being  absolutely  entitled,  in 
payment  of  costs,  and  in  any  other  mode  in  which  money  pro- 
duced by  the  exercise  of  a  power  of  sale  in  the  settlement  is  appli- 
cable. There  we  have  an  enumeration  of  the  purposes  for  which 
capital  money  may  be  applied,  and,  having  regard  to  that  enumer- 
ation and  to  the  enlargement  of  it  in  sects.  25  and  26,  I  cannot 
construe  clause  vii.  as  including  matters  which  the  Court  has  held 
may  be  included  under  the  Lands  Clauses  Act  We  are  not  deal- 
ing with  the  Lands  Clauses  Act ;  it  is  not  a  code  addressed  to  the 
same  subject-matter  as  the  Settled  Land  Act,  and  although  the 
Court  has  seen  its  way  under  the  Lands  Clauses  Act  to  allow 
money  paid  into  Court  under  that  Act  or  taken  under  a  special 
Act  of  Parliament  to  be  employed  in  erecting  new  buildings,  and 
not  in  improvements,  it  appears  to  me  that  to  hold  that  we  may 
incorporate  that  line  of  cases  into  clause  vii.  of  sect  21  is  incon- 
sistent with  what  is  enacted  in  sect  25.  If  that  line  of  cases  is 
to  be  so  applied  there  would  be  no  use  whatever  in  having  enumer- 
ated in  sect  25  such  objects  as  building  cottages  for  labourers, 
farmhouses,  saw-mills,  and  other  things  of  that  kind.  When  you 
look  at  it  as  a  whole  you  must  treat  it  as  a  whole,  and  not  bring 
into  this  Act  of  Parliament  authorities  upon  other  Acts  of  Parlia- 
ment which  were  passed,  as  I  have  said,  for  different  pur- 
poses altogether.  We  must  therefore  *  look  at  the  Settled  [*  259] 
Land  Act  itself  to  see  which  of  these  improvements  or 
alterations  are  authorised. 

Without  going  through  them  at  any  length  I  may  at  once  dis- 
pose of  them  by  heads.  First  of  all,  take  the  mansion-house. 
The  present  owner  thinks  that  he  has  an  ugly  house,  as  I  daresay 
it  is,  and  he  wants  to  get  a  handsome  house.  It  is  a  natural  thing 
for  him  to  do;  but,  when  he  is  seeking  to  do  it  out  of  money 
which  is  not  his  own,  he  must  show  the  authority  for  so  doing  it 
We  are  driven,  therefore,  naturally  and  necessarily,  upon  the  sec- 
tions in  the  various  Settled  Land  Acts;  and,  when  we  examine 
those  sections,  we  cannot  find  anything  which  goes  the  length  of 
authorising  the  expenditure  of  capital  money  simply  in  beautify- 
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ing  an  ugly  house.  It  is  not  to  be  found  there,  and  we  cannot 
sanction  it  That  disposes  of  a  good  many  of  the  items.  The 
same  observation  really  applies  to  the  chapel  —  there  is  nothing 
which  authorises  us  to  allow  the  expenditure  of  capital  money  in 
the  erection  of  that  chapel,  and  if  the  tenant  for  life  wants  a 
chapel  he  must  pay  for  it  himself. 

As  regards  the  agent's  house,  precisely  the  same  observations 
apply.  We  have  been  referred  to  the  authority  of  In  re  Houghton 
Estate,  30  Ch.  D.  102,  where  Vice-Chancellor  Bacon  thought  he 
might  authorise  such  an  application  of  capital  money.  I  rather 
gather  from  the  argument  addressed  to  the  Vice-Chancellor  by 
Mr.  Marten  that  the  agent's  house  in  that  case  was  a  farmhouse  in 
which  the  agent  lived,  because  he  put  it  that  it  might  come  under 
clause  xi.  of  sect  25 :  **  Farmhouses,  offices,  and  outbuildings,  and 
other  buildings  for  farm  purposes;"  and  the  Vice-Chancellor 
seems  to  have  thought  so  too.  Of  course,  if  that  were  so  —  if  the 
agent's  house  was  a  farmhouse  in  which  the  agent  was  living  — 
there  is  no  difficulty  about  it;  but  if  the  agent's  house  in  that  case 
was  what  the  agent's  house  in  this  case  is  to  be  —  if  the  Vice- 
Chanellor  meant  to  go  that  length  —  then  I  cannot  say  that  his 
decision  is  in  conformity  with  the  Act  of  Parliament  I  cannot 
find  the  building  a  new  agent's  house  in.  any  of  the  sub-sections  of 
the  Act  which  is  before  us. 

There  remain  the  stables.     The  argument  as  to  the  stables  is 

extremely  ingenious.  There  is  nothing  about  stables  in 
[*  260]  the  Act  *  of  Parliament     If  stables  are  to  be  got  in  at  all 

they  must  be  got  in  under  such  general  words  as  build- 
ings, outbuildings,  or  something  of  that  kind.  It  is  said  that  this 
£6500  for  new  stables  can  be  authorised  not  so  much  under  the 
Act  of  1882  —  there  seems  to  be  confessedly  a  difficulty  in  getting 
them  under  that  Act  —  but  under  the  enlarged  section,  sect  13 
of  the  Settled  Land  Act,  1890.  Sect  13  of  the  Act  of  1890  un- 
doubtedly enlarges  sect  25  of  the  Act  of  1882,  and  it  adds  certain 
things  which  maybe  done,  viz.  *  (i.)  Bridges;  (ii.)  Making  any 
additions  to  or  alterations  in  buildings  reasonably  necessary  or 
proper  to  enable  the  same  to  be  let. "  I  think  that  might  justify 
the  expenditure  of  capital  moneys  in  additions  or  alterations  in 
stables  if  such  additions  or  alterations  were  reasonably  necessary 
or  proper  to  enable  the  same  to  be  let.  But  then  I  also  agree  with 
the  view  which  has  been  taken  by  the  Courts  of  First  Instance  in 
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other  cases,  that  where  there  is  no  question  of  letting,  you  cannot 
spend  capital  for  such  purposes.  Here  Lord  Gerard  is  not  going 
to  let  this  property,  he  is  going  to  inhabit  it  himself ;  and  I  can- 
not differ  from  the  construction  put  upon  that  sub-clause  ii.  in 
In  re  De  Teissier's  Settled  Estates  [1893],  1  Ch.  153,  159,  by  Mr. 
Justice  Chitty,  in  which  he  says  that  there  must  be  a  present 
intention  to  let,  if  not  an  immediate  prospect  of  letting,  before 
any  application  under  sub-sect  ii.  can  be  properly  made.  I  think 
that  is  a  perfectly  right  and  proper  construction  to  be  placed  upon 
that  particular  clause.  Then  we  come  to  sub-sect  iv. ,  which  is : 
"  The  rebuilding  of  the  principal  mansion-house  on  the  settled 
land :  Provided  that  the  sum  to  be  applied  under  this  sub-section 
shall  not  exceed  one-half  of  the  annual  rental  of  the  settled  land. ' 
It  is  argued  that,  although  nothing  is  said  about  stables,  the 
stables  are  part  of  the  principal  mansion-house;  and  then  it  is 
argued  that  the  stables  being  part  of  the  principal  mansion-house, 
you  may  spend  anything  up  to  the  statutory  limit  in  rebuilding 
the  stables.  Whether  stables  can  or  cannot  be  regarded  as  part  of 
the  principal  mansion-house  is  a  question  of  fact  in  each  particu- 
lar case.  In  some  cases  I  think  they  can.  In  some  cases  I  am 
clear  they  cannot  All  stables  cannot  be  regarded  as  part 
of  the  principal  mansion-house  —  *  that  is  perfectly  obvi-  [*  261] 
ous.  On  the  other  hand,  stables  may  be  so  connected 
with  it,  not  merely  physically,  but  by  occupation,  enjoyment  and 
propinquity,  as  to  fall  within  the  expression  "  rebuilding  the 
principal  mansion-house. "  In  this  particular  case  it  may  be  that 
the  old  stables  were  so  used  for  the  purposes  of  the  mansion-house 
and  were  so  near  to  it  that  they  could  be  fairly  regarded  as  part  of 
the  principal  mansion-house. 

But  what  is  the  scope  of  sub-sect  iv.  ?  It  is  the  rebuilding  of 
the  principal  mansion-house.  Could  you  justify  the  expenditure 
of  capital  moneys  in  rebuilding  the  principal  mansion  which  is 
pulled  down  simply  because  it  is  ugly  and  rebuilt  to  suit  the 
tenant  for  life  ?  I  think  not  That  is  really  the  case  with  regard 
to  these  stables.  These  stables  are  old  stables.  They  are  very 
good  except  that  they  want  better  ventilation  and  better  draining. 
They  are  not  out  of  repair.  They  are  not  destroyed,  but  the  ten- 
ant for  life  wants  to  make  a  magnificent  house,  and  does  not  want 
to  have  ugly  stables,  and  this  necessity  for  pulling  down  these 
stables  is  a  piece  of  artistic  fancy.     I  cannot  bring  myself  to  hold 
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that  that  is  a  rebuilding  of  the  principal  mansion-house  within 
the  true  meaning  of  this  sub-section.  Even  assuming  that  if  these 
stables  had  been  burnt,  or  had  been  in  a  ruinous  condition,  capital 
moneys  might  have  been  spent  on  rebuilding  them  within  the  sub- 
sect  iv. ,  I  am  not  prepared  to  hold  that  it  would  be  right  for  us 
to  sanction  this  outlay  on  stables  with  which  there  is  no  real  fault 
to  find  except  that  they  are  old-fashioned  and  ugly. 

The  view  that  has  been  taken  by  Mr.  Justice  Chitty  is  correct 
The  point  about  the  Lands  Clauses  Act  is  important,  and  there- 
fore I  have  dealt  with  it  at  some  lengtL  The  appeal  must  be 
dismissed. 

Lopes,  L.  J.  :  — 

I  am  of  the  same  opinion.  With  regard  to  the  point  that  has 
been  made  in  respect  to  the  Lands  Clauses  Act,  the  answer  to  that 
point  is  an  ample  one,  and  it  is  this,  that  this  application  which 
we  are  now  dealing  with  is  made  under  the  Settled  Land  Acts, 
and  not  under  the  Lands  Clauses  Act  Therrfore  it  seems  to  me 
that  the  authorities  which  have  been  cited  to  us  which 
[*  262]  *have  reference  to  the  Lands  Clauses  Act  have  no  applica- 
tion in  the  present  case. 

As  I  have  said,  this  is  an  application  which  is  made  to  us  under 
the  Settled  Land  Acts,  1882  and  1890,  and  those  Acts  contain 
a  most  complete  and  exhaustive  code  of  tlie  different  things  in 
respect  of  which  capital  money  may  be  applied  for  improvements. 
That  code  is  specific.  It  is  as  particularly  and  carefully  drawn  as 
any  code  for  such  a  purpose  could  well  be.  Now  speaking  gener- 
ally of  that  code  (I  am  speaking  for  myself)  I  think  that  all  the 
improvements  authorised  under  the  code  were  intended  by  the 
Legislature  to  be  improvements  which  were  calculated  to  render 
the  settled  land  more  remunerative.  I  think  the  Legislature 
thought  the  capital  money  under  this  Act  was  to  be  employed 
only  in  improvements  calculated  to  increase  or  to  maintain  the 
income  of  the  settled  land,  and  the  more  carefully  that  code  is 
examined  the  more  clear  it  will  be  that  such  was  the  intention  of 
the  Legislature.  I  do  not  think  that  the  Legislature  intended 
that  the  capital  money  was  to  be  employed  in  respect  of  matters 
which  I  will  describe  as  mere  amenities,  matters  of  mere  luxury 
—  not,  for  instance,  in  the  indulgence  of  architectural  taste,  and 
many  of  the  things  in  this  case  really  may  be  summarised  under 
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matters  involving  architectural  taste.  If  I  am  correct  in  that 
view,  it  disposes  of  several  of  the  things  in  respect  of  which  capi- 
tal moneys  are  sought  to  be  applied  here.  It  disposes,  for  in- 
stance, of  the  chapel ;  it  disposes  of  the  towers,  it  disposes  of  the 
wings,  and  it  disposes  of  the  vestibule,  for  to  my  mind  those  are 
all  matters  of  architectural  amenity. 

However,  there  are  two  other  matters  which  cannot  be  so  easily 
brought  within  that  head.  These  are  the  agent's  house  and  the 
stables.  With  regard  to  the  agent's  house,  I  ask  myself  the  ques- 
tion. Is  that  an  improvement  which  is  authorised  in  that  code  ?  I 
look  carefully  through  the  code  contained  in  sect  25  of  the  Act  of 
1882,  and  then  to  the  supplemental  code  contained  in  the  Act  of 
1890,  sect  13,  and  I  can  find  no  words  in  either  of  those  sections 
which  would  include  the  agent's  house.  An  endeavour  is  made 
to  bring  the  agent's  house  within  sub-sect  x.  of  sect  25 
of  the  Act  of  1882,  and  I  *  feel  that  if  the  agent's  house  [*  263] 
can  be  brought  under  any  words  it  is  under  the  words 
contained  in  that  sub-section.  The  words  are,  **  Cottages  for 
labourers,  farm -servants,  and  artisans,  employed  on  the  settled 
land  or  not '  Now  an  agent  is  not  a  labourer,  nor  is  he  a  farm 
servant,  nor  is  he  an  artisan;  therefore,  he  is  clearly  excluded 
under  that  sub-section. 

But  then  we  are  met  with  In  re  Houghton  Estate,  30  Ch.  D. 
102,  which  has  been  referred  to,  a  judgment  of  Vice-Chancellor 
Bacon,  and  at  first  sight  I  was  much  impressed  by  that  case,  but 
the  case  when  carefully  examined  may  be  explained  in  the  way  in 
which  Lord  Justice  Lindley  has  explained  it,  namely,  that  it  was 
regarded  as  the  case  of  a  farmhouse.  If  that  is  correct  it  would 
then  come  imder  sub-sect  xi.  :  "  Farmhouses,  oflSces,  and  out- 
buildings, and  other  buildings  for  farm  purposes,"  and  there 
would  be  no  difiBculty  in  bringing  it  within  the  code.  But  I  am 
not  at  all  clear  myself  after  reading  the  judgment  of  the  ViCE- 
Chancellor,  whether  he  was  not,  if  I  may  respectfully  say  so, 
somewhat  confused  between  the  position  of  an  agent  and  the  posi- 
tion of  a  farm  bailiflf.  If  he  thought  the  agent's  house  in  question 
was  the  house  of  a  farm  bailiff,  then  I  think  it  might  be  brought 
within  the  term  "  farm-servants  *  contained  in  sub-sect  x. ,  but  an 
agent  to  my  mind  is  a  very  diflferent  person  from  that,  and  when 
you  look  at  the  house  which  it  is  sought  to  have  built  in  this 
case  for  the  agent,  the  description  of  the  house  itself  leads  one  to 
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the  conclusion  that  a  farm  bailiff  is  not  intended,  but  some  very 
superior  person  to  that,  because  you  find  that  the  house  is  to  con- 
tain two  sitting-rooms,  five  bed-rooms,  and  a  bath-room.  I  do  not 
think  that  you  would  supply  a  bath-room  for  a  farm  bailiff.  My 
view,  therefore,  of  that  case  is  that  either  the  learned  Vice-chan- 
cellor thought  he  was  dealing  with  that  which  was  practically  a 
farmhouse,  or  otherwise  that  the  person  for  whom  that  house  was 
intended,  was  not  so  much  in  the  character  of  an  agent  such  as  the 
person  would  be  whom  Lord  Gerard  would  appoint,  but  rather  in 
the  character  of  a  farm  bailiff.  However,  I  cannot  think  for  one 
moment  that  the  agent's  house  can  be  brought  in  any  way  within 

the  code  contained  in  either  of  these  Acts  of  Parliament 
[•  264]       *  The  stables  stand  on  entirely  different  ground.     It  is 

perfectly  clear  to  my  mind  that  the  stables  cannot  in  any 
possibility  be  brought  within  any  of  the  terms  or  the  words  con- 
tained in  sect  25  of  the  Act  of  1882.  I  do  not  think  it  is 
pretended  that  they  can.  But  then  recourse  was  had  to  the 
supplemental  code  contained  in  the  Act  of  1890,  sect  13,  and  an 
endeavour  was  made  to  bring  it  within  sub-sect  ii.  of  that  sec- 
tion :  **  Making  any  additions  to  or  alterations  in  buildings  lea- 
sonabljr  necessary  or  proper  to  enable  the  same  to  be  let. '  It  is 
clear  to  my  mind  that  that  will  not  da  There  is  the  case  of  In 
re  De  Teissier's  Settled  Estates  [1893],  1  Ch.  153,  in  which  case 
Mr.  Justice  Chitty  held  that  the  meaning  of  that  section  was  this, 
that  the  thing  in  question  must  at  the  time  be  in  contemplation  to 
be  let  The  words  he  used  are  these  ([1893]  1  Ch.  156) :  *  This  is 
not  the  kind  of  case  that  sub-section  was  intended  to  provide  for. 
It  often  happens  that  trustees  have  on  their  hands  an  old  house, 
which  they  come  and  tell  me  they  cannot  let  because  it  has  no 
billiard-room,  or  is  without  certain  conveniences,  which  all  ten- 
ants, according  to  modem  ideas,  would  insist  upon.  Additions 
and  alterations  such  as  these  I  usually  consider  proper,  and  allow 
under  this  sub-sect  ii.  ;  but  before  this  section  can  apply,  there 
must  be  an  actual  letting  in  contemplation.  In  the  present  case, 
the  tenant  for  life  proposes  to  occupy  the  house,  and  some  of  the 
proposed  rej^^ira  and  alterations  are  aln?ady  done,  and  the  money 
spent '  All  those  latter  words  in  that  sentence  apply  to  the  case 
here.  In  this  case  the  tenant  for  life  intends  to  occupy  the  house 
and  stables  himself,  and  here  too,  as  I  understand,  a  very  laige 
prop-^rtion  of  these  alterations  have  been  already  made,  and  the 
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money  expended  upon  them.  Therefore,  according  to  my  view, 
the  stables  cannot  be  brought  within  sub-sect  ii.  of  sect  13  of 
the  Act  of  1890. 

But  then  Mr.  Byrne  says,  he  brings  it  in  under  sub-sect  iv.  of 
sect  13  of  the  Act  of  1890.  The  words  are  these :  "  The  rebuild- 
ing of  the  principal  mansion-house  on  the  settled  land. "  Several 
points  arise  imder  those  words  which  it  is  not  necessary  to  de- 
cide in  this  case.  It  may  be,  and  probably  would  be,  that 
stables  in  certain  cases  would  be  held  to  be  part  of  the 
*  principal  mansion-house  when  they  are  near  the  house,  [*  265] 
and  practically  amount  to  a  necessary  adjunct  to  the 
house.  On  the  other  hand,  there  may  be  hunting  stables  at  some 
distance  off,  which  I  think  would  not  be  held  to  be  part  of  the 
principal  mansion-house ;  and  I  am  inclined  to  concur  in  what  has 
already  been  said  in  that  respect,  that,  as  to  whether  the  stables 
are  part  or  not  part  of  the  principal  mansion-house  must  in  each 
case  depend  on  the  particular  circumstances.  But  the  words  on 
which  I  rely  are  these :  "  The  rebuilding  of  the  principal  mansion- 
house  on  the  settled  land. "  I  ask  myself  the  question :  "  Is  this 
a  rebuilding  ? "  and  I  say,  distinctly,  "  It  is  not "  What  was  the 
state  of  things  before  Lord  Gerard  pulled  down  these  stables,  as 
no  doubt  he  was  entitled  to  do  being  a  tenant  for  life  without 
impeachment  of  waste  ?  It  is  not  suggested  that  they  were  not  in 
excellent  repair.  It  is  said  that  they  were  old,  that  they  were 
primitive;  that  they  were  unsuitable,  and  may  be  more  or  less 
uncomfortable.  It  is  also  alleged  that  they  were  not  so  well 
drained  as  they  should  be,  and  not  so  well  ventilated  as  they 
should  be ;  but  the  structure,  as  I  understand,  was  good  and  sub- 
stantial. But,  even  assuming  that  in  this  case  they  may  be  held 
to  be  part  of  the  principal  mansion-house,  I  cannot  for  one  moment 
think  that  the  Legislature  ever  intended,  simply  and  solely  because 
old  stables  that  were  in  good  and  substantial  repair  did  not  alto- 
gether suit  the  requirements  and  fancies  of  any  particular  tenant 
for  life  —  that  on  that  account  a  pulling  down  and  rebuilding  was 
to  be  authorised  by  this  Act  Therefore,  I  come  to  the  conclu- 
sion that,  neither  this  agent's  house  nor  the  stables  are  matters  in 
respect  of  which  those  provisions  of  those  Acts  to  which  I  have 
referred  ought  to  be  applied. 

There  is  only  one  other  observation  that  I  desire  to  make,  and 
it  was  made  by  Mr.  Justice  Chitty,  that  is,  with  regard  to  sect. 
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53  of  the  Act  of  1882.  The  section  is  familiar;  but  I  had  better 
just  call  attention  to  the  terms  of  it,  because  I  think  it  is  not 
immaterial :  "^  A  tenant  for  life  shall,  in  exercising  any  power 
under  this  Act,  have  regard  to  the  interests  of  all  parties  entitled 
under  the  settlement,  and  shall,  in  relation  to  the  exercise  thereof 
by  him,  be  deemed  to  be  in  the  position  and  to  have  the  duties 

and  liabilities  of  a  trustee  for  those  parties. '  Now,  as  I 
[*  266]  understand  *  the  authorities,  the  interpretation  to  be  put 

on  that  section  is  this,  that  while  it  does  not  impose  upon 
the  tenant  for  life  the  rights  of  a  trustee,  it  does,  more  or  lesR, 
impose  upon  him  the  responsibilities  of  a  trustee.  If  that  is  so, 
what  I  ask  myself  is,  if  the  capital  money  which  is  sought  in  this 
case  to  be  applied  for  the  purposes  which  have  been  brought  to  our 
notice  were  so  applied,  whether  or  not  it  might  not  be  justly  said 
that  it  would  be  a  breach  of  trust  on  the  part  of  the  trustee  if  he 
so  applied  trust-money. 

On  the  whole,  I  am  clearly  of  opinion  that  the  judgment  of  Mr. 
Justice  Chitty  was  right 

A.  L.  Smith,  L.  J.  :  — 

In  this  case,  Lord  Gerard  has,  within  a  recent  period,  purchased 
Eastwell  Park,  for  which  he  gave  £198,000,  borrowing  the  prin- 
cipal part  of  the  money  upon  mortgage.  He  found  a  house,  which, 
although  old,  was  a  house  which  the  Duke  and  Duchess  of  Edin- 
burgh and  their  family  had  recently  taken  on  lease,  and  resided  in 
for  some  five  or  six  years.  It  is  not  suggested  that  since  the  Duke 
left  the  house  has  been  burnt,  or  that  it  has  suffered  any  great 
dilapidations;  but  Lord  Gerard  having  bought  this  house,  for  his 
own  whim  and  fancy,  thought  fit  to  improve  and  modernise  it, 
and  commenced  by  laying  out  for  that  purpose  upon  it  upwards  of 
£30,000.  He  now  comes  to  this  Court  to  be  allowed  to  apply 
capital  moneys  which  are  in  settlement,  to  carry  on  these  opera- 
tions to  the  amount  of  some  £18,000  more,  and  the  question  is 
whether,  for  these  purpose?  and  in  these  circumstances,  this  Court 
should  allow  what  he  asks. 

In  the  first  place  I  wish  to  stale  that  my  own  opinion  is  that  it  is 
not  the  right  way  to  construe  an  Act  of  Parliament  passed  in  1882 
for  a  specific  purpose,  and  which  constitutes  a  code  by  itself,  to  go 
back  to  an  Act  which  was  passed  forty  years  before  for  another 
purpose  altogether,  such  as  the  Lands  Clauses  Consolidation  Act 
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By  sub-sects,  vii.  and  viii.  of  sect  21  of  the  Act  of  1882, 
investments  may  be  made  of  capital  moneys  in  the  purchase  of 
land  and  in  the  purchase  of  mines  and  minerals;  but  this,  in  my 
opinion,  particularly  when  the  subsequent  legislation  is 
taken* into  consideration,  does  not  authorise  the  invest-  [*267] 
ment  of  such  moneys  in  building  houses,  unless  they 
belong  to  the  two  classes  of  houses  mentioned  in  sect  2^  of  the 
Act  of  1882,  or  in  sect  13  of  the  Act  of  1890.  Sect  25,  as  it 
seems  to  me,  deals  with  the  improvement  and  protection  of  the 
estate. 

I  next  come  to  sub-sects,  x.  and  xi.,  and  the  case  in  which 
Vice-Chancellor  Bacon  decided  that  within  this  sect  25  is  to  be 
found  an  authority  to  build  an  agent's  house  with  capital  moneys. 
On  whatever  ground  it  was  that  the  learned  Vice-Chancellor 
decided  that  case,  I  cannot  myself  see  that  an  agent's  house  comes 
within  this  section.  What  sub-sect  x.  deals  with  is  "  Cottages 
for  labourers,  farm-servants,  and  artisans,  employed  on  the  settled 
land  or  not"  That  is  not  an  agent's  house.  The  cottages  are 
limited  to  the  purposes  for  which  they  are  to  be  built  Then  sub- 
sect  xi.  is,  "  Farmhouses,  offices,  and  outbuildings,  and  other 
buildings  for  farm  purposes '  —  that  is,  not  an  agent's  house. 
There  is  no  other  sub-section  in  this  sect  25  which  deals  at  all 
with  the  building  of  either  cottages  or  farmhouses  or  houses;  I 
think  that  the  agent's  house  does  not  come  within  it 

I  pass  on  to  the  next  Act  —  the  Act  of  1890.  It  is  said  that 
sub-sect  ii.  of  sect  13  would  apply  to  the  agent's  house.  What 
does  sub-sect  ii.  say  ?  It  is  only  "  Making  any  additions  to  or 
alterations  in  buildings  reasonably  necessary  or  proper  to  enable 
the  same  to  be  let*  In  my  judgment,  unless  there  is  a  present 
intention  for  a  letting  which  does  not 'exist  in  this  case,  sub-sect 
ii.  does  not  apply. 

I  now  come  to  the  rebuilding  of  the  stables  and  to  sub-sect  iv. 
of  sect  13,  which  is :  "  The  rebuilding  of  the  principal  mansion- 
house  on  the  settled  land.  *  I  think  that  that  may  be  read,  "  The 
rebuilding  of  the  principal  mansion-house  or  part  of  the  principal 
mansion-house  on  the  estate;"  by  that  I  mean,  assuming  a  wing 
was  burnt  down  or  assuming  a  part  was  blown  down  by  storm  or 
tempest,  I  should  think  it  would  be  a  wrong  construction  to  put 
on  this  sub-section  that,  unless  it  was  all  blown  down  or  all  burnt, 
you  could  not  apply  capital  money  to  the  parts  which  were.     I 
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think  you  may  read  it  thus,  "  The  rebuilding  of  the  principal 
mansion-house  or  part  of  the  principal   mansion-house  on  the 

settled  land." 
[*  268]  *  Then  are  these  stables  part  of  the  principal  mansion- 
house?  for  that  is  the  only  way  in  which  the  stables 
claim  can  be  dragged  in.  There  may  be  stables  which  are  part  of 
the  principal  mansion-house,  and  there  may  be  stables  which  are 
clearly  not  part  of  the  principal  mansion-house,  and  I  will  take 
it  in  this  case  that  these  stables  which  are  in  propinquity  to  the 
principal  mansion-house  may  be  taken  as  part  of  the  principal 
mansion-house.  But,  in  the  circumstances  of  this  case,  is  there 
any  necessity  for  rebuilding  the  stables,  as  there  must  be  for  re- 
building of  the  principal  mansion-house,  or  part  of  it,  to  get  it 
within  sub-sect.  iv.  ?  In  my  judgment  of  the  facts  there  is  not 
The  stables  are  not  burnt,  they  are  not  in  decay,  they  are  of  ade- 
quate size,  and  all  that  is  wanted  to  be  done  is  to  modernise  and 
embellish  them  in  the  same  way  as  the  mansion.  The  stables 
have  only  become  antiquated  because  the  house  is  to  be  made  up 
to  date.  It  is  not  argued  that  what  Lord  Qerard  is  doing  to  the 
mansion-house  would  come  within  the  section,  and,  in  my  opin- 
ion, what  he  is  doing  to  the  stables  does  not  come  within  it 

I  wish  to  make  one  more  remark  on  sub-sect  iv.  The  words 
are,  **  The  rebuilding  of  the  principal  mansion-house  on  the  settled 
land :  Provided  that  the  sum  to  be  applied  under  this  sub-section 
shall  not  exceed  one-half  of  the  annual  rental  of  the  settled  land. ' 
I  think  (I  am  only  speaking  for  myself)  that  the  settled  land  there 
is  not  confined  to  the  Eastwell  estate,  but  it  is  all  the  settled  land 
which  is  in  the  settlement  upon  the  same  trusts.  I  agree  that  in 
this  case  you  would  have  to  add  together  the  value  of  the  Lanca- 
shire estate  and  the  Eastwell  estate  to  get  at  the  annual  rental  of 
the  settled  land.     I  think  the  appeal  should  be  dismissed. 

Ijndley,  L.  J.  :  — 

I  do  not  at  all  differ  from  the  last  observation  of  my  learned 
Brother.     I  think  it  is  right 

Lopes,  L.  J. :  — 

I  also  say  that  I  do  not  differ  —  I  said  nothing  about  it  because 
I  did  not  think  it  was  necessary  for  this  case. 
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ENGLISH  NOTES. 

A  similar  decision  was  given  by  the  Court  of  Appeal  in  In  re  Mon* 
taguey  Derbishire  v.  Montague  (C.  A.),  1897,  2  Ch.  8,  66  L.  J.  Ch.  641, 
where  the  question  was  whether  money  should  be  raised  out  of  the 
settled  estate,  and  applied  in  pulling  down  and  rebuilding  houses  on 
the  estate.  The  trustees  had  applied  for  the  opinion  of  the  Court  on 
the  question  whether  it  would  be  for  the  benefit  of  the  infants  and  any 
unborn  children,  that  this  should  be  done,  and  Kekewich,  J.,  having 
decided  to  the  contrary,  the  tenant  for  life  appealed.  The  Court  of 
Appeal  decided  that  there  was  no  jurisdiction  in  the  Court  to  make  an 
order  to  meet  the  case,  although  they  considered  that,  in  the  circum- 
stances which  were  brought  before  the  Court,  it  would  be  a  judicious 
thing  to  do.  They  observed  that  in  the  case  (cited  in  argument)  of 
Frith  V.  Cameron  (1871),  L.  R.  12  Eq.  169,  the  expenditure  was 
authorised  owing  to  the  foundation  having  given  way,  and  the  case,  in 
effect,  was  one  of  salvage.  The  observations  of  Kay,  J.,  in  In  re 
Jackson  (1882),  21  Ch.  D.  786,  789,  in  dealing  with  a  case  of  repairs, 
was  cited;  where  he  said:  '*  I  think  that  this  jurisdiction  should  be 
jealously  exercised,  and  only  in  cases  which  amount  to  actual 
salvage." 


No.  4  —In  RE  MARQUIS  OF  AILE^BURY'S  SETTLED 

ESTATES. 

BRUCE  V.  MARQUIS  OF  AILESBURY. 
(c.  A.  1891 ;  H.  L.  1892.) 

RULE. 

In  the  exercise  of  its  discretion  under  the  Settled  Land 
Acts,  the  Court  will  consider  the  well-being  not  only  of  the 
persons  interested  under  the  settlement,  but  of  the  land  and 
the  persons  living  on  it ;  and  where  a  tenant  for  life  is  so 
impoverished  by  having  charged  his  life  interest  that  he 
cannot  reside  on  the  estate,  the  Court  will  exercise  its  dis- 
cretion under  sect.  10  of  the  Settled  Land  Act,  1890,  by 
sanctioning  a  sale  of  the  estate  including  the  mansion- 
house  and  pleasure  grounds,  for  a  good  price  to  a  wealthy 
purchaser. 
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In  re  Marquis  of  Ailesbnry's  Settled  Estates. 
Bruce  t.  Marquis  of  Ailesbnry. 

1892,  1  Ch.  506-548;   1892  A.  C  356-366  (s.  c.  61  L.  J.  Ch.  116,  62  L.  J.  Ch.  95;  65 
L.  T.  830,  67  L.  T.  490). 

[506]  Settled  Estate.  —  Mansion-house.  —  Sale.  —  Tetiant  for  Life.  —  Bank- 
ruptcy. —  Mortgagee  in  Possession.  —  Consent  of  Court.  —  "  Trustee.^* 

—  Remaindermen.  —  Tenants  on  Estate.  —  Discretion  of  Court  to  allow  Sale. 

—  Settled  Land  Act,  1882,  ss.  3,  15,  50,  51,  53.  —  Settled  Land  Act,  1890, 
s.  10.  —  Practice.  —  AppeaL  —  Hearing  Respondent  Trustee  in  Support  of 
Appeal. 

Upon  a  petition  by  a  tenant  for  life  of  a  settled  estate,  under  sect.  10  of  the 
Settled  Land  Act,  1890,  for  the  sanction  of  the  Court  to  a  proposed  sale  of 
the  mansion-house,  the  Court  may,  iu  a  proper  case,  take  a  wider  view  than  in 
the  case  of  a  proposed  sale  of  heirlooms,  such  as  in  In  re  Earl  of  Radnor's 
Will  Trusts,  45  Ch.  D.  402. 

Sect.  53  of  the  Settled  Land  Act,  1882,  does  not  impose  a  condition  affect- 
ing the  title  to  the  estate  sold  by  the  tenant  for  life,  or  his  right  to  exercise 
his  power  of  sale.  The  section  constitutes  a  direction  to  the  tenant  for  life  as 
to  his  duty  as  trustee  in  the  exercise  of  his  powers;  and  the  non-observance  of 
that  direction  by  disregarding  the  interests  of  the  parties  entitled  under  the 
settlement,  and  so  causing  pecuniary  loss,  will  expose  him  to  all  the  liabilities 
of  a  trustee.  One  of  his  duties  in  exercising  his  powers  under  the  Act 
[*507]  is,  not  only  to  safeguard  the  interests  of  *  the  remaindermen,  but  also 
to  consider,  in  his  double  capacity  of  landowner  and  trustee,  the  general 
interest  of  the  estate  itself,  including  the  interests  of  the  tenants  on  the  estate. 

The  Settled  Land  Acts  do  not  in  any  way  fetter  the  Court  in  its  discretion- 
ary power  of  sanctioning  or  refusing  an  application  by  a  tenant  for  life,  under 
sect.  10  of  the  Settled  Land  Act,  1890,*  for  its  consent  to  a  proposed  sale  of  the 
mansion-house;  and  the  Court  will  not  fetter  itself  by  laying  down  any  rules 
for  the  exercise  of  its  discretion  upon  such  an  application.  The  object  of  the 
Acts  is  to  enable  a  settled  estate  to  be  set  free  from  embarrassment  f  and  the 
Court  will,  upon  such  an  application,  consider  not  only  the  wishes  and  inter- 
ests of  the  tenant  for  life  and  remaindermen,  but  all  the  circumstances  of  the 
case,  including  the  interests  of  the  tenants  on  the  estate. 

An  old  family  mansion-house  and  estate  became  vested,  under  a  settlement, 
in  a  tenant  for  life,  a  young  man  against  whom  bankruptcy  proceedings  were 
pending,  and  who  had  mortgaged  his  life  estate  to  a  money-lender  who  had 
commenced  a  foreclosure  action  and  taken  possession  by  a  receiver.  The 
tenant  for  life,  who  was  unable,  owing  to  his  impoverished  condition  occa- 
sioned by  his  extravagant  habits,  to  reside  on  the  estate,  entered  into  a  con- 
tract, under  the  Settled  Land  Acts,  for  the  sale  of  the  entire  estate,  including 
the  mansion-house,  to  a  purchaser,  and  applied,  under  sect.  10  of  the  Settled 
Land  Act,  1890,  for  the  sanction  of  the  Court  to  the  sale  of  the  mansion-house 
and  demesne  lands.    It  was  proved  that  the  contract  was  a  peculiarly  advan- 
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tageoas  one  in  point  of  price,  and  that  the  same  price  could  not  be  obtained 
by  selling  the  mansion-house  and  demesne  lands,  and  the  rest  of  the  estate, 
separately  ;  but  the  application  was  opposed  by  all  the  existing  remaindermen 
(uncles  of  the  tenant  for  life,  and  the  male  issue  of  some  of  them),  who  desired 
that  the  mansion-house  and  demesne  lauds  should  be  preserved  in  the  family :  — 
HeUl,  by  the  Court  of  Appeal  and  by  the  House  of  Lords,  reversing  the 
decision  of  Stirling,  J.,  that  the  Court,  in  the  exercise  of  its  discretion  under 
the  Settled  Land  Acts,  must  have  regard,  not  merely  to  the  wishes  of  the  re- 
maindermen, but  to  all  the  circumstances  of  the  case ;  and  that  those  circum- 
stances—  including  the  derelict  condition  of  the  estate,  the  fact  of  its  being  in 
the  possession  of  a  mortgagee,  and  the  consequent  prejudice  to  the  interests  of 
the  tenants  on  the  estate  —  outweighed  the  wishes  of  the  remaindermen,  and 
that,  therefore,  the  sale  of  the  mansion-house  and  demesne  lands  ought  to  be 
sanctioned. 


Appeal  from  order  of  Mr.  Justice  Stirling. 

This  was  a  petition  intituled  in  the  matter  of  the  Settled  Land 
Acts,  1882  to  1890,  by  George  William  Thomas  Bradenell  Bruce, 
Marquis  of  Ailesbury,  the  tenant  for  life  of  the  Savernake 
*  estate  in  the  counties  of  Wilts  and  Berks,  asking  that  [*  508] 
the  sanction  of  the  Court  might  be  given  to  a  proposed 
sale  by  him  to  Lord  Iveagh  of  a  part  of  that  estate,  such  part  con- 
sisting of  Savernake  House,  the  principal  mansion-house  on  the 
estate,  with  the  pleasure  grounds,  park,  and  lands  usually  occu- 
pied therewith,  in  accordance  with  an  agreement  embodied  in  two 
contracts,  dated  the  23rd  of  June,  1891,  between  the  petitioner 
and  Lord  Iveagh  for  the  sale  of  the  entire  estata  The  estate  com- 
prised altogether  about  40,000  aci:ps,  of  which  the  greater  part  was 
arable  and  down  land,  with  some  pasture.  There  were  ninety -five 
separate  farms  on  it,  containing  altogether  about  30,000  acres. 
There  were,  besides,  one  thousand  cottages  on  the  estate,  also 
house  property  in  the  town  of  Marlborough,  though  the  property 
ia  the  town  was  of  comparatively  small  value,  yielding  an  income 
of  about  £750  a  year.  The  park  and  pleasure  grounds,  enjoyed 
with  the  mansion-house,  consisted  of  about  7743  acres,  and  in- 
cluded the  famous  Savernake  forest,  described  by  the  petitioner's 
witnesses  as  "  of  unique  character  and  position,  which  probably 
had  not  its  equal  anywhere,  and  possessed  of  great  beauty  and 
amenities  which  were  well  known." 

Savernake  House  was  stated  to  have  constituted  the  principal 
residence  of  the  Ailesbury  family  since  1675,  when  it  and  also  the 
park  and  forest  were  acquired  by  the  marriage  of  the  then  Earl 
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with  Lady  Elizabeth  Seymour,  the  sole  heiress  of  her  brother 
William,  the  third  Duke  of  Somerset,  who  had  inherited  the 
estate  from  the  first  Duke  of  Somerset,  the  protector. 

The  petitioner  had  entered  into  the  agreement  with  Lord  Iveagh 
in  pursuance  of  the  powers  conferred  by  the  Settled  Land  Acts, 
1882  to  1890,  and  it  was  expressed  to  be  conditional  upon  an  order 
of  the  Court  being  obtained  authorising  the  sale  of  the  mansion- 
house  and  the  pleasure  grounds,  park,  and  lands  usually  occupied 
therewith,  in  pursuance  of  sect  10  of  the  Settled  Land  Act,  1890, 
which  enacts  that  "  the  principal  mansion-house  on  any  settled 
land  .  .  .  shall  not  be  sold  ...  by  the  tenant  for  life  without 
the  consent  of  the  trustees  of  the  settlement  or  an  order  of  the 
Court '  The  remainder  of  the  estate  comprised  in  the  agreement 
the  petitioner  was  enabled  to  sell  as  tenant  for  life  without  the 
consent  of  the  Court,  the  section  referred  to  constituting 
[•  509]  an  *  exception  to  the  general  power  of  sale  given  by  the 
Acts  to  a  tenant  for  life.  The  price  agreed  to  be  paid 
by  Lord  Iveagh  for  the  entire  estate  was  £750,000,  of  which 
£250,000  was  to  be  paid  on  completion,  the  balance  of  £500,000 
remaining  on  mortgage  for  five  years  at  4  per  cent 

The  petitioner  attained  twenty-one  on  the  8th  of  June,  1884 
On  the  6th  of  May  previously,  he  married  the  present  Marchioness, 
but  at  present  there  had  been  no  issue  .of  the  marriage.  At  the 
time  he  attained  twenty-one,  his  grandfather,  Ernest,  Marquis  of 
Ailesbury,  was  tenant  for  life  of  the  Savernake  estate,  and  also  of 
certain  family  estates  in  Yorkshire,  of  which  Jervaulx  Abbey  was 
the  principal  mansion,  and  the  petitioner  was  tenant  in  tail  in 
remainder  expectant  on  the  death  of  his  grandfather  of  both  the 
Savernake  and  the  Yorkshire  estatea  By  deed,  dated  the  23rd  of 
July,  1884,  the  petitioner  converted  his  estate  tail  in  both  prop- 
erties into  a  base  fee,  and  this,  previously  to  July,  1885,  he 
encumbered  to  the  extent  of  £112,000. 

By  an  indenture  dated  the  16th  of  July,  1885,  and  made  be- 
tween the  said  Ernest,  Marquis  of  Ailesbury,  of  the  first  part,  the 
petitioner,  then  Viscount  Savernake,  of  the  second  part,  and  Lord 
Frederick  Bruce  and  Hugh  Mewburn-Walker  of  the  third  part,  the 
Savernake  estate  was  resettled.  By  that  deed  the  estate  was  lim- 
ited to  Ernest,  Marquis  of  Ailesbury,  for  life.  From  and  after  his 
decease,  the  limitations,  as  now  subsisting,  were  to  the  use  of  the 
petitioner  during  his  life,  without  impeachment  of  waste,  with 
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remainder  to  the  use  of  his  first  and  other  sons  successively  in 
tail  male,  with  remainder  to  the  use  of  his  uncle,  Lord  Henry 
Bruce,  for  his  life  without  impeachment  of  waste,  with  remainder 
to  the  use  of  George,  the  eldest  son  of  the  said  Lord  Henry  Bruce, 
for  his  life  without  impeachment  of  waste,  with  remainder  to  the 
use  of  the  first  and  other  sons  of  that  eldest  son  successively  in 
tail  male,  with  remainder  to  the  use  of  the  second  and  other  sons 
of  the  said  Lord  Henry  Bruce  successively  in  tail  male,  with 
remainder  to  the  use  of  the  petitioner's  uncle.  Lord  Bohert  Bruce, 
for  his  life  without  impeachment  of  waste,  with  similar  remain- 
ders over  in  strict  settlement  in  favour  of  his  male  issue,  with 
remainders  over  in  strict  settlement  in  favour  of  the  said 
Lord  Frederick  Bruce  and  Lord  Charles  Bruce,  *  two  other  [*  510] 
uncles  of  the  petitioner,  and  their  male  issue,  with  an 
ultimate  remainder  to  the  use  of  the  petitioner  in  fee  simple. 
And  the  said  Lord  Frederick  Bruce  and  Hugh  Mewbum-Walker 
were  thereby  declared  to  be  the  trustees  of  the  settlement  for  all 
the  purposes  of  the  Settled  Land  Act,  1882. 

Simultaneously  with  that  resettlement  an  arrangement  was 
made  for  the  sale  of  the  Yorkshire  estates,  with  the  view,  it  was 
said,  of  securing  the  continuance  in  the  Ailesbury  family  of  the 
Savemake  estate  by  paying  off  a  portion  at  least  of  the  encum- 
brances upon  it.  Ernest,  Marquis  of  Ailesbury,  died  on  the  18th 
of  October,  1886,  whereupon  the  petitioner  assumed  the  title  of 
Marquis  of  Ailesbury  and  became  tenant  for  life  in  possession  of 
the  Savemake  estate  (subject  to  the  then  existing  encumbrances 
thereon),  and  shortly  afterwards  the  Yorkshire  estates  were  sold 
in  pursuance  of  the  arrangement  already  mentioned,  the  proceeds 
being  applied  in  payment  of  several  of  the  encumbrances  on  the 
Savemake  estate,  and  also  in  payment  of  large  sums  to  the  peti- 
tioner and  his  mortgagees  and  other  creditors. 

The  position  of  the  Savemake  estate,  as  regarded  the  income 
and  the  charges  upon  income  and  corpus,  at  the  time  the  petitioner 
became  tenant  for  life  in  possession,  and  after  the  discharge  of 
various  encumbrances  by  the  sale  of  the  Yorkshire  estates,  was  as 
follows.  The  net  annual  rental,  after  payment  of  outgoings  in 
respect  of  rates,  taxes,  tithes,  insurance,  repairs,  and  general  estate 
charges,  was  about  £11,600,  but  by  jointures  to  the  total  amount 
of  £8500,  and  by  the  interest  at  4  per  cent  on  two  mortgages  on 
the  carpus,  both  dated  in  1863,  of  £30,000,  and  £25,000  (the  total 
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annual  sum  for  interest  amounting  to  £2200),  the  net  rental  be- 
came reduced  to  £900  a  year,  with  the  prospect  of  still  further 
diminution  through  a  probable  fall  in  rents  owing  to  the  prevail- 
ing agricultural  depression.  Under  these  circumstances  it  was 
obvious  that  the  position  of  the  owner  of  this  estate  —  an  estate 
which  was  referred  to  in  the  evidence  as  **  the  biggest  white  ele- 
phant ever  known  '  —  could  only  be  maintained,  if  at  all,  by  the 
exercise  of  the  utmost  care  and  self-denial.  The  petitioner,  how- 
ever, was  a  young  man  of  extravagant  habits,  and  soon 
[*  511]  after  coming  into  possession,  he  *  mortgaged  his  life  estate 
to  one  Samuel  Lewis,  a  money  lender,  for  £221,000,  and 
interest  at  5  per  cent  per  annum.  Lewis  had  commenced  an  action 
for  foreclosure,  and  had  obtained  the  appointment  of  a  receiver 
who  was  now  in  receipt  of  the  rents  and  profits  of  the  estate. 
Lewis  was  still  continuing  to  make  advances  to  the  petitioner, 
who  it  appeared  was  mainly  dependent  on  these  advances  for  his 
daily  maintenance.  He  had  incurred  debts  to  various  persons  to 
,a  very  large  amount  besides,  and  a  receiving  order  in  bankruptcy 
had  been  made  against  him,  the  proceedings  under  it  being  only 
suspended  to  await  the  result  of  the  present  application.  During 
those  proceedings  a  meeting  of  the  creditors  was  held,  at  which 
Lewis  was  present,  and  a  scheme  was  then  proposed  for  raising 
a  loan  upon  the  security  of  the  petitioner's  life  interest  in  the 
Savemake  estate,  or  in  the  proceeds  thereof,  and  on  policies  on  his 
life,  so  as  to  enable  him  to  pay  off  Lewis  and  his  other  creditors 
in  full.     The  meeting  was  adjourned  for  the  reason  above  stated. 

The  advantages  of  the  proposed  sale  as  regarded  the  pecuniary 
position  of  the  petitioner  himself  were  said  to  be  as  follows.  The 
present  net  income  of  the  estate  was,  as  already  stated,  £900  a 
year  only,  liable  to  still  further  diminution  ;  but  this  was  wholly 
insufficient  to  meet  the  charges  on  the  petitioner's  life  estate, 
which  charges  would  more  than  exhaust  all  the  net  income  for  the 
whole  of  the  petitioner's  life,  even  after  the  jointures  had  fallen 
in,  and  so  leave  him  penniless.  If,  however,  the  sale  were  car- 
ried out,  the  investment  of  the  purchase-money  of  £750,000  would 
produce  a  net  income  (after  keeping  down  the  interest  on  the  exist- 
ing, mortgages  and  the  jointures)  of  £17,000,  instead  of  £900  a 
year.  This  would  suflBce  to  pay  interest  and  premiums  on  the 
loan  proposed  to  be  raised  for  paying  off  Lewis  and  the  other 
creditors,  and  leave  an  ultimate  clear  surplus  for  the  petitioner 
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himself,  which  was  calculated  at  £550  a  year  at  once,  gradually 
increasing  to  a  very  substantial  amount  as  the  existing  jointures 
should  fall  in. 

Lord  Henry  Bruce,  Lord  Robert  Bruce,  Lord  Frederick  Bruce, 
Lord  Charles  Bruce,  and  all  the  other  remaindermen  at  present  in 
existence,  were  respondents  to.  the  petition,  and  opposed  it,  their 
desire  being,  as  they  said,  to  preserve  Savemake  House, 
*  park  and  forest  in  the  family.  Mr.  Mewbum-Walker,  [*  512} 
co-trustee  of  the  settlement  with  Lord  Frederick  Bruce, 
was  also  a  respondent,  but  was  in  favour  of  the  sale. 

The  question  was  whether,  having  regard  to  all  the  circum- 
stances of  the  case,  the  sale  sought  to  be  sanctioned  by  the  Court 
was  one  which  the  Court  ought  to  sanction  under  sect  10  of  the 
Settled  Land  Act,  1890.  .  .  . 

Evidence  having  been  given  by  affidavit  Mr.  Justice  Stikling, 
after  hearing  parties,    dismissed  the    petition;    being  of 
opinion  that  the  proposed  sale,  however  desirable  it  might  [524] 
be  for  the  creditors  of  the  petitioner,  was  not  one  in  which 
due  regard  had  been  paid  to  the  interests  of  all  the  parties  entitled 
under  the  settlement. 

In  the  Court  of  Appeal,  after  hearing  parties,  the  following 
judgments  were  pronounced:  — 

LiNDLBY,  L.  J.  : —  [534] 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  Stir- 
ling, refusing  to  make  any  order  upon  a  petition  presented  by  the 
tenant  for  life  of  the  Savemake  estate,  in  Wiltshire  and  Berk- 
shire, and  which  petition  asks,  in  substance,  for  the  consent  of 
the  Court  to  a  sale  of  the  mansion-house  and  lands  occu- 
pied with  it,  *  as  part  of  a  larger  sale,  being  the  sale  of  [♦  535] 
the  entire  Savemake  estate. 

The  estate  in  question  is  settled  upon  the  present  Marquis  of 
Ailesbury  for  life,  with  remainder  to  his  male  issue,  of  whom 
there  are  at  present  none,  with  remainder  to  an  uncle.  Lord  Henry 
Bruce,  who  is  the  first  tenant  for  life  after  the  present  tenant  for 
life,  the  petitioner.  Then  there  are  the  usual  limitations  to  the 
first  and  other  sons  of  Lord  Henry  Brace,  with  remainder  to  an- 
other uncle.  Lord  Robert  Brace,  for  life,  with  similar  limitations 
to  his  male  issue.  There  are  other  limitations  over,  which  I  do 
not  think  it  necessary  to  allude  to  at  length,  and  the  ultimate 
VOL.  xxrv.  —  7 
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reversion  is  in  the  present  Marquis  in  fee.  The  present  Marquis 
is  a  gentleman  of  about  twenty-eight  years  of  age.  He  has  man- 
aged, since  he  came  of  age,  to  get  through  a  great  deal  of  money, 
and  I  do  not  think  he  can  be  more  compendiously  described  than 
as  a  spendthrift,  who  has  ruined  himself  by  his  own  extravagance 
and  folly,  who  has  brought  disgrace  upon  the  family  name,  and 
who  has  exposed  the  family  estate  to  destruction  for  the  rest  of 
his  life.  He  is  not  a  person,  therefore,  with  whom  the  Court  is 
disposed  to  sympathise;  but,  on  the  other  hand,  the  Court  must 
not  be  deterred,  through  want  of  sympathy  with  him,  from  dis- 
charging the  duties  cast  upon  it  by  the  statute. 

The  statute  to  which  I  refer  is  the  Settled  Land  Act,  1882 ;  and 
that  statute,  among  other  things,  gives  tenants  for  life  power  to 
sell  settled  estates,  however  long  they  may  have  been  in  families. 
There  are  clauses  in  it  —  I  refer  specially  to  sects.  50  and  51  — 
which  prevent  the  tenant  for  life  from  doing  anything  to  incapaci- 
tate himself  from  exercising  those  powers.  He  is  not  deprived  of 
them  by  becoming  a  bankrupt ;  he  cannot  release  them ;  he  can  do 
nothing  to  destroy  them,  either  by  agreement  or  otherwise.  Those 
sections  are  important  to  bear  in  mind  with  reference  to  the  posi- 
tion of  the  present  tenant  for  life.  His  power  of  sale  under  sect  3 
is  controlled  by  sect  53,  upon  which  a  great  deal  of  this  case 
turns.  Sect  53  runs  thus :  **  A  tenant  for  life  shall,  in  exercising 
any  power  under  this  Act,  have  regard  to  the  interests  of  all  par- 
ties entitled  under  the  settlement,  and  shall,  in  relation 
[*  536]  to  the  exercise  thereof  by  him,  be  deemed  *  to  be  in  the 
position  and  to  have  the  duties  and  liabilities  of  a  trustee 
for  those  parties."  That  section  has  been  the  subject  of  much 
comment,  and  there  are  a  number  of  decisions  upon  it  For  the 
present  purpose,  I  think  it  is  sufficient  for  me  to  say  that,  in  my 
opinion,  the  exercise  or  the  discharge  of  the  duty  imposed  by  the 
section  on  the  tenant  for  life  does  not  affect  the  titla  It  is  not 
-a  condition;  it  is  a  direction,  the  non-observance  of  which  will 
expose  the  trustee  to  liabilities  if  he  disregards  the  interests  of 
the  parties  entitled  under  the  settlement;  and  if  there  is  any 
pecuniary  loss  by  reason  of  that  disregard  of  the  section,  that 
renders  the  tenant  for  life  liable  as  if  he  were  a  trustee.  The 
expression  "  have  regard  to  the  interests  "  means,  I  think,  that  he 
is  to  consider  all  the  interests  in  the  widest  sense  —  not  merely 
pecuniary  interests,  but  wishes  and  sentimental  feelings,  and  so 
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on.  But,  after  all,  the  tenant  for  life  is  the  master  of  the  situa- 
tion, and  he  can  override  those  interests;  but  if,  by  overriding 
those  interests,  or  otherwise,  he  improperly  sacrifices  the  pecuni- 
ary interests  of  those  for  whom  he  is  trustee,  he  can  be  made 
pecuniarily  liabla  It  appears  to  me,  therefore,  in  this  case  that 
it  cannot  be  said  that,  because  this  gentleman  is  bankrupt,  or 
because  he  has  parted  with  all  his  interest,  and  because,  therefore, 
he  has  no  further  interest  in  this  estate,  it  must  be  inferred  that 
he  is  unable  to  sell ;  or  that  he  has  not  had  regard  to  the  interests 
of  the  remaindermen  as  required  by  this  section,  whatever  con- 
struction is  placed  upon  the  word  **  interests. "  In  other  words,  it 
appears  to  me  not  to  be  right  to  give  effect  to  Mr.  Buckley's  argu- 
ment, and  to  hold  that,  when  a  tenant  for  life  sells  and  comes  to 
the  Court  and  asks  for  its  consent,  the  Court  should  withhold  it, 
if  he  is  shown  to  be  in  such  a  position  as  to  be  unlikely  to  think 
of  the  interests  of  others.  Here  it  has  not  been  proved  that  he 
has  not  exercised  his  discretion,  except  in  so  far  as  an  inference 
is  to  be  drawn  from  the  fact  that  he  has  parted  with  all  interest 
in  the  property. 

Now,  unquestionably,  there  is  nothing  in  the  Act  of  Parliament 
which  fetters  the  Court  at  all;  there  is  nothing  to  be  found  in 
the  Act  which  lays  down  any  directions  or  any  principles  upon 
which  the  Court  is  to  exercise  its  discretion.  As  stated 
by  *  Mr.  Justice  Chitty  in  In  re  Earl  of  Radnor's  WUl  [*  537] 
Trusts,  45  CL  D.  402,  and  as  emphasised  by  the  Court 
of  Appeal  in  that  case,  the  Court  is  not  disposed  to  fetter  itself  by 
laying  down,  or  attempting  to  lay  down,  any  rules  for  the  exercise 
of  its  discretion.  I  take  it  that  the  duty  of  the  Court  is  simple 
enough ;  it  is  to  consider  all  the  circumstances  of  each  case,  and 
including,  as  a  very  material  part  of  those  circumstances,  the 
wishes  of  the  remaindermen  as  well  as  the  wishes  or  interests  of 
the  tenant  for  life.  But  there  may  be  other  circumstances  —  and 
in  this  case  there  are  other  circumstances  —  of  a  very  important 
nature.  The  circumstances  of  this  case  which,  apart  from  the 
interests  of  the  tenant  for  life  and  remaindermen,  are  so  important 
and,  in  my  view,  are  paramount,  are  these.  We  must  face  the 
consequences  of  not  assenting  to  this  sale.  What  will  those  con- 
sequences be?  We,  as  lawyers,  as  men  of  business,  as  men  of 
experience,  know  perfectly  well  what  evils  necessarily  result  from 
handing  over  a  great  family  estate  to  a  mortgagee  in  possession 
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whose  only  chance  of  obtaining  payment  is  to  sacrifice  the  inter- 
ests of  everybody  to  money-getting.  That  he  should  do  so  is  only 
in  accordance  with  human  nature ;  and  if  we  decline  to  sanction 
this  sale,  so  far  as  we  can  foresee,  the  result  will  be  to  hand  over 
this  property  for  the  rest  of  the  life  of  the  present  Marquis  —  who 
is  now  only  twenty -eight  years  of  age,  and  a  man  who,  as  far  as 
we  can  tell,  has  a  fair  chance  of  a  long  life  —  to  the  tender  mercies 
of  people  whose  only  object  will  be  to  get  out  of  the  estate  during 
his  life  every  farthing  that  they  can  extract  from  it  The  evil 
consequences  of  that  are  such  that  I  for  one,  speaking  for  myself, 
dare  not  take  the  responsibility  of  bringing  about  such  a  state  of 
things.  If  I  were  to  do  so  I  should  be  defeating  to  a  great  extent 
the  benefits  of  the  Settled  Land  Act  I  agree,  the  Settled  Land 
Act  is  not  an  Incumbered  Estates  Act ;  but  we  all  know  it  is  a 
most  beneficent  Act  of  Parliament  brought  in  by  one  of  the  great- 
est lawyers  and  statesmen  of  his  day  for  the  purpose  among  other 
things  of  facilitating  the  sale  of  settled  estates  and  rendering  it 
unnecessary  to  introduce  Incumbered  Estates  Acts  into  this  coun- 
try as  in  the  case  of  Ireland.  Looking  at  the  main  object 
[*538]  of  the  Act,  namely,  to  enable  *a  limited  owner  of  a 
settled  estate  to  sell  the  estate  where  circumstances  render 
a  sale  desirable  if  we  find,  as  we  do  in  this  case,  unfortunately,  a 
large  estate  so  situated  that  in  all  human  probability  everybody 
connected  with  it  will  be  ruined  unless  it  is  sold,  it  appears  to 
me  to  be  the  absolute  duty  of  the  Court  to  sanction  the  sale. 

Now,  to  show  that  I  am  not  exaggerating  the  position  of  aflfairs, 
I  will  point  out  what  will  happen  if  we  do  not  sanction  the  sale 
of  this  estate.  A  great  part  of  the  estate  consists  of  timber  to  the 
extent  of  upwards  of  £100,000  in  value,  and  the  whole  can  be  cut 
down  except  what  is  ornamental.  Of  course  the  purchaser  can 
cut  it  down  if  he  likes ;  but  the  tenant  for  life  can,  without  our 
consent,  sell  everything  except  the  mansion-house,  provided  he 
obtains  its  market  value.  He  cannot  sell  the  land  apart  from  the 
mansion-house  for  anything  like  such  a  price  as,  with  the  man- 
sion-house, it  will  fetch  by  the  offer  now  made  and  which  we 
have  to  consider ;  but  he  can  destroy  the  estate  by  selling  every- 
thing except  the  mansion-house  for  its  market  valua  Further 
than  that,  we  know,  as  I  have  already  said,  what  infinite  injury 
can  be  done,  and  is  done  day  by  day,  to  estates  in  this  countiy 
when  they  are  in  the  hands  of  mortgagees  of  tenants  for  life. 
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Now,  those  considerations  appear  to  me  to  overpower  all  con- 
siderations on  the  other  8ide';'aB'd  sympathising,  as  I  do  most 
acutely,  with  the  feelings  of  the .  remaindermen  who  oppose  this 
petition,  it  appears  to  me  that  the  motaefht  the  matter  is  brought 
before  the  Court,  the  Court  must  take  a'  wider  view  than  their 
wishes,  and  must  take  a  far  wider  view '  th^A-  the  Court  did  in 
dealing  with  the  case  of  the  pictures  in  In  re  ^arl  of  Radnor^ s 
Will  Trusts.  With  regard  to  Mr.  Justice  STiKLiNa^s  judgment, 
Mr.  Buckley  was  justified  in  saying  that  this  Court ''should  be 
careful  in  overriding  the  exercise  of  a  discretion  by  tJie'  learned 
Judge  below,  unless  the  Court  can  see  that  what  he  has  .'done  is 
wrong.  In  my  opinion,  the  learned  Judge  in  this  case  has'n^t 
given  sufficient  weight  to  the  great  difference  between  a  large: 
estate  on  the  maintenance  of  which  the  welfare  of  a  considerable 
population  depends  and  two  or  three  pictures;  he  has 
*  thought  that  this  case  is  like  that  of  In  re  Earl  of  Had-  [♦  539] 
nor^s  WUl  Trusts.  I  cannot  find,  from  his  judgment, 
that  he  addressed  himself  to  the  considerations  which  weigh  so 
much  with  me.  I  think  he  regarded  the  case  minus,  if  I  may  so 
say,  those  considerations,  or,  at  all  events,  undervalued  them 
so  greatly  that  I  cannot  think  he  has  estimated  them  duly. 

Upon  these  grounds  it  appears  to  me  that  we  ought  to  sanction 
this  sala 

BowEN,  L  J.  :  — 

It  is  impossible  not  to  view  with  respectful  sympathy  the  feel- 
ings of  the  remaindermen  who  object  to  this  sale ;  but  it  appears 
to  me  that  the  Court  below  has  not  sufficiently  considered  that 
which  must  override  the  wishes  of  Lord  Henry  Bruce  and  those 
who  support  his  views  in  this  case.  The  Court  below  has  not 
sufficiently  considered  the  miserable  condition  in  which  this  estate 
would  be  left  during  the  time  that  must  elapse  before  those  who 
succeed  to  the  present  tenant  for  life  come  into  possession  and 
enjoyment  of  their  rights.  It  may  be,  if  we  refuse  our  consent  to 
this  sale,  that  for  fifty  years,  for  anything  we  know,  these  estates 
will  be,  as  has  been  well  said  during  the  argument,  in  the  "  dead 
hand  '  of  an  impoverished  tenant  for  life,  or  of  money  lenders  and 
strangers  to  the  estate ;  and  I  cannot  myself  but  feel  that  it  would 
be  taking  a  narrow  view  of  the  Settled  Land  Act  of  1882,  and  the 
Amending  Act  of  1890,  if  we  were  to  exclude  from  the  considera- 
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tion  of  the  Court  —  when  the  Co^ri  is  put  in  the  position  of  acting 
on  behalf  of  the  family  generalijF.--^  flie  position  and  welfare  of  the 
tenants  who  farm  and  the  l^b*Qt}rera  who  till  the  soil. 

Sect  3  and  sect  15  ot^ibfe-Act  of  1882  are  the  first  sections  to 
which  we  have  to  direfcfbur  attention.  Sect  3  gives  a  tenant  for 
life  the  power  of  sfAeV^^ttid  sect  15  excepts  the  mansion-house  and 
demesne  lands  heM**with  the  mansion-house,  without  the  consent 
of  the  trustea.s  of  *an  order  of  the  Court  I  think  the  section  in 
the  Act  (^f*l.8&2  which  excepts  the  mansion-house,  a  section  which 
;'\lH^b8tantially  the  same  as  that  in  the  Act  of  1890,  is  a 
[*  5,4DJ '.section  which  recognises  the  value  of  sentiment  and  *  the 
•  \.\  '  *  possession  of  feelings  by  the  remaindermen  who  are  likely 
lo'  succeed  to  the  family  mansion-house.  It  is,  therefore,  to  my 
mind  a  matter  to  which  great  consideration  necessarily  must  be 
given  by  those  who  have  to  consider  the  proposal  for  the  sale  of 
the  mansion-house.  The  Court  has,  however,  to  exercise  a  dis- 
cretion ;  and  without  attempting  to  lay  down  canons  for  the  exer- 
cise of  that  discretion,  which  would  be  limiting  that  liberty  of 
conscience  which  the  Legislature  has  given  to  all  Courts,  it  seems 
to  me  right  to  explain  the  grounds  upon  which  this  Court  is  now 
exercising  its  discretion.  Now  sect  50  of  the  Act  of  1882  is  one 
which  throws  great  light  on  the  scope  of  the  Act  By  that  sec- 
tion, a  tenant  for  life  who  has  had  conferred  upon  him  the  power 
of  selling  the  property  of  which  he  is  a  tenant  for  life,  is  pre- 
vented from  losing  that  power  even  in  case  of  his  bankruptcy. 
He  can  neither  by  assignment  or  release,  whether  the  assignment 
is  by  operation  of  law  or  otherwise,  deprive  himself  of  the  power 
of  selling  for  the  benefit  of  those  whose  interests  he  has  to  con- 
sider ;  he  cannot  contract  himself  out  of  the  Act,  and  it  follows 
that,  even  if  the  present  tenant  for  life  had  no  interest  whatever 
in  the  matter  himself,  still  he  is  clothed  under  the  Act  with  the 
power  of  selling,  provided  he  satisfies  the  Court  that  the  sale  is 
one  which  is  within  the  contemplation  of  the  Act  of  Parliament 

We  come  next  to  sect  53,  which  is,  to  my  mind,  perhaps  the 
most  difficult  and  the  most  material  section  with  which  we  have 
to  deal  to-day.  It  says,  "  A  tenant  for  life  shall,  in  exercising 
any  power  under  this  Act,  have  regard  to  the  interests  of  all  par- 
ties entitled  under  the  settlement,  and  shall,  in  relation  to  the 
exercise  thereof  by  him,  be  deemed  to  be  in  the  position  and  to 
have  the  duties  and  liabilities  of  a  trustee  for  those  parties. "     The 
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inclination  of  my  own  view  would  be,  with  regard  to  that  section, 
that  it  is  an  affirmative  and  not  a  negative  section ;  that  it  is  a  sec- 
tion introduced  for  the  protection  of  pecuniary  interests  in  the  first 
place ;  that  it  is  a  section  which  is  not  intended  to  make  it  a  con- 
dition of  the  jurisdiction  of  the  Court  that  the  tenant  for  life  shall 
have  sat  down  at  his  table  and  have  gone  through  any  particular 
mental  process  about  those  who  come  after  him,  but  that 
its  object  is  to  protect  the  material  interests  *  and  to  pre-  [*  541] 
vent  him  doing  anything  in  the  exercise  of  his  powers 
which  will  damage  those  interests.  I  should  myself  read  the 
words,  "  A  tenant  for  life  shall,  in  exercising  any  power  under 
this  Act,  have  regard  to  the  interests  of  all  parties, '  as  meaning 
that  he  shall  not  so  exercise  the  power  as  to  disregard  them  or  sac- 
rifice them ;  and  when  the  section  says  he  is  to  '"*  have  regard  to 
the  interests  of  all  parties, "  that  is  meant  to  impose  upon  him  the 
duties  which  a  Court  of  equity  will  enforce  against  a  trustee. 
But  it  may  be  said,  and  has  been  said,  and  the  view  apparently 
is  entertained  by  some  who  are  very  competent  to  form  an  opinion 
upon  this  Act,  that  this  would  be,  perhaps,  a  narrow  view  of  the 
section,  and  that  the  section  may  go  further,  and  include  in  its 
provisions  that  the  tenant  for  life,  as  trustee,  shall  in  a  case  in 
which  it  is  proposed  to  include  the  mansion-house  in  a  sale,  and 
which  therefore  naturally  involves  some  sentimental  as  well  as 
pecuniary  considerations,  have  regard  to  those  sentimental  consid- 
erationa  The  trustee's  duty  is,  it  is  said,  to  consider  sentiment 
as  well  as  pecuniary  interests ;  or,  if  not  to  consider  all  sentiment, 
at  all  events  to  consider  that  kind  of  sentiment  and  appreciation 
which  a  reasonable  person  may  entertain  of  his  own  prospects  of 
succeeding  to  residence  in  an  old  family  house.  If  those  interests 
are  matters  which  a  trustee  is  bound,  under  this  section,  to  con- 
sider —  and  I  assume  for  the  purpose  of  the  argument  that  it  is  so 
—  to  my  mind  it  is  impossible  to  construe  this  section  in  such  a 
manner  as  to  say  that  the  existence  of  such  a  desire,  the  existence 
of  such  a  hope,  the  existence  of  such  a  reasonable  prospect  of 
enJQyment  in  any  one  of  the  remaindermen,  is  to  fetter  the  tenant 
for  life,  or  to  fetter  the  Court  when  the  matter  comes  ultimately 
before  it,  so  as  to  prevent  altogether  the  action  of  the  tenant  for 
life  in  the  sale  unless  he  can  get  the  concurrence  of  the  remainder- 
men. It  seems  to  me  impossible  to  so  hold,  because  otherwise  no 
mansion-house  ever  could  be  sold  if  the  Court  found  a  single 
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remainderman  who  had  a  reasonable  prospect  of,  at  some  time  or 
other,  living  there,  provided  he  was  rich  enough  to  keep  it  up  and 
to  make  it  possible  for  him  to  live  there  with  credit  and  advan- 
tage to  himself.     It  would  be  practically  impossible  ever  to  sell 

the  mansion-house  in  such  a  case ;  and  I  think,  therefore, 
[*  542]   *  one  must  put  some  construction  upon  the  section  which 

will,  at  all  events,  enable  the  tenant  for  life,  if  he  takes 
into  consideration  what  I  may  call  sentimental  considerations,  to 
override  them  should  he  think  it  necessary  to  do  sa  But,  taking 
the  view  that  I  do,  that  this  section  does  not  intend  to  exhaust  all 
the  considerations  which  a  tenant  for  life  may  well  entertain,  it 
seems  to  me  that  it  is  his  duty,  provided  he  has  considered  and 
safeguarded  the  interests  of  those  who  come  after  him  in  the 
settlement,  to  have  regard  to  those  obvious,  and  what  I  call  nat- 
ural considerations,  which  ought  to  animate  any  owner  of  property 
in  dealing  with  it  He  is  bound,  as  a  man  of  honour  and  as  a 
man  of  conscience,  to  consider  the  people  upon  his  estate ;  and  if 
it  is  once  seen  that  the  remaindermen  are  protected  in  their  inter- 
ests, there  is  no  reason  under  this  section  to  prevent  him  from 
doing  that  which  the  other  sections  of  the  Act  and  the  general 
scope  of  the  Act  seem  to  make  it  his  duty  to  do,  namely,  to  con- 
sider the  general  interest  of  the  estate.  In  my  view  of  the  sec- 
tion I  am  satisfied  that  as  soon  as  the  tenant  for  life  comes  to  this 
Court,  the  Court  is  not  relegated  to  an  inquiry  into  the  mental 
process  which  he  may  have  gone  through  before  he  comes  to  the 
Court.  He  comes  to  the  Court  to  ask  its  consent  to  a  sale.  Is 
the  Court  to  sit  down  and  consider  whether  he  is  a  person  whose 
mental  condition  is  such  that  the  Court  can  trust  him  to  form  a 
fair  judgment  about  large  sums  of  money  ?  If  that  be  the  view  — 
if  you  are  to  inspect  the  thoughts  of  the  tenant  for  life  when  he 
makes  an  application  to  the  Court  —  then  the  greater  rascal  the 
tenant  for  life  is,  the  more  indissolubly  he  is  tied  to  the  estate, 
and  the  more  impossible  it  is  to  sell  the  estate.  What  the  Court 
has  to  consider,  as  it  seems  to  me,  is  really  the  interests  of  those 
whose  interests  are  entitled  to  be  properly  secured  within  the 
intention  of  the  Act ;  and  for  that  reason  it  seems  to  me  that  the 
argument  of  Mr.  Buckley  —  that  we  must  assume  the  tenant  for 
life  has  in  this  case  exercised  no  fair  discretion  under  sect  53  — 
cannot  prevail.  I  take  it  that  the  duty  of  the  Court  is,  as  soon  as 
the  tenant  for  life  comes  before  it,  unless,  indeed,  it  be  proved 
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that  there  is  any  corruptness  in  the  transaction,  to  examine  for 
itself  into  the  whole  of  the  circumstances  of  the  proposed  sale. 

Now,  here  the  tenant  for  life  has  asked  the  Court  for 
leave  to  *  sell.  Who  are  the  persons  the  Court  is  to  con-  [*  543] 
aider  ?  In  the  first  place,  the  tenant  for  life  is  to  be  con- 
sidered. He  is  only  to  a  limited  extent  interested  in  the  failure 
or  success  of  this  petition.  If  the  Court  grants  his  request  he  will 
go  a  free  man  as  regards  his  debts,  though  how  long  he  will  remain 
free  one  cannot  telL  He  has  some  pecuniary  interest,  I  think,  in 
the  petition.  I  dare  say  that  those  behind  him  are  really  the  per- 
sons who  are  putting  him  in  motion.  He  has,  however,  some  per- 
sonal interest  in  coming  to  the  Court  Sir  Horace  Davey  told  us 
with  great  force  that  we  were  to  regard  him  with  much  suspicion, 
because  it  is  his  own  fault  that  the  estate  has  been  brought  into 
this  position.  I  do  not  myself  think  that  that  consideration  is 
one  which  can  weigh  with  the  Court  when  it  deals  with  the  peti- 
tion because,  as  I  said  before  on  another  branch  of  this  case,  if 
such  were  the  law,  the  worse  the  landlord  was  the  longer  he  would 
be  inflicted  upon  the  estate. 

After  the  consideration  of  the  tenant  for  life  himself  we  come 
to  what  is  a  very  important  matter  —  the  interests  of  the  remain- 
dermen. Their  pecuniary  interests  are  saved.  But  one  cannot 
ignore  the  fact  that  this  is  a  great  blow  and  disappointment  to 
the  family. 

Here  is  a  mansion-house,  not  very  old  it  is  true,  but  one  which, 
owing  to  its  position  on  the  estate,  is,  in  spite  of  its  comparative 
novelty,  of  great  historical  interest  —  one  with  which  the  honour 
of  a  great  family  is  connected,  and  one  which  possesses  an  almost 
unique  appendage  to  the  mansion-house,  namely,  Savemake  For- 
est I  do  not  wonder  that  Lord  Henry  Bruce  feels  bitterly  that 
he  and  his  family  are  likely  to  be  divorced  from  so  valuable  an 
interest;  but  it  must  be  recollected  that  Lord  Henry  Bruce 's  in- 
terest —  I  do  not  say  that  he  has  not  sufiScient  interest  to  be  con- 
sidered —  is  more  or  less  contingent  First  of  all,  it  is  more  or 
less  contingent  because  the  present  marquis  may  have  children. 
He  is  a  young  man  of  twenty-eight  years  of  age,  and  he  may 
either  have  children  by  his  present  wife,  or,  in  the  natural  order 
of  things,  he  might  marry  again  if  she  were  to  die.  It  is  impos- 
sible, therefore,  not  to  remember  that  many  years  may  elapse 
before  Lord  Henry  Bruce 's  interest  comes  into  possession.     It  may 
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not  be  Lord  Henry  Bruce  himself,  but  the  younger  mem- 
[*  544]  bers  of  his  *  family,  who  will  ultimately  come  into  pos- 
session ;  and  in  what  condition  will  the  house  come  into 
their  possession  if  this  judgment  is  to  be  upheld?  Savemake 
Forest  will  have  gone,  supposing  we  reject  this  appeal,  and  the 
house  itself  may  have  become  the  home  of  the  owls  and  rats  long 
before  Lord  Henry  Bruce  or  his  family  take  it  into  their  posses- 
sion. The  position  of  the  remaindermen,  therefore,  is  a  peculiar 
one,  and  the  considerations  are  mixed  which  apply  to  their  cases. 

But  there  is,  upon  the  other  hand,  this  to  be  considered  —  the 
honour  of  the  family,  of  which  I  have  no  doubt  Lord  Henry  in 
ordinary  life  is  a  thoroughly  competent  judge.  One  cannot  but 
feel  that  although  on  the  balance  of  considerations  Lord  Henry 
may  think  it  is  better  for  the  family  that  this  sale  should  be  frus- 
trated, he,  of  all  men,  will  recognise  the  force  of  the  observation 
that  it  is  not  for  the  benefit  of  a  great  family  that  ninety-five 
farms  and  one  thousand  cottages  should  remain,  perhaps  for  a 
number  of  years,  in  the  hands  of  money  lenders  and  of  an  impov- 
erished tenant  for  life.  When  the  Court  comes  to  consider  the 
interests  of  the  tenant  for  life  and  of  remaindermen,  it  does  appear 
to  me  to  be  a  matter  of  public  interest  and  a  matter  of  duty  to  con- 
sider, also,  very  carefully,  the  interest  of  those  upon  the  property, 
because  the  Act  is  intended  to  set  free  estates  from  embarrassment 
I  do  not  say  that  this  Act  of  Parliament  is  an  Incumbered  Estates 
Act ;  but  it  has  some  features  in  common  with  such  an  Act.  In 
my  opinion,  we  must  think  twice  and  thrice  before  we  consent  to 
deprive  these  remaindermen  of  so  unique  a  prospect  as  that  which 
they  would  enjoy  under  the  settlement ;  but  I  have  not,  any  more 
than  my  learned  brother  has,  the  courage  to  say  that  this  great 
tract  of  country,  and  this  considerable  number  of  persons,  who  are 
addicted  to  the  soil,  are  to  be  neglected.  There  is  no  practical 
way  of  selling  this  estate  for  anything  like  the  sum  which  will 
be  obtained  for  it  if  the  mansion-house  is  included.  The  evidence 
is  as  clear  as  possible  upon  that  point  This  is  a  unique  sale.  It 
can  only  be  effected  if  the  mansion-house  and  Savernake  Forest  are 
thrown  in.  The  other  alternative  is  this :  a  tract  of  land,  partly 
down,  partly  arable,  and  partly  pasture,  will  be  sold  piecemeal  to 
anybody  who  will  buy  it,  and  the  mansion-house  and 
[*  545]  Savemake  Forest  will  pass  into  the  hands  of  *  strangers 
for  a  limited  period,  namely,  during  the  lifetime  of  the 
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piesent  marquis,  those  strangers  being  his  mortgagees,  and  persons 
who  can  have  but  very  little  interest  in  the  place.  Between  the 
two  alternatives  it  seems  to  me  to  be  the  duty  of  the  Court  to  say 
that  the  public  interests,  in  the  sense  of  the  interests  of  those  who 
live  upon  the  soil,  ought  to  outweigh  all  the  considerations  of 
sentimental  interest  in  the  family,  and  that  the  honour  of  the 
family  is  best  consulted  by  giving  way  to  that  view. 

Fry,  L.  J.  :  — 

In  this  case  we  are  called  upon  to  act  under  the  10th  section 
of  the  Settled  Land  Act  of  1890,  which,  for  present  purposes,  is 
identical  with  the  15th  section  of  the  Act  of  1882.  That  section 
requires,  for  the  sale  of  the  mansion-house  and  the  lands  usually 
occupied  with  it,  two  things,  namely,  the  exercise  of  the  power  of 
sale  by  the  tenant  for  life,  and  either  the  consent  of  the  trustees  of 
the  settlement  or  an  order  of  the  Court  It  is  said  in  the  present 
case  that  there  is  no  valid  exercise  of  the  power  of  sale  by  the 
tenant  for  life,  and  that,  therefore,  there  can  be  no  order  of  the 
Court  made  which  would  give  effect  to  the  sale.  That  argument 
is  based  upon  this  —  that  the  53rd  section  of  the  Act  of  1882 
directs  that  the  tenant  for  life  shall,  in  the  exercise  of  any  power 
imder  the  Act,  have  regard  to  the  interests  of  all  parties  under  the 
settlement  Mr.  Buckley,  in  his  forcible  argument,  has  said  that 
the  circumstances  show  that  the  tenant  for  life  has  not  had  regard 
to  the  interests  of  the  other  persons  under  this  settlement,  and  that 
consequently  there  is  no  foundation  whatever  for  the  application 
to  the  Court  That  is  an  argument  which  strikes  at  the  root  of 
the  application;  but,  in  my  judgment,  it  cannot  prevail.  The 
53rd  section  does  not  appear  to  me  to  impose  a  condition  which 
affects  the  title  or  right  to  the  exercise  of  the  power  of  sale.  It 
contains  a  direction  to  the  tenant  for  life  as  to  what  he  is  to  do 
in  the  exercise  of  his  power,  and  it  goes  further,  and  in  the  latter 
part  of  it  places  him  under  the  same  liability  as  a  trustee  of  the 
power  if  he  wrongly  exercises  it.  In  my  judgment,  it  is  not 
necessary  for  a  person  who  claims  under  a  power  of  sale  exercised 
by  the  tenant  for  life  to  show  that,  in  point  of  fact,  the 
tenant  for  life  did  sit  *  down  and  say  to  himself,  "  Such  [*  546] 
and  such  are  the  interests  of  the  remaindermen,  and  I  have 
considered  them,  and  having  considered  them,  I  do  so  and  so.* 
In  the  present  case,  there  is  no  reason,  in  my  opinion,  to  come  to 
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the  conclusion  that  the  tenant  for  life  did  not  regard  the  interests 
of  the  remaindermen.  It  is  obvious  that  the  conclusion  at  which 
he  has  arrived  is  consistent  —  absolutely  consistent  —  with  the 
consideration  of  those  interests  by  a  person  of  the  highest  intelli- 
gence and  probity.  Whether  he  is  such  a  person  or  not  it  is  not 
necessary  to  inquire. 

The  next  observation  which  I  desire  to  make  with  regard  to  the 
section  in  question  is  this  —  that  there  is  no  direction  given  as  to 
what  matters  are  to  be  considered  by  the  trustees  of  the  settlement 
in  giving  their  consent^  nor  as  to  what  matters  are  to  be  considered 
by  the  Ck)urt  in  considering  whether  it  shall  make  the  order  or 
not  No  doubt  the  trustee  of  the  settlement  must  act  honestly ; 
he  must  act  as  an  upright,  independent,  and  righteous  ^  man  would 
act  in  dealing  with  the  afifairs  of  others ;  and,  in  like  manner,  the 
Court  is  bound  to  inquire  into  every  relevant  consideration,  every 
relevant  circumstance;  and,  like  my  learned  brethren,  I  decline 
to  shut  out  from  the  consideration  of  the  Court  anything  which 
ought  to  exercise  an  influence  upon  the  discretion  of  an  honest 
man.  In  the  present  case,  therefore,  I  think  we  must  approach 
the  subject  by  a  consideration  of  everything  which  should  so 
influence  an  honest  man  or  the  Court 

Against  making  the  order  there  are  certainly  very  serious  and 
weighty  considerations.  It  is  not  a  light  thing  to  strip  from  an 
ancient,  noble,  and  landed  family  the  last  acre  of  land  which  is 
attached  to  the  titla  It  is  not  a  light  thing  to  disappoint  what 
undoubtedly  was  the  expectation  of  the  head  of  the  family  when, 
in  the  year  1885,  he  consented  to  the  sale  of  the  Yorkshire  man- 
sion and  the  Yorkshire  estates.  Nor  is  it  a  light  thing  to  over* 
rule  Uie  wishes  of  those  members  of  the  family  who,  as  things 
stand  at  present,  are  the  next  tenants  in  remainder.  And  further 
I  will  add,  as  a  consideration  which  certainly  would  influence  me, 
tliough  not  necessarily  concluding  the  matter,  that  the  tenant  for 
life  comes  before  us  with  no  merits  of  his  owil 

Now,  all  those  are  considerations  to  which  I  attach 
[*  547]  great  *  weight  in  opposition  to  this  sale ;  but  giving  them 
their  full  weight,  they  appear  to  me  to  be  overbalanced  by 
considcnxtions  in  favour  of  tlie  sale.  One  of  the  slightest  of  those 
(s^nsidomtions  is  the  fact  tliat  the  sale  will  undoubtedly  enure  to 
some  oxtont  to  the  \XH.nuuary  Ivnefit  of  the  tenant  for  lifa  For 
tlH^  ix^a$ous  I  hav^  mentioned,  I  attach  comparatively  little  weight 
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to  his  pecuniary  interest  I  think  he  has  so  demeaned  himself  as 
to  render  it  not  necessary  to  attach  any  great  weight  to  it  Then, 
again,  I  feel  bound  to  observe  this  —  that  the  tenant  for  life  is  a 
young  man  not  yet  thirty  years  of  age ;  that  it  is  impossible  to 
forecast  how  long  the  life  estate  may  remain  in  existence ;  that  it 
is  absolutely  impossible  to  tell  who  may  be  the  persons  who  will 
succeed  him,  for  there  may  be,  during  his  life,  time  enough  for 
many  changes,  and  it  may  be  that  no  person  now  living  will  ever 
succeed  as  tenant  for  life ;  or  it  may  be  that  he  may  shortly  die, 
and  that  the  persons  now  entitled  may  then  come  into  possession. 
Therefore,  it  is  impossible  to  forecast  what  will  happen.  This 
is  not  a  case  in  which  we  have  a  tenant  for  life  who  is  in  old  age, 
and  a  youug  successor,  where  we  could  with  a  reasonable  chance 
of  accuracy  anticipate  the  events  which  are  likely  to  happen. 
Nothing  of  the  sort  arises  here ;  and  though  that  does  not,  to  my 
mind,  exclude  the  consideration  which  we  ought  to  give  to  the 
wishes  of  the  tenants  in  remainder,  it  does  affect  the  extent  to 
which  we  ought  to  give  effect  to  them. 

Another  consideration  is  this  —  that  the  statute  has  clothed  the 
tenant  for  life  with  the  power  of  selling  the  whole  of  the  estate, 
except  the  mansion>house,  or  the  demesne  lands,  or  the  lands 
usually  occupied  with  it;  and  therefore  it  is  quite  conceivable 
that  when  the  other  members  of  the  family  come  into  possession 
of  this  property  they  may  find  nothing  but  the  mansion-house  and 
a  part  of  the  forest  They  may  find  themselves  in  possession  of  a 
large  mansion-house  with  no  landed  property  around  it;  that  is 
another  consid^ration. 

But  the  consideration  which,  in  my  mind,  is  dominant  beyond 
all  others,  is  that  I  cannot  help  regarding  the  alternative  of  refus- 
ing this  sale  as  a  frightful  evil.  It  may  well  be,  if  we  refuse  this 
sale,  that  this  property  may  remain  for  thirty,  forty,  or 
*  fifty  years  in  the  hands  of  the  mortgagee  or  those  who  [*  548] 
claim  under  him.  No  man  will  attach  himself,  in  the 
way  in  which  it  is  desirable  a  great  landowner  should  attach  him- 
self, to  a  property  of  this  description  when  he  is  only  tenant  per 
autre  vie,  and  when  his  estate  and  interest  in  the  property  may 
thus,  therefore,  come  to  an  end  at  any  moment  We  therefore 
must  look  forward  to  the  estate  being  for  a  number  of  years  —  it 
may  be  for  a  long  period  or  for  a  short  one  —  occupied  by  those 
who  will  wish  to  make  the  most  of  it,  who  will  have  no  regard 
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or  affection  for  it,  or  interest  in  it  except  as  producing  as  much 
money  as  possible.  We  must  look  forward,  therefore,  to  what 
may  be  a  long  period  of  physical  and  moral  degradation.  Now, 
such  a  result  as  that  is  not,  in  my  opinion,  for  the  good  of  the 
estate.  It  is  plainly  not  good  for  the  tenantry  or  the  peasantry  on 
the  estate.  In  my  judgment  it  is  not  for  the  interests,  and  cer- 
tainly not  for  the  true  honour  and  dignity,  of  a  noble  family. 
That  being  so,  it  appears  to  me  that  we  are  bound  to  give  effect  to 
this  application,  and,  notwithstanding  the  judgment  of  the  learned 
Judge  in  the  Ck)urt  below,  who,  I  think,  has  not  given  sufiBcient 
weight  to  the  last  consideration  which  weighs  with  me  beyond  all 
others,  as  we  differ  from  him,  we  must  allow  this  appeaL 

LiNDLEY,  L  J.  :  — 

The  order  of  Mr.  Justice  Stirung  will  be  discharged,  and  there 
will  be  an  order  aflBrming  the  contract  with  Lord  Iveagh  as  em- 
bodied in  the  two  contracts  of  the  23rd  of  June,  1891.  The  costs 
of  all  parties,  both  on  the  appeal  and  in  the  Court  below,  will 
come  out  of  the  estate.  Each  of  the  trustees  has  acted  reasonably 
in  taking  different  views  of  the  case,  and  therefore  he  will  be 
allowed  a  separate  set  of  costs,  as  between  solicitor  and  client 
There  will  be  liberty  to  apply  in  Chambers,  if  necessary,  in  case 
of  any  question  arising,  such  as  the  form  of  the  proposed  convey- 
ance and  mortgage. 

[HOUSE  OF  LORDS.] 

On  appeal  to  the  House  of  Lords,  after  hearing  argument  from 
the  appellants,  the  House  aflSrmed  the  judgment  of  the  Court  of 
Appeal,  the  Lords  present  giving  their  reasons,  as  follows :  — 

[1892.  A.  C.  359]  1892.  Aug.  9.  Lord  Halsbury,  L.  C.  :  — 
Mj  Lords,  in  this  case  your  Lordships  are 
called  upon  to  consider  the  exercise  of  the  discretion  which  has 
been  vested  in  the  Court  by  the  Settled  Land  Act  of  1890,  sect 
10,  sub-sect  2,  which  is  in  these  words:  "(2.)  Notwithstanding 
anything  contained  in  the  Act  of  1882,  the  principal  mansion- 
house  (if  any)  on  any  settled  land,  and  the  pleasure  grounds  and 
park  and  lands  (if  any)  usually  occupied  therewith,  shall  not  be 
sold,  exchanged,  or  leased  by  the  tenant  for  life  without  the  con- 
sent of  the  trustees  of  the  settlement  or  an  order  of  the  Court ' 
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Sect  3,  sub-sect  1  of  the  Act  of  1882,  of  which  the  sub-section 
I  have  just  recited  is  an  amendment,  but  which  adds  nothing 
which  is  relevant  to  any  dispute  between  the  parties  here,  gives 
an  absolute  power  to  the  tenant  for  life  to  sell  the  settled  land. 

By  sect  53  of  the  Act  of  1882  it  was  enacted  that  a  tenant  for 
life  in  exercising  any  power  under  the  Act  should  have  regard  to 
the  interests  of  all  parties,  entitled  under  the  settlement, 
and  *  should  in  relation  to  the  exercise  thereof  by  him  be  [*  360] 
deemed  to  be  in  the  position  and  to  have  the  duties  and 
liabilities  of  a  trustee  for  those  parties. 

Of  the  forty  thousand  acres  of  which  the  estate  now  in  question 
consists,  it  cannot  be  denied  that  the  tenant  for  life  has  in  respect 
of  thirty-three  thousand  of  them  at  all  events  an  absolute  right  to 
sell ;  that  has  not  been  and  could  not  be  disputed.  The  question 
arises  under  the  restriction  as  to  the  mansion-house  and  the  lands, 
pleasure  grounds  and  park  usually  occupied  therewith  It  scarcely 
requires  argument  to  show  that  if  the  commercial  interest  is  alone 
to  be  considered  the  withdrawing  from  the  sale  of  the  mansion- 
house  and  the  pleasure  grounds  usually  occupied  therewith,  in  this 
particular  case,  would  have  a  very  serious  depreciatory  effect  upon 
the  sale  of  the  remainder.  The  seven  thousand  acres  by  them- 
selves, or  the  odd  thirty-three  thousand  acres  by  themselves,  cer- 
tainly would  not  be  likely  to  realise,  if  sold  separately,  the  gross 
sum  which  would  be  obtained  by  selling  both  as  one  estate.  But 
the  question  your  Lordships  have  to  determine  is  whether,  under 
the  circumstances  of  this  particular  case,  consent  should  be  given 
to  the  sale  of  the  whole. 

It  cannot  be  denied  that  the  tenant  for  life  is  not  in  a  position 
to  do  that  which  may  be  compendiously  described  as  "  keeping  up 
the  estate.*  If  capital  expenditure,  either  for  repairs  or  other- 
wise, is  required  he  cannot  supply  it  The  estate  during  the 
period  of  his  life  (and  he  is  still  a  yoimg  man)  must  pass  into  the 
hands  of  his  creditors,  whose  interest  in  it  would  be  confined  to 
realising  their  security.  I  say  nothing  of  his  own  wishes,  I  say 
nothing  of  his  own  conduct  I  simply  refer  to  the  dry  facts, 
which  render  it  to  my  mind  a  matter  of  absolute  certainty,  that 
if  the  estate  is  to  be  continued  as  vested  in  him,  neither  improve- 
ment, repair,  nor  profitable  occupation,  either  to  the  estate  or  to 
the  individual,  is  likely  to  result  from  a  continuance  of  the  estate 
in  its  present  encumbered  condition. 
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Under  these  circumstances  the  tenant  for  life  has  consented  to 
sell,  and  an  offer  has  been  made  for  the  estate,  as  to  which  it  has 
hardly  been  seriously  contended  that  it  is  not  a  good  and  even 
advantageous  offer,  though  not  perhaps,  as  Sir  Horace 
[*  361]  Davey  •  said,  an  extraordinary  lavish  one.  The  trustees 
of  the  settlement  have  not  in  this  case  consented,  but  are 
divided  in  opinion,  and  the  Court  therefore  has  to  determine 
whether  upon  the  facts  of  this  case,  the  consent  ought  or  ought 
not  to  be  withheld. 

Now  the  Act  of  Parliament  itself  contains,  either  by  way  of 
recital  or  preamble,  nothing  to  show  what  the  meaning  or  policy 
of  the  statute  was ;  but  the  power  given  for  the  tenant  for  life  to 
sell  notwithstanding  that,  by  the  terms  of  the  settlement,  his 
powers  did  not  extend  beyond  his  own  life,  seems  to  me  (apart 
from  every  extraneous  consideration)  enough  to  show  that  what 
the  statute  intended  to  do  was  to  release  the  land  from  the  fetters 
of  the  settlement  —  to  render  it  a  marketable  article  notwithstand- 
ing the  settlement  And  historically,  one  knows  very  well  what 
were  the  objections  made  to  the  law  of  settlement  in  its  effect 
upon  the  cultivation  and  useful  occupation  of  land. 

Now,  it  has  been  a  very  familiar  canon  of  construction  to  con- 
template what  was  the  cause  and  reason  of  the  Act,  or,  in  other 
words,  the  mischief  requiring  a  remedy.  Thus  in  Eeydon's  Case, 
3  Co.  Bep.  7  b,  8  a,  the  common  law  was  that  religious  and 
ecclesiastical  persons  might  have  made  leases  for  as  many  years  as 
they  pleased.  It  has  been  said  that  the  mischief  was  that  when 
they  perceived  their  houses  would  be  dissolved  they  made  long 
and  unreasonable  leases,  and  it  was  in  that  case  the  Barons  of  the 
Exchequer  resolved  among  other  considerations  for  the  construc- 
tion of  statutes,  that  it  should  be  considered  what  was  the  mis- 
chief and  defect  against  which  the  common  law  did  not  provide, 
and  what  was  the  remedy  which  Parliament  hath  resolved  and 
appointed  to  cure  the  disease  of  the  Commonwealth. 

I  can  contemplate  many  cases  where  it  would  be  the  duty  of  the 
trustees  to  withhold  their  consent  Questions,  however,  arise  on 
which  I  am  reluctant  to  enter,  since  I  might  be  impliedly  express- 
ing opinions  upon  the  mode  in  which  the  discretion  should  be 
exercised  in  cases  which  are  not  now  before  me. 

I  prefer  to  say  that  in  this  case  there  is  every  circum- 
[*  362]  stance  *  which  should  induce  the  Court  to  give  its  assent 
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The  tenant  for  life  is  young.  No  one  of  the  persons  who  appear 
in  opposition  to  the  petition  may  ever  have  any  interest  in  the 
property;  and  in  the  meantime  the  property,  to  whomsoever  it 
may  ultimately  belong,  would  almost  certainly  be  deteriorated  in 
value  in  proportion  as  the  status  quo  continues. 

Whether  or  not  what  have  been  called  "  the  sentimental  consid- 
erations "  are  legitimate  subjects  of  consideration  or  not  it  is  not 
necessary  to  determine,  since  it  is  manifest  from  the  whole  struc- 
ture of  the  Act  —  and,  indeed,  from  the  very  circumstance  that  no 
limit  is  laid  down  to  the  discretion  —  that  the  Legislature  con- 
templated consent  being  given  by  the  Court  notwithstanding  any 
opposition  by  those  who  might  be  next  in  remainder. 

It  was  said  that  such  a  construction  of  the  discretion  would  be 
to  assume  a  very  strong  Act  of  the  Legislature;  but  it  is  only 
necessary  to  reply  that  the  very  fact  of  setting  aside  the  deter- 
mination of  the  settlement  that  particular  land  should  go  to 
particular  persons  designated  or  capable  of  being  afterwards  ascer- 
tained is  as  strong  an  Act  of  the  Legislature  as  it  is  possible  to 
conceive,  and  certainly  in  respect  of  the  land  not  within  the  pro- 
tection of  the  excepted  portion  that  has  undoubtedly  been  done. 

I  notice  that  some  of  the  Judges  have  used  the  phrase  that  this 
statute  is  not  an  Incumbered  Estates  Act  I  think  it  would  be 
more  accurate  to  say  that  it  is  not  solely  an  Incumbered  Estates 
Act;  but  for' myself  I  am  prepared  to  say  that  it  was  in  many 
respects  analogous  to,  and  had  in  part  the  same  objects  as,  the 
Acts  that  are  so  described. 

It  would,  of  course,  be  an  inefficient  and  therefore  an  inaccurate 
description  of  this  Act  to  speak  of  it  as  an  Incumbered  Estates 
Act;  but,  nevertheless,  by  whatever  name  it  is  known,  I  think  it 
undoubtedly  did  contemplate  that  an  encumbered  proprietor  who 
was  a  limited  owner  was  unable  to  fulfil  the  duties  of  proprietor- 
ship, and  that  it  was  not  for  the  good  of  the  State  that  the  encum- 
bered proprietor  should  be  compelled  to  continue  in  a  position 
in  which  he  could  do  no  good  either  to  himself  or  anybody 
else. 

*  The  Eoyal  Commission  on  Agriculture  disclosed  in  [*  363] 
more  than  one  part  of  the  evidence  the  evils  incident  to 
such  a  condition  of  things,  and  the  only  difficulty  I  have  had  in 
commenting  on  the  judgments  of  the  Court  of  Appeal  is,  that  I 
think  their  Lordships  have  been  misunderstood  in  treating  the 
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evidence  which  showed  the  injury  to  the  estate  rather  as  if  that 
evidence  was  itself  the  mischief  against  which  the  Act  was 
directed,  and  not  the  injury  to  the  estate  which  I  believe  is  the 
key  to  the  enactments  of  the  statute. 

The  provisions  as  to  heirlooms,  I  think,  raise  very  different 
considerations.  I  am  not  certain  that  any  public  considerations 
intervene  when  the  question  of  the  sale  of  heirlooms  arises.  It  is 
enough,  however,  to  say  that  public  considerations  here  do  very 
largely  enter  into  the  policy  of  the  particular  provisions  in  the 
Act  with  which  your  Lordships  are  now  dealing. 

My  Lords,  under  these  circumstances,  I  cannot  doubt  that  the 
appeal  should  be  dismissed,  and  the  order  of  the  Court  of  Appeal 
aflBrmed,  and  I  move  your  iLordships  accordingly. 

Lord  HoBHOUSE,  who  is  unable  to  attend,  requests  me  to  state 
that  he  desires  to  concur  in  the  judgment 

Lord  Watson:  — 

My  Lords,  this  case  would  have  presented  a  different  aspect  if 
the  Settled  Land  Acts  1882  to  1890  had  merely  been  intended  to 
regulate  the  respective  interests  of  tenants  for  life  and  remainder- 
men. But  the  whole  tenor  of  their  provisions,  as  well  as  the  title 
of  the  principal  Act,  indicate  that  the  leading  purpose  of  the 
Legislature  was  to  prevent  the  decay  of  agricultural  and  other 
interests  occasioned  by  the  deterioration  of  lands  and*  buildings  in 
the  possession  of  impecunious  life-tenants. 

In  exercising  the  discretion  committed  to  it  by  sect  10,  sub- 
sect  2  of  the  Act  of  1890,  I  venture  to  doubt  whether  the  Court 
can  derive  much  assistance  from  the  provisions  of  sect  53  of  the 
Act  of  1882.  These  prescribe  the  duty  which  the  life  tenant  owes 
to  his  remaindermen,  in  cases  where  he  has  actually  got  power 
to  sell  at  his  own  hand.  But,  in  cases  like  the  present, 
[*  864]  *  the  Court  has  to  determine  whether  he  is  to  have  any 
power  to  sell  —  a  question  which,  in  my  opinion,  involves 
other  considerations  than  those  arising  from  the  relative  positions 
of  the  parties  having  proprietary  interests,  present  and  expectant, 
in  the  estate.  In  solving  that  question,  I  think  the  Court  is 
bound  to  take  into  consideration  not  only  the  relative  interests  of 
those  parties,  but  the  interests  of  the  estate  itself,  including  in 
that  expression  the  well-being  of  the  persons  from  whose  indus- 
trial occupation  its  rents  and  profits  are  derived. 
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Upon  the  facts  of  the  case  I  can  add  nothing  to  what  has  been 
said  by  the  learned  Judges  of  the  Court  of  Appeal.  To  refuse 
consent  to  a  sale  of  the  mansion-house  in  such  circumstances 
would,  in  my  opinion,  be  to  defeat  the  main  object  of  the  statutes. 

My  noble  and  learned  friend.  Lord  Hersghell,  who  has  been 
obliged  to  leave  the  House,  requested  me  to  state  that  he  entirely 
concurs  in  the  judgment  proposed. 

Lord  Macnaghten  :  — 

My  Lords,  in  the  course  of  the  argument  your  Lordships  were 
invited  to  turn  to  the  Settled  Estates  Acts  if  you  would  ascertain 
the  rule  which  ought  to  guide  the  Court  in  exercising  the  powers 
entrusted  to  it  by  the  Settled  Land  Act  1882.  Your  Lordships, 
I  think,  would  hardly  be  disposed  to  take  that  course.  The  Act 
of  1882  differs  from  all  previous  legislation  in  regard  to  settled 
land.  It  proceeds  on  different  lines,  and  it  has  a  different  object 
in  view.  The  Settled  Estates  Acts  did  not  confer  or  enable  the 
Court  to  confer  on  a  limited  owner  powers  beyond  those  ordinarily 
inserted  in  a  well-drawn  settlement  They  were  no  doubt  very 
useful  Acts  in  their  way.  An  application  to  the  Court  at  a  mod- 
erate cost  was  made  to  serve  the  purposes  of  a  private  estate  Act 
But  the  Settled  Land  Act  was  founded  upon  a  broader  policy  and 
has  a  larger  scope.  A  period  of  agricultural  depression,  which 
showed  no  sign  of  abatement,  had  given  rise  to  a  popular  outcry 
against  settlements.  The  problem  was  how  to  relieve  settled  land 
from  the  mischief  which  strict  settlements  undoubtedly 
did  in  some  cases  produce,  without  doing  *away  alto-  [*365] 
gether  with  the  power  of  bringing  land  into  settlement 
That  was  something  very  different  from  the  task  to  which  Parlia- 
ment addressed  itself  in  framing  the  Settled  Estates  Acts.  In 
those  Acts  the  Legislature  did  not  look  beyond  the  interests  of 
the  persons  entitled  under  the  settlement  In  the  Settled  Land 
Act  the  paramount  object  of  the  Legislature  was  the  well-being 
of  settled  land.  The  interests  of  the  persons -enti tied  under  the 
settlement  are  protected  by  the  Act  as  far  as  it  was  possible  to 
protect  them.  They  must  be  duly  considered  by  the  trustees  or 
by  the  Court  whenever  the  trustees  or  the  Court  may  be  called 
upon  to  act  But  it  is  evident  I  think  that  the  Legislature  did 
not  intend  that  the  main  purpose  of  the  Act  should  be  frustrated 
by  too  nice  a  regard  for  those  interests.     Take  the  case  of  heir- 
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looms  as  an  illustration.  The  sale  of  heirlooms  is  authorised. 
The  purchase-money  becomes  capital  money  arising  under  the  Act, 
and  may  be  dealt  with  accordingly.  A  sale  of  heirlooms,  there- 
fore, may  seriously  disturb  the  interests  of  persons  entitled  under 
the  settlement.  A  remainderman  who  would  have  been  absolute 
owner  of  heirlooms  if  there  had  been  no  sale  may  find  the  heir- 
looms sold  and  the  purchase-money  applied  in  paying  oflf  encum- 
brances or  making  improvements  on  the  settled  land  without  any 
special  reservation  in  his  favour.  Still  the  Act  authorises  the 
sale,  but  it  entrusts  the  power  of  sanctioning  the  sale  to  the  Court 
alone,  as  being,  no  doubt,  likely  to  take  a  broader  and  more  inde- 
pendent view  than  the  trustees  of  the  settlement.  It  seems  to  me, 
therefore,  that  the  learned  counsel  for  the  appellants  were  not 
quite  right  in  saying  that  the  Court  ought  to  put  itself  exactly 
in  the  position  of  the  trustees  and  consider  what  prudent  trustees 
would  do.  I  think  something  more  is  expected  of  the  Court 
Trustees  would  not  be  to  blame  if  they  were  to  concentrate  their 
attention  on  the  interests  of  the  persons  entitled  under  the  settle- 
ment and  the  wishes  of  the  settlor.  It  is  the  duty  of  the  Court  — 
a  duty  which  the  Court  is  not  at  liberty  to  omit  —  also  to  keep 
in  view  the  main  purpose  of  the  Act  from  which  it  derives  its 
powers.  This  really  is  all  that  the  Court  of  Appeal  has  done, 
and  I  think  that  it  has  done  quite  right 

I  agree  that  the  appeal  must  be  dismissed  with  costs. 

[*  366]      ♦  Lord  Morris  :  — 

My  Lords,  I  concur  in  the  judgment  which  has  been 
moved  by  the  Lord  Chancellor,  and  in  the  reasons  which  he  has 
assigned  for  it. 

Lord  Hannbn  :  — 

My  Lords.  I  also  concur. 

Order  appealed  from  affirmed  and  appeal  dismissed  with 
costs;  cause  remitted  to  the  Chancery  Division, 
Lords'  Journals,  9th  August,  1892. 

ENGLISH  NOTES. 

Sect  10  of  the  Settled  Estates  Act,  1890  (53  &  54  Vict  c.  69),  which 
varies  slightly  from  the  former  enactment  contained  in  sect  16  of  the 
Act  of  1882,  is  as  follows  :  — 

'*  (1)    [Repeals  sect.  15  of  the  Act  of  1882.J 
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"  (2)    Notwithstanding  anything  contained  in  the  Act  of  1882,  the 
principal  mansion-house  (if  any)  on  any  settled  land,  and  the 
pleasure  grounds  and  park  and  lands  (if  any)  usually  occupied 
therewith,  shall  not  be  sold,  exchanged^  or  leased,  by  the  tenant 
for  life  without  the  consent  of  the  trustees  of  the  settlement  or 
an  order  of  the  Court. 
"  (3)   Where  a  house  is  usually  occupied  as  a  farm-house,  or  where 
the  site  of  any  house  and  the  pleasure  grounds  and  park  and 
lands  (if  any)  usually  occupied  therewith,  do  not  together  exceed 
twenty-five  acres  in  extent,  the  house  is  not  to  be  deemed  a 
principal  mansion-house  within  the  meaning  of  this  section." 
In  Dowager  Duchess  of  Sutherland  v.  Sutherland,  1893,  3  Ch.  169, 
62  L.  J.  Ch.  946,  69  L.  T.  186,  42  W.  R.  13,  it  was  held  by  Mr.  Jus- 
tice EoMEB  that  the  section  applies  to  a  lease,  including  a  grant  of 
easements  over  the  park,  &c.,  and  that  such  a  lease  granted  without 
leave  of  the  Court  or  consent  of  the  trustees  was  invalid. 

The  judgments  delivered  in  the  House  of  Lords  in  the  principal  case 
must  always  be  looked  to  as  important  declarations  upon  the  broad 
policy  of  these  Acts.  They  are  repeatedly  referred  to  in  the  arguments 
and  judgments  already  reported  in  the  case  of  In  re  Mundy  <k  Roper^s 
Contract,  No.  2,  p.  54,  ante. 

A  similar  principle  is  applied  in  the  decision  of  North,  J.,  in  Re 
WoHhanCs  Settled  Estates  (1896),  76  L.  T.  293.  In  that  case  a 
testator,  after  giving  certain  family  portraits  and  plate  in  his  mansion- 
house  called  K.  house  to  be  enjoyed  by  his  eldest  son  as  heirlooms 
during  his  life,  devised  the  mansion-house  and  all  other  his  real  estate 
to  trustees  upon  trust  out  of  the  rents,  &c.,  to  pay  certain  annuities  and 
subject  thereto  to  pay  the  rents,  &c.,  to  his  said  son  during  his  life,  and 
after  his  death  to  sell  the  same  and  divide  the  proceeds  as  directed. 

The  tenant  for  life  desired  to  sell  the  estate  including  the  mansion- 
house.  The  trustees  opposed  the  sale  on  the  ground  that  a  sale  was 
inexpedient  for  all  parties,  the  rental  being  greater  than  the  probable 
income  of  the  purchase-money  invested  in  trust  securities.  It  was, 
however,  admitted  that  if  the  estate  was  sold  at  all,  it  was  desirable  to 
sell  the  mansion-house  with  it.  It  did  not  appear,  as  the  learned 
Judge  remarked,  that  the  estate  was  a  family  estate,  in  any  sense 
which  gave  the  mansion-house  a  value  to  the  family  beyond  its  market 
value;  and  the  testator  had  himself  disposed  of  any  suggestion  of  that 
kind  by  directing  a  sale  at  the  death  of  the  tenant  for  life.  The  argu- 
ments used  by  the  trustees  who  were  presumably  the  mouthpiece  of  the 
annuitants,  did  not  afford  any  reason  why  the  mansion-house  should 
not  be  sold  as  well  as  the  rest  of  the  estate.  The  sale  was  sanctioned 
accordingly. 
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EGEETON  V.  EAEL  BEOWNLOW. 

(H.  L.  1853.) 

KULE. 

To  give  effect  to  a  settlement  which  is  executory  in  the 
sense  that  it  in  form  consists  of  directions  to  make  a  settle- 
ment, it  is  necessary  to  consider  whether  the  settlor  has 
been  his  own  conveyancer,  that  is  to  say,  has  so  expressed 
his  intention  in  detail  that  nothing  remains  to  be  done  but 
to  take  the  words  of  the  limitations  expressed,  and  convert 
them  into  legal  estates ;  or  whether  he  has  left  it  to  the 
Court  to  make  out  from  general  expressions  what  his  in- 
tention is,  and  to  express  that  intention  in  the  appropriate 
language  of  legal  limitations.  In  the  former  case  the  lan- 
guage of  the  directing  instrument  must  be  strictly  adhered 
to  in  the  executed  instrument. 

Egerton  v.  Earl  Brownlow.^ 

23  L.  J.  Cb.  348-422  (s.  0.  4  H.  L.  Gas.  1). 

[348]  Devise,  —  Contingency,  —  Condition  Precedent  or  Subsequent,  —  PuMic 

Policy. 

A  contingent  gift  or  interest  may  be  operated  on,  like  a  vested  interest  or 
estate,  by  a  condition  subsequent,  and  made  to  cease  and  become  void. 

The  Earl  of  Bridgewater  devised  large  real  estates  to  trustees  to  make  a 
settlement  In  accordance  with  the  limitations  contained  in  his  will.  One 
limitation  was  *^  to  Lord  Alford  for  and  during  the  term  of  ninety-nine  years, 
if  he  shall  so  long  live,"  remainder  to  trustees  during  his  life  to  preserve  con- 
tingent remainders,  **'  remainder  to  the  use  of  the  heirs  male  of  his  body,  with 
remainder  in  default  of  such  issue  to  the  use  of  C.  H.  C,  for  the  term  of  ninety- 
nine  years,  if  he  shall  so  long  live,"  remainders  to  trustees  and  to  the  use  of 

1  Present :  the  Lord  Chancellor  other  Lords,  with  the  Judges,  who  delir- 
(Lord  Cbanwobth),  Lords  Lyndhurst,  ered  to  the  House  their  opinions  on  certain 
Brougham,  Truro,  St.  Leonards,  and    questions  put  to  them  by  their  Lordships. 
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the  heirs  male  of  C.  H.  C.  similar  to  those  mentioned  in  the  case  of  Lord 
Alford,  "  subject  nevertheless  as  to  the  several  nses  and  estates  so  to  be  limited 
to  Lord  Alford  and  C.  H.  C.  and  to  the  trustees  during  their  respective  lives, 
and  to  the  heirs  male  of  their  respective  bodies,  to  the  several  provisoes  for 
the  determination  thereof  hereinafter  contained."  And  the  testator  declared 
that  in  such  settlement  his  estates  were  ^*  not  to  be  limited  successively  to  the 
use  of  the  first  and  other  sons  of  Lord  Alford  or  of  C.  H.  C.  in  tail  male,  but 
to  the  heirs  male  of  their  respective  bodies,  in  the  words  of  this  my  will,  it 
being  my  intention  that  the  vesting  of  my  estates  in  the  heirs  male  of  their 
respective  bodies  shall  be  suspended  during  the  lives  of  the  said  Lord  Alford 
and  C.  H.  C.  respectively."  And  he  provided  '*  that  if  Lord  Alford  shall  die 
without  having  acquired  the  title  of  Duke  or  Marquis  of  Bridgewater,  to  him 
and  the  heirs  male  of  his  body,  then  and  in  such  case  the  use  and  estate  here- 
inbefore directed  to  be  limited  to  the  heirs  male  of  his  body  shall  cease  and  be 
absolutely  void ;  .  .  .  and  my  real  estates  hereinbefore  devised  shall  there- 
upon go  over  and  be  enjoyed  according  to  the  subsequent  uses  and  limitations 
declared  and  directed  by  this  my  will  as  if  the  said  Lord  Alford  were  actually 
dead  without  issue  male."  Lord  Alford  came  into  possession  of  the  estates, 
but  died  without  having  acquired  the  title  of  Duke  or  Marquis  of  Bridgewater, 
leaving  an  heir  male,  the  appellant  in  this  case  :  Held,  reversing  the  decision 
of  the  Court  below  and  against  the  opinions  of  nine  out  of  eleven  Judges,  that 
the  contingent  interest  thus  created  in  favour  of  Lord  Alford's  heirs  male  was 
not  affected  by  the  proviso,  which  was  a  condition  subsequent,  and  was  void 
as  being  against  public  policy ;  and,  therefore,  that  the  eldest  son  of  the  late 
Lord  Alford  was  entitled  to  the  estates  as  heir  male,  under  the  limitation. 

This  was  an  appeal  from  a  decision  of  the  present  Lord  Cha.n- 
OELLOR,  when  Vice-Chanoellor. 

John  William,  seventh  Earl  of  Bridgewater,  by  his  will,  dated 
the  31st  of  March,  1823,  devised  all  his  real  estates  "unto  and  to 
the  use  of  the  Eight  Hon.  John  Earl  Brownlow,  the  Right  Hon. 
Edward  Herbert  Lord  Viscount  Clive,  and  Sir  Charles  Long,  knt., 
their  heirs  and  assigns  for  ever,  upon  trust  by  such  conveyances  and 
assurances  as  shall  be  deemed  expedient  or  counsel  shall  advise  to 
convey  and  assure,  settle  and  limit,  all  my  said  hereditaments  and 
real  estates  herein  before  devised,  with  their  appurtenances,  to  the 
several  uses,  upon  the  trusts,  and  for  the  intents  and  purposes,  and 
with,  under,  and  subject  to  the  powers,  provisoes,  limitations,  and 
declarations  hereinafter  by  this  my  will  declared  and  directed  con- 
cerning the  same."  .  .  .  Then  followed  various  limitations  which 
have  determined,  and  amongst  them  this  one  to  the  testator's  niece. 
Lady  Long,  wife  of  Sir  Charles  Long,  afterwards  Lord  Farn- 
borough,  which  *  was  referred  to,  as  an  illustration,  in  the  [*  349] 
judgment,  "  to  the  use  of  the  said  Dame  Amelia  Long,  for 
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the  term  of  ninety-nine  years,  if  she  shall  so  long  live,  remainder  to 
the  said  John  Earl  Brownlow,  and  Edward  Herbert  Lord  Viscount 
Clive,  and  their  heirs,  during  her  life,  in  trust  to  preserve  contin- 
gent remainders ;  remainder  to  the  use  of  the  heirs  male  of  the 
body  of  the  said  Dame  Amelia  Long.  .  .  .  Provided  always,  and  I 
declare  my  will  to  be  that  the  uses  and  estates  hereinbefore 
directed  to  be  limited  to  the  said  Dame  Amelia  Long  for  ninety- 
nine  years,  if  she  shall  so  long  live,  and  to  trustees  for  her  life,  to 
preserve  contingent  remainders,  and  to  the  heirs  male  of  her  body, 
shall  cease  and  be  void  in  case  there  shall  not  be  any  issue  male  of 
her  body  lawfully  begotten,  living  at  the  determination  of  the 
several  precedent  uses  or  estates  hereinbefore  directed  to  be  limited 
during  the  life  of  my  said  brother  and  to  the  heirs  male  of  his 
body  and  to  my  said  wife,  and  that  in  such  case  my  said  estates 
shall  go  over  and  be  settled  and  limited  as  if  the  said  Dame 
Amelia  Long  were  actually  dead  without  issue."  And  the  will 
afterwards  proceeded,  "remainder  to  the  use  of  the  Right  Hon. 
John  Hume  Oust,  commonly  called  Lord  Viscount  Alford,  the 
eldest  son  of  the  said  John  Earl  Brownlow,  by  my  niece,  Sophia, 
Lady  Brownlow,  his  late  wife,  deceased,  for  and  during  the  term  of 
ninety-nine  years,  if  he,  the  said  John  Hume  Lord  Viscount  Al- 
ford, shall  so  long  live ;  remainder  to  the  use  of  the  said  Edward 
Herbert  Lord  Viscount  Clive,  and  Sir  Charles  Long  and  their  heirs, 
during  the  life  of  the  said  John  Hume  Lord  Viscount  Alford,  in 
trust  to  preserve  contingent  remainders ;  remainder  to  the  use  of 
the  heirs  male  of  his  body ;  with  remainder,  in  default  of  such 
issue,  to  the  use  of  the  Hon.  Charles  Henry  Cust,  second  and  only 
younger  son  of  the  said  John  Earl  Brownlow,  by  the  said  Sophia 
Lady  Brownlow,  his  late  wife,  for  the  term  of  ninety-nine  years,  if 
he,  the  said  Charles  Henry  Cust,  shall  so  long  live ;  remainder  to 
the  use  of  the  said  Edward  Herbert  Lord  Viscount  Clive,  and  Sir 
Charles  Long  and  their  heirs,  during  the  life  of  the  said  Charles 
Henry  Cust,  upon  trust  to  preserve  contingent  remainders;  re- 
mainder to  the  use  of  the  heirs  male  of  the  body  of  the  said  Charles 
Henry  Cust;  subject,  nevertheless,  as  to  the  several  uses  and 
estates  so  to  be  limited  to  the  said  John  Hume  Lord  Viscount  Al- 
ford and  Charles  Henry  Cust,  and  to  the  trustees  during  their  re- 
spective lives,  and  to  the  heirs  male  of  their  respective  bodies,  to 
the  several  provisoes  for  the  determination  thereof  hereinafter  con- 
tained."   Then  followed  other  remainders,  which  it  is  not  necessary 
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to  particularise  for  this  case.  "  And  I  declare  that  in  the  settle- 
ment to  be  made  pursuant  to  this  my  will,  my  said  estates  are  not 
to  be  limited  successively  to  the  use  of  the  first  and  other  sons  of, 
&c.,  the  said  Dame  Amelia  Long,  or  of  the  said  Lord  Viscount  Al- 
ford,  or  of  the  said  Charles  Henry  Oust  in  tail  male ;  but  to  the 
heirs  male  of  their  respective  bodies,  in  the  words  of  this  my  will ; 
it  being  my  intention  that  the  vesting  of  my  estates  in  the  heirs 
male  of  their  respective  bodies  shall  be  suspended  during  the  lives 
of  the  said  Dame  Amelia  Long,  the  said  Lord  Viscount  Alford,  and 
the  said  Charles  Henry  Cust  respectively."  Then  followed  a  pro- 
vision that  every  person  entitled  under  the  will  to  the  beneficial 
enjoyment  of  the  estates  should  take  and  bear  the  surname  and 
arms  of  Egerton  only.  "  Provided  always,  and  I  declare  my  will 
to  be,  that  if  the  said  John  Hume  Lord  Viscount  Alford,  shall  die 
without  having  acquired  the  title  or  dignity  of  Duke  or  Marquis  of 
Bridgewater  to  him  and  the  heirs  male  of  his  body,  then  and  in 
such  case  the  use  and  estate  hereinbefore  directed  to  be  limited  to 
the  heirs  male  of  his  body  shall  cease  and  be  absolutely  void ;  and 
that  if  the  earldom  of  Brownlow  shall  descend  and  come  to  him, 
and  he  shall  not  have  acquired,  or  shall  not  acquire,  the  title  and 
dignity  of  Duke  or  Marquis  of  Bridgewater  to  him  and  the  heirs 
male  of  his  body  before  the  end  of  five  years  next  after  he  shall  be- 
come Earl  Brownlow,  then  and  in  such  case  the  several  uses  and 
estates  hereinbefore  directed  to  be  limited  to  the  said  John  Hume 
Lord  Viscount  Alford,  and  to  trustees  during  his  life  for  preserving 
contingent  remainders,  and  to  the  heirs  male  of  his  body,  shall 
thenceforth  cease  and  be  absolutely  void ;  and  that  my  said  here- 
ditaments and  real  estates  hereinbefore  devised  shall,  in 
either  *  of  the  said  cases,  thereupon  go  over  and  be  enjoyed  [*  350] 
according  to  the  subsequent  uses  and  limitations  declared 
and  directed  by  this  my  will,  as  if  the  said  John  Hume  Lord  Vis- 
count Alford  were  actually  dead  without  issue  male.  Provided 
also,  and  I  declare  my  will  to  be,  that  if  it  shall  happen  that  the  said 
John  Hume  Lord  Viscount  Alford  shall  not  acquire  the  title  and 
dignity  of  Duke  or  Marquis  of  Bridgewater,  to  him  and  the  heirs 
male  of  his  body,  with  the  immediate  limitation  over  of  such  title 
and  dignity  to  the  said  Charles  Henry  Cust  and  the  heirs  male  of 
his  body,  or  to  the  heirs  male  of  his  body  if  he  shall  be  dead  leav- 
ing issue  male,  and  also  that  the  said  Charles  Henry  Cust  shall  not 
acquire  the  title  and  dignity  of  Duke  or  Marquis  of  Bridgewater 
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to  him  and  the  heirs  male  of  his  body,  then  and  in  such  case  the 
use  and  estate  hereinbefore  directed  to  be  limited  to  the  heirs  male 
of  the  body  of  the  said  Charles  Henry  Gust  shall  cease  and  be  ab- 
solutely void ;  and  that  if  the  earldom  of  Brownlow  shall  descend 
and  come  to  him,  the  said  Charles  Henry  Cust,  and  he  shall  not 
have  acquired,  or  shall  not  acquire  the  title  and  dignity  of  Duke 
or  Marquis  of  Bridgewater  to  him  and  the  heirs  male  of  his  body 
before  the  end  of  five  years  next  after  he  shall  become  Earl  Brown- 
low,  then  and  in  such  case  the  several  uses  and  estates  hereinbefore 
directed  to  be  limited  to  the  said  Charles  Henry  Cust,  and  to 
trustees  during  his  life  for  preserving  contingent  remainders,  and 
to  the  heirs  male  of  his  body,  shall  thenceforth  cease  and  be  void ; 
and  that  in  either  of  such  cases  my  said  hereditaments  and  real 
estates  hereinbefore  devised  shall  thereupon  go  over  and  be  en- 
joyed according  to  the  subsequent  limitations  of  this  my  will,  as  if 
the  said  Charles  Henry  Cust  were  actually  dead  without  male 
issue.  Provided  also,  and  I  declare  my  will  to  be,  that  if  my 
brother,  the  said  Francis  Egerton,  shall  be  declared  Duke  or  Mar- 
quis of  Bridgewater,  with  such  limitations  over  of  the  said  title 
and  dignity  as  that  the  same  may,  immediately  after  the  failure  of 
issue  male  of  my  said  brother,  come  to  the  said  John  Hume  Lord 
Viscount  Alford,  and  the  heirs  male  of  his  body,  and  after  them  to 
the  said  Charles  Henry  Cust  and  the  heirs  male  of  his  body,  then 
and  in  such  case  my  said  hereditaments  and  real  estates  hereinbe- 
fore devised  shall  be  settled,  limited,  and  enjoyed  in  such  manner 
as  if  the  several  provisoes  hereinbefore  expressed  for  the  determi- 
nation of  the  uses  or  estates  directed  to  be  limited  to  the  said  John 
Hume  Lord  Viscount  Alford  and  Charles  Henry  Cust,  and  to 
trustees  during  lives  for  preserving  contingent  remainders,  and  to 
the  heirs  male  of  their  bodies  respectively,  subsequent  to  the  proviso 
for  taking  and  using  the  name  and  arms  of  Egerton  only,  had  not 
been  contained  in  this  my  will" 

Afterwards  followed  this  proviso,  which  was  commented  upon  in 
tJi«  judgment:  " Provided  always,  and  I  declare  my  will  to  be,  that 
if  the  Haid  John  Earl  Brownlow  shall  hereafter  take  any  other  title 
Ihari  Duke  or  Marquis  of  Bridgewater,  so  as  to  be  inheritable  by  or 
htuiuA  to  the  issue  male  of  his  body  by  the  said  Sophia  Lady 
I'/iownlow,  his  late  wife,  or  any  of  them,  then  and  in  such  case  the 
ti^'^  ttfid  CHtntes  hereinbefore  declared  and  directed  to  be  limited  to 
ih*t  Jt;ii/1  John  Hume  Lord  Viscount  Alford  and  Charles  Henry  Cust, 
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and  to  trustees  during  their  lives  for  preserving  contingent  re- 
mainders, and  to  the  heirs  male  of  their  bodies  respectively  shall 
thenceforth  cease  and  be  void ;  and  that  thereupon  my  said  here- 
ditaments and  real  estate  shall  go  over,  and  be  limited  and  enjoyed 
according  to  this  my  will,  as  if  the  said,  &c.  .  .  .  Provided  ako, 
and  I  declare  my  will  to  be,  that  if  the  use  or  estate  hereinbefore 
limited  to  the  said  John  Hume  Lord  Viscount  Alford  for  the  term 
of  ninety-nine  years,  determinable  as  aforesaid,  or  the  use  and 
estate  limited  to  the  heirs  male  of  his  body  as  aforesaid,  shall  be 
determined  and  made  void,  by  virtue  or  according  to  any  of  the 
provisions  for  that  purpose  hereinbefore  contained,  any  jointure  to 
be  made,  or  convenanted  to  be  made  by  him  as  aforesaid,  shall 
thenceforth  cease  and  be  void." 

The  testator  died  without  issue  on  the  21st  of  October,  1823 ;  and 
without  having  revoked  or  altered  his  wilL  Lord  Alford  was  then 
in  the  twelfth  year  of  his  age. 

In  1837  Lord  Alford  became  heir-at-law  of  the  testator,  but  he  did 
not  become  entitled  in  possession  to  the  term  of  ninety-nine  years, 
if  he  should  so  long  live,  until  the  death  of  the  Countess  of 
Bridge  water  *in  1849;  he  then  exercised  his  jointuring  [*  351] 
power,  and  assumed  the  name  and  arms  of  Egerton.  He 
died  on  the  8rd  of  January,  1851,  leaving  the  appellant,  an  infant, 
his  eldest  son,  who  is  also  heir-at  law  of  the  testator.  The  duke- 
dom or  marquisate  of  Bridgewater  has  not  been  acquired,  neither 
has  the  appellant  nor  John  Earl  Brownlow  since  the  Mate  of  the 
will  taken  any  other  title.  In  February,  1851,  the  appellant,  by  his 
next  friend,  filed  his  bill  in  Chancery,  praying  that  he  might  be  de- 
clared equitable  tenant  in  tail  male  in  possession,  &c.,  and  for  an 
account  of  rents,  &c.  The  defendants  were  the  present  trustees  of 
the  will ;  the  said  Hon.  Charles  Henry  Egerton  and  his  eldest  son, 
the  said  Wilbraham  Egerton  the  elder;  and  the  said  William  Tat- 
ton  Egerton  and  his  eldest  son,  Wilbraham  Egerton  the  younger. 

The  case  had  been  argued  in  the  Court  below  on  demurrer,  the 
defendants  having  demurred  for  want  of  equity.  Answers  were 
then  put  in;  and  on  the  26th  of  February,  1852,  Lord  Cranwohth, 
Vice-Chanoellor,  delivered  the  judgment  which  was  now  appealed 
against 

Two  questions  were  raised :  first,  whether  the  proviso  was  to  be 
construed  as  a  condition  precedent  or  a  condition  subsequent ;  and, 
secondly,  if  subsequent,  whether  it  was  void  as  against  public 
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policy.  The  Vice-Chancellor  had  decided  in  substance  that  the 
condition  was  a  condition  precedent  and  that  that  condition  not 
having  been  fulfilled,  the  estate  passed  over  to  C.  H.  Egerton,  who 
was  entitled  to  an  account.     This  appeal  was  then  brought. 

Sir  R.  Bethell  (Solicitor-General)  and  Sir  Fitzroy  Kelly,  for  the 
appellant  (Mr.  C.  Hall  was  with  them). 

Mr.  James  Eussell  and  Mr.  G.  M.  Giffard,  for  the  respondent, 
Charles  Henry  Egerton. 

Mr.  Rolt  and  Mr.  Malins,  for  the  respondent,  Wilbraham  Eger- 
ton, jun.,  and  other  parties  in  remainder. 

Sir  F.  Kelly,  in  reply. 

On  the  first  question  the  following  cases  and  authorities  were 
cited:  Butler's  Fearne's  Cont.  Eem.  12,373;  Shep.  Touch.  117, 132, 
7th  ed. ;  Gilb.  Uses,  by  Sugden,  177 ;  Jervoise  v.  The  Duke  of  Norihr 
umberland,  IJ.  &  W.  559  (21  R.  R  229) ;  Rochfort  v.  FUzniaurice, 
2  Dru.  &  W.  1;  Papillon  v.  Voice,  2  P.  Wms.  471. 

And  on  the  second  question :  Jones  v.  Randall,  Cowp.  37 ;  Gril- 
hert  V.  Sykes,  16  East,  150  (14  R.  R.  327)  ;  WUde  v.  GHffin,  5  Esp. 
142 ;  Eex  v.  Martin,  2  Camp.  268  (11  R.  R.  674) ;  Cole  v.  Gower, 
6  East,  110;  JVatkins  v.  Hewlett,  1  Brod.  &  Bing.  1;  Clark  v. 
Johnson,  3  Bing.  424 ;  Mitchel  v.  Reynolds,  1  P.  Wms.  181 ;  Eltham 
V.  Kingsman,  1  B.  &  Aid.  683  (19  R.  R.  417);  Hartley  v.  Rice,  10 
East,  22  (10  R  R  228) ;  WUde  v.  Harris,  7  C.  B.  999;  18  L.  J. 
C.  P.  297 ;  Simpson  v.  Lord  Howden,  9  CI.  &  F.  61 ;  Kingston  v. 
Fierrepoint,  1  Vern.  5 ;  Good  v.  Mliot,  3  T.  R  693  (1  R  R.  803); 
Fvans  v.  Jones,  5  M  &  W.  77 ;  8  L  J.  (N.  S.)  Ex.  173 ;  Da  Costa  v, 
Jon£s,  Cowp.  729 ;  Lord  Abergavenny's  Case,  12  Co.  Rep.  70 ;  Ferrin 
V.  Lyon,  9  East,  170  (9  R.  R  520) ;  Gill  v.  Fearson,  6  East,  173 
(8  R.  R  447) ;  Richardson  v.  Mellish,  2  Bing.  252  (27  R.  R.  603) ; 
HibUewhite  v.  M'Morine,  5  M.  &  W.  462,  8  L.  J.  (K  S.)  Ex.  271 ; 
Capper  v.  Lord  Zindsey,  3  H.  L.  C.  293. 

On  the  conclusion  of  the  argument,  the  following  questions  were 
agreed  to  by  the  House  to  be  put  to  the  Judges :  — 

"  Taking  the  facts  from  the  printed  cases,  but  reading  the  will  as 
if  it  were  a  devise  to  the  uses  therein  mentioned,  and  not  a  devise 
to  trustees  to  convey  to  those  uses,  the  following  questions  are  to 
be  put  to  the  Judges : 

"  1.  On  the  decease  of  Lord  Alford,  did  his  eldest  son,  the  appel- 
lant, become  entitled  to  any  and  what  estate  in  the  lands  devised 
in  remainder  immediately  expectant  on  the  ninety-nine  years  term  ? 
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"  2.  If  he  did,  is  such  estate  liable  to  be  defeated  on  any  and 
what  event  or  events,  and  may  it  or  not  come  in  esse,  or  revive 
again,  on  any  and  what  event  or  events  ? 

"  3.   On  the  decease  of  Lord  Alford,  did  his  brother,  C. 
H.  Egerton,  the  respondent,  *  become  entitled  to  any  and  [*  352] 
what  estate  in  remainder  immediately  expectant  on  the 
said  term? 

"  4.  If  he  did,  then  is  such  estate  liable  to  be  defeated  on  the 
happening  of  any  and  what  event  or  events  ? 

"  5.   Are  all  or  any,  and  which,  of  the  several  provisoes  void  ? 

"  6.  Are  the  provisoes,  or  any  and  which  of  them,  to  be  treated 
as  being  conditions  precedent  ? 

"  7.  In  the  events  which  have  happened,  has  the  jointure  ap- 
pointed in  favour  of  Lady  Marianne  Alford  ceased  ? " 

Pollock,  C.  B.,  on  behalf  of  the  Judges,  requested  time  for  de- 
liberation, which  was  granted ;  the  House  expressing  a  desire  that 
no  unnecessary  time  should  be  lost,  so  that,  if  possible,  the  case 
should  be  disposed  of  this  session. 

August  1. — The  House  met  to  receive  the  opinions  of  the  Judges. 
The  Lord  Chief  Baron  and  M^.  Justice  Williams  attended  —  the 
other  Judges  being  absent  on  circuit.  The  House,  being  informed 
that  the  Judges  differed  in  opinion,  declined  to  receive  the  opinions 
of  the  Lord  Chief  Baron  on  the  one  side  and  of  Mr.  Justice  Wil- 
liams on  the  other,  as  representing  the  other  Judges  on  either  side ; 
but  adjourned  the  case,  and  required  the  attendance  of  all  the 
Judges  to  deliver  their  opinions  seriatim, 

August  12.  —  The  greater  part  of  the  Judges  now  attended  and 
delivered  their  opinions.  The  opinion  of  the  majority  of  them  is 
substantially  contained  in  the  following  opinion  of 

Parke,  B.  —  Seven  questions  are  proposed  by  your  Lord-  [368] 
ships,  in  answering  which  we  are  to  assume  the  facts  stated 
in  the  printed  cases  to  be  correctly  stated,  and  the  will  as  not  con- 
taining merely  a  devise  to  trustees  to  prepare  a  settlement,  but  as 
itself  being  a  devise  to  uses.  —  [His  Lordship  having  stated  the 
date  of  the  will  and  the  state  or  the  various  devises,  read  the  first 
of  the  questions  put  by  the  Lords,  and  said.]  —  To  that  question 
I  answer,  that  on  the' decease  of  Lord  Alford,  his  eldest  son,  the 
appellant,  did  not  become  entitled  to  any  estate  in  the  lands  devised 
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in  remainder  immediately  expectant  on  the  ninety-nine  years  term. 
The  estate  was  devised  to  Lord  Alford  for  ninety-nine  years,  if  he 
should  so  long  live,  remainder  to  the  use  of  trustees  and  their 
heirs,  during  the  life  of  Lord  Alford,  in  trust  to  preserve  contin- 
gent remainders,  remainder  to  the  heirs  male  of  his  body.  This 
was  clearly  a  contingent  remainder.  If  there  had  been  a  devise  to 
Lord  Alford  for  ninety-nine  years,  if  he  should  so  long  live,  re- 
mainder to  trustees,  &c.,  remainder  to  the  heirs  of  his  body  if  Lord 
Alford  should  acquire  by  creation  or  inheritance  a  particular  title, 
it  would  have  been  clearly  a  contingent  remainder.  In  the  first 
case  one  event  was  to  happen,  viz.,  an  heir  male  of  the  body  to  be 
in  existence  at  the  termination  of  the  particular  estate.  In  the 
other  case  two  events  must  occur :  the  ascertaining  of  the  party  to 
take  as  heir  of  the  body,  and  the  acquisition  of  the  specified  title  ; 
both  must  happen  before  the  estate  could  vest ;  both  are  therefore 
contingencies  precedent  to  the  appellant  acquiring  any  interest; 
unless  they  occurred,  he  could  take  nothing ;  or  in  ordinary, 
though  not  correct  language,  both  are  conditions  precedent.  But 
the  language  of  the  will  in  the  part  where  the  acquisition  of  the 
title  is  rendered  necessary  is  in  the  shape  of  a  proviso. —  [He  read 
it]  — The  estate  or  use  limited  to^the  heirs  male  of  the  body  did 
not  exist  or  arise  until  the  death  of  Lord  Alford,  and  it  could  not 
cease  and  be  void  until  it  existed  ;  and  the  proviso  as  to  cesser  can 
only  operate  in  this  particular  case  as  a  declaration  of  the  contin- 
gency, upon  the  happening  or  non -happening  of  which  the  estate  is 

to  vest.  Whatever  language  is  used,  the  meaning  is  the 
[*  369]  same.  It  is  clear  that  it  was  intended  *  that  a  certain  event 

should  happen  before  an  estate  or  interest  should  exist 
or  arise,  and  the  form  of  expression  used  cannot  make  it  what  it 
really  is  not  —  an  event  to  defeat  an  estate  or  interest  already 
existing.  In  words,  if  the  contingency  does  not  happen,  the  use 
and  the  estate  ceases  and  is  void  ;  but  it  is  in  words  merely,  for,  in 
reality,  no  use  arises  or  could  take  effect  imless  the  event  hap- 
pened, on  the  happening  of  which  it  was  to  take  eflFect  With 
respect  to  those  limitations  in  which  the  use  actually  has  arisen, 
and  the  estate  has  vested,  it  operates  as  a  defeasance,  or,  in 
common  language,  a  condition  subsequent ;  with  respect  to  uses 
which  have  not  yet  arisen,  and  estates  which  have  not  vested, 
and  which  cannot  therefore  cease,  the  proviso,  to  have  any  opera- 
tion, must  be  construed  to  create  a  contingency  which  is  to  happen 
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before,  or  in  common  parlance,  a  condition  precedent  to  their 
coming  into  esse  or  existing.  If  the  appellant  were  proceeding  at 
law  to  recover  his  estate  in  an  ejectment,  and  there  were  special 
pleadings  in  that  form  of  action,  he  would  have  had  to  state  in  his 
declaration  the  happening  of  both  events,  pursuant  to  the  rule 
which  requires  all  precedent  conditions  to  be  stated  by  the  peti- 
tioner, all  conditions  subsequent  which  cause  the  estate  to  cease  to 
be  pleaded  by  the  defendant.  It  may,  indeed,  happen,  that  the 
form  of  the  deed  giving  a  benefit,  and  then  defeating  it  in  a  partic- 
ular case  by  matter  contained  in  a  proviso  may  throw  the  burden 
of  pleading  in  such  a  case,  and  proof  of  the  non-happening  of  the 
event,  on  the  other  side ;  but  the  course  of  pleading  would  not 
alter  the  nature  of  the  event ;  it  would  be  still  one  on  the  happen- 
ing of  which  the  plaintiffs  title  would  take  effect,  and  not  other- 
wise, and  on  the  non-happening  of  which  it  would  not  take  effect 
at  all.  It  would  not  be  a  contingency  on  which  an  estate  already 
gained  were  lost.  This  distinction  is  important  only  when  the 
contingency  is  illegal  or  impossible.  Supposing  it  to  be  illegal,  if 
it  be  a  contingency  or  condition  precedent,  and  the  event  does  not 
happen,  or  if  it  be  impossible,  and  therefore  cannot  happen,  the 
party  never  obtains  the  estate ;  if  it  be  a  condition  subsequent,  he 
never  loses  what  he  has  got.  The  law  will  not  allow  an  estate  or 
interest  actually  vested  to  be  devested  on  an  illegal  condition ;  and 
an  impossible  condition  cannot  be  performed.  It  is  quite  clear  in 
this  case,  in  consequence  of  the  event  not  happening  on  which  his 
right  to  the  estate  depends,  that  he  does  not  get  it  —  he  gains 
nothing ;  it  is  not  a  condition  or  contingency  to  make  him  lose 
what  he  had  got  I  take  it  to  be  quite  clear,  therefore,  that  this  is 
a  condition  precedent.  In  the  second  proviso,  the  not  happening 
of  the  event  mentioned  would  have  the  effect  of  putting  an  end  to 
one  estate  which  existed,  and  of  preventing  another  which  did  not 
exist  from  coming  into  existence.  In  the  former  case  it  would 
operate  as  a  condition  subsequent  —  in  the  latter  as  a  condition 
precedent,  using,  as  before,  that  word  in  its  popular  and  not  strictly 
legal  sense.  As  to  the  second  question,  I  am  clearly  of  opinion 
that  the  appellant  took  no  estate  ;  it  is,  perhaps,  unnecessary  to 
answer  this  question,  as  the  event  never  happened  on  which  he 
was  to  take.  But  in  case  he  did  take  such  an  estate,  then  it  would 
go  over  in  the  events  mentioned  in  the  fourth,  seventh,  and  eighth 
provisoes.     If  Lord  Alford  did  not  take  any  estate,  it  cannot  revive 
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again ;  but  be  would  take  an  estate  in  tail  male  in  tbe  event  of 
Lord  Brownlow  acquiring  a  dukedom  or  marquisate  limited  as 
required  by  the  sixth  proviso,  by  way  of  shifting  use ;  within  the 
limits  established  against  perpetuities,  it  matters  not  how  often 
the  uses  shift.  As  to  the  third  question,  I  think  that  on  the 
decease  of  Lord  Alford,  his  brother,  the  respondent,  took  an  estate 
for  ninety-nine  years,  if  he  should  so  long  live.  My  answer  to 
the  fourth  question  is,  that  it  was  liable  to  be  defeated  by  the 
happening  of  the  events  in  the  fourth,  seventh,  and  eighth  pro- 
visoes. My  answer  to  the  fifth  question  is,  none  of  the  provisoes 
is  void.  The  objection  to  the  validity  of  the  several  provisoes  is 
either  that  they  are  impossible,  too  remote,  or  illegal.  None  of 
these  provisoes  is  impossible,  although  the  party  interested  may 
not  be  able  to  perform  the  conditions.  The  first  is,  that  Lord 
Alford  shall  acquire  the  title  and  dignity  of  Duke  or  Marquis  of 
Bridgewater.  He  cannot,  by  his  own  act,  acquire  it,  and  therefore 
it  is  said  to  be  impossible.   But  the  meaning  of  the  term  "  acquire  '* 

is  not  if  he  should  obtain  it  by  his  own  act,  but  if  the 
[*  370]  Crown  should  be  *  pleased  to  bestow  that  dignity  upon  him, 

and  he  should  accept  it.  In  that  sense  it  is  by  no  means 
impossible  that  he  should  acquire  the  title.  There  is  no  dif- 
erence,  in  my  opinion,  between  the  expression  "acquire"  or 
"  obtain  "  or  "  have  the  title  created  in  his  favour,"  and  it  should 
be  accepted  by  him.  The  same  observation  applies  to  all  the 
other  provisoes ;  none  is  impossible,  nor  is  any  one  of  them  too 
remote.  The  old  doctrine  of  a  possibility  mounted  on  a  possibility 
—  Cholmley's  Case,  2  T.  E.  50,  a,  cannot  be  any  longer  considered 
as  in  force,  after  Lord  Nottingham's  judgment  in  The  Duke  of 
Norfolk* s  Casey  3  Ch.  Cas.  1,  29,  and  the  establishment  of  a  definite 
rule  against  perpetuities.  The  cases  in  which  grants  to  now 
existing  corporations  or  individuals  by  a  particular  name  have 
been  held  void  are  to  be  explained  on  the  ground  that  gifts  to 
persons,  tanquam  in  esse,  are  void  for  want  of  proper  objects.  The 
principal  question  argued  at  your  Lordships'  bar  was,  that  the 
provisoes  were  illegal.  I  am  of  opinion  that  none  of  them  is 
illegal.  The  main  ground  on  which  it  is  argued  that  the  pro- 
visoes are  illegal  is,  that  they  are  against  "  public  policy.*'  This 
is  a  vague  and  unsatisfactory  term,  and  calculated  to  lead  to 
uncertainty  and  error  when  applied  to  the  decision  of  legal  rights. 
It  is  capable  of  being  understood  in  different  senses  ;    it  may,  and 


R.  a  VOL.  XXIV.]      SETTLEMENT  (EXECUTORY  AND   EXECUTED).         129 
Egsrton  ▼.  Earl  Brownlow,  98  L.  J.  Gh.  870. 

does,  in  its  ordinary  sense,  mean  ''political  expedience/'  or  that 
which  is  best  for  the  common  good  of  the  community;  and  in 
that  sense  there  may  be  every  variety  of  opinion,  according  to  the 
education,  habits,  talents,  and  disposition  of  each  person  who  is  to 
decide  whether  an  act  is  against  public  policy  or  not  To  allow 
this  to  be  a  ground  of  judicial  decision  would  lead  to  the  greatest 
uncertainty  and  confusion.  It  is  the  province  of  the  statesman 
and  not  the  lawyer  to  discuss,  and  of  the  Legislature  to  determine, 
what  is  the  best  for  the  public  good,  and  to  provide  for  it  by 
proper  enactments.  It  is  the  province  of  the  Judge  to  expound 
the  law  only — the  written  from  the  statute,  the  unwritten  or 
common  law  from  the  decisions  of  our  predecessors  and  of  our 
existing  Courts  —  from  the  text-writers  of  acknowledged  authority, 
and  upon  the  principles  to  be  clearly  deduced  from  them  by  sound 
reason  and  just  inference  —  not  to  speculate  upon  what  is  the 
best,  in  his  opinion,  for  the  advantage  of  the  community.  Some 
of  these  decisions  may  have,  no  doubt,  been  founded  upon  the 
prevailing  and  just  opinions  of  the  public  good  —  for  instance,  the 
illegality  of  covenants  in  restraint  of  marriage  or  trade ;  they  have 
become  a  part  of  the  recognised  law,  and  we  are,  therefore,  bound 
by  them ;  but  we  are  not  thereby  authorised  to  establish  as  law 
everything  which  we  may  think  for  the  public  good,  and  prohibit 
everything  which  we  think  otherwise.  The  term  "  public  policy  " 
may,  indeed,  be  used  only  in  the  sense  of  the  policy  of  the  law,  and 
in  that  sense  it  forms  a  just  ground  of  judicial  decision.  It 
amounts  to  no  more  than  that  a  contract  or  condition  is  illegal 
which  is  against  the  principle  of  the  established  law.  If  it  can  be 
shown  that  any  provision  is  contrary  to  well-decided  cases  or  the 
principle  of  decided  cases,  and  void  by  analogy  to  them;  and  within 
the  same  principle,  the  objection  ought  to  prevail.  But  we  are 
clearly  of  opinion  that  this  cannot  be  shown  here.  Primd  facie, 
all  persons  are  free  to  dispose  of  their  property  according  to  their 
will  and  pleasure,  and  are  free  to  make  such  contracts  as  they 
please,  and  are  morally  and  legally  bound  by  them,  provided,  in 
both  cases,  they  adopt  the  formalities  required  by  the  common 
and  statute  law.  We  find,  however,  from  the  sources  of  informa- 
tion from  which  we  derive  our  knowledge  of  the  common  law,  that 
contracts  have  been  deemed  to  be  illegal  and  void  in  many  cases  ; 
none  of  them,  however,  resembling  the  present.  One  great  class 
of  cases  has  been  that  of  wagers.  Courts  have  been  anxious  to 
VOL.  xxrv.  —  9 
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discountenance  all  wagers  in  which  the  parties  have  had  no 
interest,  and  been  astute,  even  to  an  extent  bordering  upon  the 
ridiculous,  to  find  reasons  for  refusing  to  enforce  them.  Such  is 
the  case  of  the  wager  in  Eliham  v.  Kingsman.  Others,  with  just 
reason,  they  have  refused  to  enforce,  where  persons  have  volun- 
tarily interfered  in  the  affairs  of  another,  and  bet  wagers, 
[*  371]  the  decision  of  which  would  affect  *his  feelings,  or  be  out- 
ragers  upon  decency.  Such  is  the  case  of  Da  Costa  v. 
Jones.  The  question  of  the  sex  of  an  individual  could  not  be  made 
the  subject  of  a  wager,  but  if  it  arose  in  the  course  of  litigation 
with  respect  to  the  real  rights  of  parties  —  for  instance,  in  suing 
for  a  legacy  left  to  a  male  —  the  inquiry,  however  indelicate  it 
might  be,  could  not  be  avoided.  In  other  cases  of  wagers,  where 
the  effect  would  be  to  make  a  man  a  judge  in  his  own  cause  — 
such  as  the  case  of  a  wager  laid  by  a  Judge  upon  the  event  of  a  cause 
which  he  is  to  decide  —  it  would  be  against  the  established 
rule,  "  Tiemo  in  proprid  causdL  judex  esse  debet,"  to  allow  him  to 
acquire  an  interest  in  it.  Jones  v.  Randall.  In  the  case  of 
Gilbert  v.  Sykes  the  Court  certainly  went  a  great  length  in  hold- 
ing a  wager  to  be  void  on  the  life  of  the  late  Emperor  of  the 
French.  I  doubt  much  whether,  if  the  matter  were  res  nova,  that 
case  would  be  decided  in  the  same  way.  But  if  this  had  not  been 
the  case  of  a  wager,  but  of  a  policy  by  one  who  had  an  interest  in 
the  life  of  the  late  Emperor  of  the  French,  would  there  be  any 
question  as  to  the  right  of  the  assured  to  recover  after  his  death  ? 
There  are  other  cases  in  which  contracts  or  provisoes  have  been 
held  to  be  illegal  on  principles  long  recognised  by  the  common 
law,  such  as  marriage-brokage  bonds,  conditions  or  contracts  not  to 
marry,  in  restraint  of  trade,  against  alienation  of  land,  including 
those  violating  the  law  of  perpetuities ;  others  have  been  forbidden 
upon  principles  long  established  in  Courts  of  equity,  where  a  con- 
tract creates  an  interest  at  variance  with  a  duty ;  all  these  rest 
upon  established  authority.  Another  case  referred  to  was  that  of 
Cole  V.  Gower,  where  a  promissory  note  for  a  certain  sum^  was 
given  to  parish  ofl&cers  to  indemnify  a  parish  against  the  expenses 
of  the  maintenance  of  an  illegitimate  child.  The  ground  of  that 
decision  clearly  was,  that  an  agreement  for  a  certain  sum  was 
against  the  provisions  of  statute  6  Greo.  II.  c.  31,  which  only  autho- 
rises an  indemnity.  When  public  policy  is  spoken  of  by  the 
Judges,  it  must  be  understood  to  be  spoken  of  in  reference  to  the 
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provisions  of  the  statute.  It  is  a  statement  of  the  probable  reason 
for  making  the  law,  in  order  to  show  the  true  construction  of  the 
law  made.  It  would  not  be  contended  that  a  bond  for  a  given 
sum,  upon  a  contract  by  the  obligee  to  support  a  man  for  his  life, 
would  be  void  on  the  ground  of  public  policy,  as  tending  to  the 
insecurity  of  life.  In  this  present  case  there  is  a  total  absence  of 
precedent  or  authority,  the  case  of  The  Earl  of  Kingston  v.  Pierre- 
point  being  clearly  distinguishable,  as  will  be  afterwards  shown. 
Upon  what  grounds,  then,  is  it  to  be  said  that  the  provisoes  are 
illegal  ?  It  cannot  be  on  the  ground  that  the  object  is  illegal,  for 
the  obtaining  a  title  is  a  worthy  and  laudable  object  of  ambition. 
It  cannot  be  that  the  means  intended  to  be  used  are  illegal,  for 
that  cannot  be  inferred  from  any  one  of  the  provisoes,  or  all  taken 
together.  Those  provisoes  show  a  great  anxiety  on  the  mind  of 
the  testator  that  the  title  should  be  obtained,  but  that  any  im- 
proper means  should  be  actually  used  does  not  appear  on  the  face 
of  the  will,  as  it  did  in  the  case  of  The  Earl  of  Kingston  v.  Pierre- 
point,  Whether,  if  it  were  pleaded,  in  a  form  of  action  which 
required  pleadings,  that  such  was  the  real  purpose  of  the  bequest, 
such  a  plea  could  be  proved,  is  entirely  beside  the  question  which 
your  Lordships  propose.  No  inference  whatever  can  lawfully  be 
made  on  the  face  of  the  will  that  such  illegal  means  were  really 
contemplated ;  and  the  presumption  always  is  in  favour  of  legality 
until  the  contrary  appears.  If  it  could  be  shown  that  illegal 
means  would  be  used,  or  that  the  probability  of  their  being  used 
was  so  great  that  the  testator  must  have  actually  contemplated 
and  intended  to  use  them,  I  should  agree  that  the  proviso  was 
tainted  with  illegality ;  but  nothing  approaching  to  such  a  case 
appears.  It  is  argued,  then,  that  the»  provisoes  are  illegal  by 
reason  of  their  tending  to  cause  the  use  of  the  illegal  means, 
though  no  intention  to  use  them  existed  in  point  of  fact  That  a 
person  might  be  tempted  to  use  illegal  means  to  obtain  a  title  in 
consequence  of  such  a  proviso  is  not  sufficient  Nor  can  we  justly 
reason  from  the  magnitude  of  the  estate ;  some  minds  would  be  as 
much  influenced  by  the  prospect  of  gaining  £100  as  £100,000. 
The  greatness  of  the  sum  to  be  gained  by  the  compliance  with  the 
proviso  might  be  some  evidence,  if  the  question  of  fact 
were  properly  raised,  as  to  the  real  intention  of  the  *  party  [*  372J 
making  the  will ;  but  as  a  ground  of  avoiding  it  on  legal 
principles,  the  magnitude  of  the  sum  appears  to  me  immaterial 
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Where  a  wager  or  a  contract  is  void  according  to  the  established 
rules  of  law  —  as  a  wager  with  a  Judge  as  to  the  event  of  a  cause 
or  a  contract  in  restraint  of  marriage,  or  the  like  —  the  sum  con- 
tracted for  signifies  nothing.  As  to  the  tendency  to  use  corrupt 
means,  can  any  one  say  that  they  were  the  most  probable  to  be 
used  to  accomplish  the  end  ?  Honourable  means  may  accomplish 
it,  and  upon  what  legal  principle  are  we  to  presume  that  they 
will  not  be  more  likely  to  prevail  ?  Are  we  to  presume  that  the 
evil  principle  would  in  Lord  Alford  prevail  over  the  good,  and 
that  he  would  be  more  prone  to  attempt  to  advance  his  interest 
by  corrupt  and  dishonest  means  than  by  those  which  are  worthy 
and  laudable  ?  Are  we  to  assume  tha!.  the  advisers  of  the  Crown 
would  be  more  prone  to  yield  to  suggestions  of  a  corrupt  than  of 
a  pure  and  honourable  character  ?  It  would  be  indecent  to  admit 
the  supposition  that  corruption  can  prevail  for  such  a  purpose. 
This  supposed  tendency  to  evil  would  apply  to  other  cases  as  well 
as  to  those  which  are  political.  Suppose  a  large  estate  left  to  A., 
subject  to  the  condition  of  his  becoming  senior  wrangler  and 
senior  medallist  at  Cambridge,  would  it  be  illegal  as  tending  to 
induce  him  to  employ  the  money  in  corrupting  the  examiners,  or 
betraying  into  idleness  and  profligacy  or  destroying  his  most 
promising  competitors  ?  If  a  large  estate  is  left  to  a  man,  con- 
ditioned that  he  should  within  a  stated  time  marry  a  countess, 
would  it  be  void,  as  tending  to  induce  him  to  use  improper  means 
to  effect  such  an  alliance  ?  Or  if  an  estate  was  to  be  forfeited  in 
case  the  devisee  did  not  take  holy  orders,  or  become  a  dean  or  a 
bishop,  or  take  a  degree  of  doctor  of  divinity  in  a  certain  time, 
would  it  be  void,  as  having  a  tendency  to  induce  him  to  obtain 
those  orders,  dignities,  or  distinctions  by  bad  means?  So,  the 
case  of  a  condition  to  obtain  the  royal  licence  to  use  a  particular 
name  and  arms  —  a  most  common  occurrence —  might  on  similar 
grounds  be  impeached,  as  having  a  tendency  to  cause  the  royal 
licence  to  be  obtained  by  corrupt  means.  So  even  also  the  clause 
in  the  form  in  this  will,  which  is  to  use  "  the  utmost  endeavours 
to  obtain  it,"  might  be  said  to  have  a  similar  though  a  more  remote 
tendency  to  the  same  end,  and  yet  to  object  to  either  of  such 
clauses  on  either  ground  seems  to  be  utterly  untenable.  Nay,  a 
limitation  to  one  for  life,  remainder  to  another,  might  be  said  to  be 
void,  as  having  a  tendency  to  cause  the  remainderman  to  try  to 
kill  the  tenant  for  life ;  or  a  limitation   to  first  and  other  sons 
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snccessivelj  in  tail,  to  induce  the  second  son  to  destroy  the  life  of 
the  elder  bj  a  direct  act  of  murder,  or  a  continued  course  of 
cruelty  and  unkindness,  or  to  use  fraudulent  artifices  to  prevent 
him  from  marrying.  Insurances  on  lives  might  be  avoided  on 
the  same  ground.  Insurances  of  property  against  fire ;  contracts 
by  burial  clubs  to  pay  sums  of  money  for  the  funerals  of  wives  or 
children :  in  short,  there  are  few  contracts  in  which  a  suspicious 
mind  might  not  find  a  tendency  to  produce  evil ;  and  to  hold  all 
such  contracts  to  be  void  would,  indeed,  be  an  intolerable  mischief. 
Many  similar  instances  might  be  put  in  which  the  adoption  of 
this  principle  would  lead  to  the  most  dangerous  consequences  to 
the  freedom  of  disposition  by  a  testator,  and  to  the  obligation  of 
contracts  and  conveyances  iTUer  vivos.  The  great  principle  of  the 
law  has  been  to  leave  both  entirely  free.  The  only  case  at  all 
bearing  upon  the  question  of  obtaining  a  peerage  is  that  of  ITie 
Earl  of  Kingston  v.  Pierrepoint,  already  cited;  but  it  differs  in 
this  essential  particular,  that  there  the  money  claimed  was  be- 
queathed for  the  express  purpose  of  being  applied  in  obtaining  a 
dukedom,  and  differs  as  much  from  the  present  as  a  gift  to  A.  on 
condition  of  his  taking  holy  orders  would  differ  from  a  bequest  of 
money  to  be  applied  in  obtaining  holy  orders,  which  would  no 
doubt  be  illegal.  Another  objection  is,  that  these  provisions  are 
illegal  because  they  tend  to  embarrass  the  Crown  in  the  exercise 
of  its  prerogativa  We  are  bound  to  assume  that  the  Crown  in  the 
exercise  of  its  grace  and  favour,  will  be  guided  solely  by  constitu- 
tional considerations,  by  regard  to  merit,  loyalty,  and  public 
services,  and  we  cannot  imagine  anything  more  illegal  in  that 
which  is  said  to  be  a  diflBculty  in  the  way  of  a  free  exercise  of  the 
prerogative,  than  in  rival  applications  for  the  same  office  or  the 
same  title.  If  a  man  during  his  life  were  to  apply  to  the 
Sovereign  to  grant  a  peerage  *  to  A.,  and  offer,  if  it  were  [*  373] 
done,  to  endow  it  with  an  ample  fortune,  no  authority  has 
been  quoted  or  argument  adduced  to  show  that  he  would  be  acting 
illegally  or  corruptly ;  and  yet  in  principle  we  cannot  distinguish 
such  a  case  from  the  present  I  think,  then,  that  all  the  first  six 
provisoes  are  good,  and  not  void  on  any  ground,  and  that  in  every 
case  to  which  they  apply  as  conditions  subsequent  the  limitation 
would  be  defeated  by  non-compliance  with  them.  The  seventh 
and  eighth  provisoes  are  impeached  upon  another  ground,  viz.  that 
it  is  the  duty  of  every  subject  to  obey  the  summons  of  the  Crown 
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to  Parliament,  and  that  he  is  bound  to  take  his  place  in  Parlia- 
ment as  a  peer,  and  by  any  title  that  the  Crown  may  choose  to 
bestow  upon  him.  This  is  a  very  refined  objection  ;  nevertheless, 
if  well  founded,  it  ought  to  prevail;  but  I  think  it  is  not  well 
founded.  As  to  Lord  Brownlow,  he  being  already  a  peer  of  Par- 
liament, and  bound  to  attend  to  advise  the  Crown  in  that  charac- 
ter, I  do  not  think  that  he  is  bound  by  his  duty  of  allegiance  to 
attend  Parliament  by  another  title,  or  accept  a  fresh  patent,  and 
no  authority  can  be  found  in  support  of  such  a  position.  The 
seventh  proviso,  therefore,  is  not  illegal,  as  encouraging  the  viola- 
tion of  this  duty  of  a  subject.  The  eighth  is  said  to  be  objection- 
able on  the  ground,  that  it  provides  that  if  Lord  Alford  or  Mr. 
Charles  Henry  Cust,  both  commoners,  or  the  heirs  male  of  his 
body,  take  any  title  other  than  that  of  the  Duke  of  Bridgewater, 
to  which  the  Marquis  of  Bridgewater  shall  not,  if  then,  or  could 
not  if  thereafter  to  be  created,  be  superior  in  rank,  or  have  pre- 
cedence, being  of  the  same  rank,  then  the  uses  limited  to  them 
shall  be  void.  The  other  parts  as  to  succeeding  to  a  title  are  un- 
objectionable. It  is  argued  that  these,  being  commoners,  would  be 
bound,  not  only  to  obey  the  summons  of  the  Crown,  but  to  obey  it 
by  whatever  title  the  Crown  chose  to  give  him  in  the  writ.  That 
a  commoner  is  bound  to  appear  to  the  writ  of  summons  must 
probably  be  conceded ;  although  in  Lord  Abergavenny* s  Case  it  is 
said  that  the  person  to  whom  it  was  addressed  might  have  excused 
himself,  or  waived  it,  and  submitted  to  a  fine.  But  we  conceive 
that  there  was  an  obligation  in  point  of  law  to  obey,  and  the  fine 
was  only  a  means  of  enforcing  it ;  and  therefore  a  condition  sub- 
sequent to  defeat  an  estate  might  be  illegal  on  the  ground  that  it 
was  a  condition  to  disobey  the  King's  writ.  But  I  think  that  this 
condition  is  not  illegal.  There  is  no  authority  that  I  am  aware  of 
that  a  subject  may  have  a  writ  directed  to  him  by  any  name  by 
which  he  is  not  previously  known,  or  which  he  does  not  choose 
voluntarily  to  adopt ;  nor  any  authority  that  he  is  bound  to  accept 
a  patent  of  nobility  which  he  is  not  willing  to  accept  by  a  name 
which  he  does  not  choose  to  adopt.  Therefore,  we  are  of  opinion 
that  the  last  of  these  conditions  is  not  illegal  on  the  ground  that 
it  is  a  condition  to  disobey  the  lawful  mandate  of  the  King.  We 
also  think  that  as  all  these  eight  conditions  are  separate  from  each 
other,  one  may  be  void  without  affecting  the  validity  of  the  others ; 
and  though,  if  an  invalid  condition  subsequent  should  occur,  the 
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limitation  would  not  be  defeated,  that  would  not  prevent  a  valid 
condition  subsequent  from  operating  to  defeat  the  limitation.  It 
is  said  that  all  these  provisoes  have  one  object,  and  show  the 
testator's  intention  to  accomplish  it  But  the  object  is  lawful. 
The  anxiety  of  the  testator  to  accomplish  it  by  so  many  stringent 
provisions  might  be  made  some  evidence  of  the  real  intention  of  the 
testator  to  use  improper  means,  but  it  would  be  evidence  only ;  and 
if  that  intent  had  been  averred,  and  could  be  proved  to  have  been 
in  fact  that  corrupt  means  should  be  used,  all  would  be  void ;  but  on 
the  face  of  the  will  no  such  intention  can  be  seen,  and  to  infer  it 
would  be  to  act  upon  mere  loose  suspicion,  without  any  legal  ground 
whatever,  and  contrary  to  the  usual  rule,  that  legality,  not 
illegality,  is  to  be  presumed  until  the  contrary  is  proved. 

August  19.  —  The  House  now  delivered  judgment  [with   [  383] 
the  effect,  according  to  the  opinion  o*  the  majority  of 
the  learned  Lords  present,  of  reversing  the  decree  of  the  Court  of 
Chancery,  and  directing  that  the  costs  of  all  parties  would  be 
paid  out  of  the  estate.] 

It  will  be  suj£cient  here  to  report  the  reasons  for  this  judgment, 
given  by  — 

Lord  St.  Leonards  [After  preliminary  observations].  —  [403] 
My  Lords,  the  questions,  are  two  :  one  upon  the  nature  of  [404] 
the  condition  itself,  whether  it  be  what  is  called  a  condition 
precedent  or  a  condition  subsequent;  and  the  other,  as  to  its 
legality  or  illegality.  Now,  I  look  upon  it  to  be  of  the  highest 
importance  to  ascertain  exactly  what  is  the  nature  of  these 
limitations  before  we  consider  what  the  particular  provisions  of 
the  will  are.  It  seems  rather  late  in  the  day  to  refer  to  first 
principles  ;  but  they  lie  in  a  few  words,  and  they  appear  to  me  to 
be  essential  to  the  proper  understanding  of  this  case.  Under 
the  common  law,  as  your  Lordships  all  know,  you  could  not  create 
such  estates  as  are  now  made,  and  you  could  not  raise  a  fee  upon 
a  fee,  you  could  not  have  a  possibility  upon  a  possibility.  You 
were  so  crippled  and  confined,  that  even  if  you  could  manage  to 
create  a  determination  of  an  estate  either  by  a  conditional  limita- 
tion or  by  a  condition,  the  heir-at-law  only  could  take  advantage 
of  it ;  the  consequence  of  which  was,  that  you  could  have  no  lim- 
itation over  to  other  persons  in  the  way  that  you  now  may.   When 
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uses  were  introduced,  the  law  waa  entirely  changed,  and  you  were 
enabled  by  means  of  them,  which  were  founded  originally  upon 
trusts,  to  introduce  all  those  modifications  of  property  which  are 
now  so  well  known  in  the  law  of  this  country.     It  seems,  with 
regard  to  the  opinions  of  all  the  learned  Judges,  to  be  of  im- 
portance to  ascertain   what  a  contingent  use  is;   because  they 
seem  to  think  that  that  which  does  not  exist  cannot  be  defeated ; 
and  that  I  understand  to  be  the  ground  of  the  opinion  which  they 
have  delivered  upon  this  first  point    Now,  in  point  of  fact,  a  use 
is  a  thing  simply  of  confidence.     If  one  man  have  a  legal  interest, 
which  of  itself  is  only  a  creation  of  the  law,  the  man  who  has 
the  legal  interest  may  tread  with  a  landlord's  tread   upon  the 
land ;    he  has  it    only  as  by  force  of    law.    But    when    you 
come    to  the    use  of  a  legal    estate,  which    gives    a  right  to 
the  beneficial  interest,  the  possession  of  the  estate  may  be  in 
one  person,  and  the  use  or  confidence  in  another.    When,  there- 
fore, a  man  has  a  use,  it  is  simply  that  there  is  a  confidence 
placed  in  some  person  who  has  the  legal  estate  to  permit   the 
other  person   to  have  a  usufructuary  interest;  that  is  a  thing 
which  is  simply  a  creation  of  the  law  —  it  is  not  tangible  —  it 
is  a  thing  simply  of  confidence.    When  the  Statute  of  Uses  came 
in,  and  transferred  uses  into  possession,  that  is,  made  uses  posses- 
sions, and  gave,  to  the  equitable  owner,  to  him  who  had  the  use, 
the  legal  estate,  then  it  was  a  simple  transfer,  by  force  of  the 
statute,  of  the  legal  estate,  which  we  call  the  seisin,  to  serve  those 
uses.    What  did  the  contingent  use  then  become?    It  did  not 
alter  its  character,  except  in  this  respect,  that  the  legal  estate  was 
carried  to  it,  and  so  it  waa   made,  in  that  sense,  a  contigent 
estate.     Speaking  of  a  vested  estate,  for  example,  it  is  a  posses* 
sion,  when  before  it  was  a  simple  use  or  confidence.    But  it  arises 
in  the  same  way;  and  although  it  is  coupled  with   the  legal 
estate,  it  does  not  alter  its  character  and  quality  beyond  this,  that 
it  was  a  vested  equitable  estate,  and  is  a  vested  l^al  estate.     If 
you  come  to  a  contingent  use,  there  is  no  variance;  the  contin- 
gency is  a  thing  resting  in  confidence,  and  when  the  time  arrives 
for  that  coutingoncy  to  take  effect,  the  statute  executes  that  use 
or  confidence,  and  gives  tlie  l^:al  estate.    Why  should  it  not? 
IVfore  it  vests  it  is  a  limitation,  and  it  is  a  limitation  of  the  use 
What  distinction  can  there  really  be  in  law  as  to  the  operation  of 
defeating  a  confidence,  whether  it  be  a  confidence  to  allow  me,  if  I 
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go  to  Borne,  for  example,  or  if  I  have  a  son  bom  within  a  certain 
time,  to  enjoy  the  estate  from  that  period  ?  In  either  case  it  is  a 
confidence.  In  the  one  case  it  is  a  confidence  to  be  executed  at 
once,  and  in  the  other  it  is  a  confidence  depending  upon  a  future 
event,  but  equally  to  be  executed,  and  equally  to  be  served  out  of 
the  legal  estate  of  the  person  in  whom  that  confidence  has  been 
reposed.  Upon  the  mere  abstract  question  —  can  a  contingent 
use  be  devested  or  not  before  it  actually  takes  effect  ?  —  I  should 
say,  why  should  it  not?  What  is  there  to  prevent  you  from 
saying,  that  if  a  certain  event  arises,  I  direct  you  to  stand 
possessed  of  that  estate  in  confidence,  for  *  A,  B,  C,  and  so  [*  405] 
on  ?  But  if  a  certain  other  event  happens,  I  then  tell 
you  that  that  confidence  is  to  cease  —  the  trust  is  to  cease,  and  the 
use,  as  we  call  it,  is  to  cease.  The  statute  goes  with  and  operates 
to  give  the  seisin  to  all  those  uses,  and  they  may  all  be  determined 
precisely  in  the  same  way  as  vested  estates.  I  can  have  no 
doubt  that  a  contingent  use  is  a  confidence — a  trust  —  and 
therefore  is  an  estate,  first,  in  equity,  and  then  at  law,  but  which, 
before  the  event  arises,  is  just  as  capable  of  being  defeated  by  a 
matter  subsequent,  as  any  vested  estate  in  the  possession  of  any 
person.  Now,  the  next  point  which  it  will  be  necessary  to  ascer- 
tain, before  we  come  to  the  discussion  of  the  very  point  before 
your  Lordships,  is,  what  is  the  nature  of  these  provisions  ?  I  am 
sorry  to  diflfer  from  my  noble  and  learned  friend  who  spoke  second 
upon  that  question,  because  my  impression  strongly  and  clearly  is, 
that  it  is  not  a  case  of  condition  at  all.  These  provisions  may  in 
common  parlance  be  called  "  conditions,"  to  enable  us  to  judge  of 
their  validity;  because  conditional  limitations  —  such  limitations 
as  the  law  allows — have  been  imported  into  the  law  from  the 
law  of  conditions ;  and  therefore  it  is  that  what  might  be  illegal 
as  a  condition  may  still  be  illegal  as  a  secondary  or  shifting  trust ; 
and,  therefore,  that  what  might  be  a  precedent  condition  at  law, 
before  the  operation  of  the  Statute  of  Uses,  may  still  be  a  contin- 
gent limitation  since  that  statute.  My  Lords,  I  apprehend  that  it 
is  perfectly  clear,  with  submission  to  others,  that  this  is  a  case  of 
contingent  limitations,  with  a  series  of  shifting  or  secondary  uses 
limited  upon  those  contingent  limitations.  Now,  that  relieves 
this  case  very  much  from  all  the  difficulty  that  has  been  imported 
into  it,  in  considering  these  provisoes  as  if  they  were  conditions  at 
common  law ;  for  I  am  content,  and  must  be  content,  to  take  the 
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law  of  conditions  as  it  stood  as  a  precedent  in  this  matter.  I  know, 
by  the  authorities  which  have  been  referred  to,  that  conditions 
which  were  intended  to  defeat  an  estate  have  defeated  an  estate 
in  contingency  just  as  much  as  a  vested  estate  —  that  they  are 
odious  in  law,  as  it  is  said  by  high  authorities.  In  Sheppard^s 
Touchstone  it  is  said  expressly  that  they  must  be  submitted  to  a 
strict  construction  —  that  is,  you  are  not  to  give  any  favourable 
construction  to  a  proviso  the  object  of  which  is  to  defeat  an  estate 
already  created,  but  that  if  that  estates  is  to  be  defeated,  it  must 
be  so  by  clear  and  express  terms  within  the  limits  of  the  instru- 
ment creating  it.  So  far,  then,  if  this  be  a  mere  question  of 
contingent  limitations,  we  have  to  consider  what  are  the  limita- 
tions created  by  this  will.  I  think  one  thing  is  perfectly  clear, 
that  we  can  only  collect  the  intention  of  this  testator  from  the 
words  which  he  has  used ;  and  that  here,  as  in  all  other  cases,  we 
are  bound,  if  we  can,  to  give  the  common  meaning  to  every  ex- 
pression which  we  find  on  the  face  of  the  wilL  If  you  find  that 
the  expressions  are  vague  or  irrelevant,  and  that  they  are,  as  one 
of  the  learned  Judges  said,  words — only  words  —  that  will  not 
prevent  you  from  getting  at  the  substance ;  but  you  must  be 
satisfied,  before  you  discard  the  ordinary  meaning  of  the  language, 
or  do  what  the  majority  of  the  learned  Judges  propose  to  do  in 
this  case,  viz.,  mould  the  words  of  this  testator  —  you  must  be 
perfectly  satisfied  that  you  are  called  upon  to  mould  those  words, 
by  taking  them  not  in  their  common  and  ordinary  import  as 
words  of  science,  and  you  must  be  satisfied  that  they  do  not  in 
their  ordinary  signification  convey  the  meaning  which  the  testator 
hrul,  and  to  which  you,  by  law,  may  give  effect  My  Lords,  I 
would  first,  before  I  address  myself  to  that  point,  call  your  Lbrd- 
u\\\\m*  attention  to  the  subject  of  executory  trusts.  If  this  could 
bti  dctonied  an  executory  trust,  that  construction  would  let  in 
rimny  arguments  which  would  strike  fatally  at  the  view  taken  by 
th«  niajority  of  the  learned  Judges.  But,  as  I  said  upon  a  former 
ofutuHion,  when  I  stated  my  opinion  to  your  Lordships,  this  is  not 
a  case  of  executory  trust ;  and  I  took  particular  care  to  draw  the 
iifvLcution  of  the  learned  Judges  to  that  question,  and  to  state  to 
Hu'iii  that  this  House  did  not  require  the  opinion  of  the  learned 
A\u\\im  at  common  law  upon  what  was  or  was  not  an  executory 
( niHt  -  <  the  House  had  itself  better  means  of  deciding  that  point 
i\m\  full  within  the  reach  of  the  learned  Judges.    But  one  of  the 
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learned  Judges  (Aldebson,  B.)  has,  although  not  asked 
the  question,  given  his  opinion  that  *  this  is  an  executory  [*  406] 
trust  I  am  sony  to  differ  from  that  learned  Judge,  but  I 
am  clearly  of  opinion,  and  as  strongly  as  a  man  can  be  upon  any 
point,  that  is  not  an  executory  trust,  and  I  advise  your  Lordships 
not  to  treat  it  as  such,  but  to  treat  this  will  in  all  respects  as  if  it 
had  been  a  series  of  limitations  of  the  legal  estate.  Now,  my 
Lords,  with  some  knowledge  of  the  framing  of  these  instruments* 
I  will  take  upon  myself  to  state  to  your  Lordships,  that  no  legal 
instrument  ever  was  prepared  with  a  more  perfect  knowledge  of 
the  subject  ¥rith  which  the  draftsman  was  dealing,  and  of  the  law 
bearing  upon  the  different  points,  than  this  will  exhibits  in  every 
part  and  portion  of  it.  If  the  framer  has  miscarried  with  regard 
to  the  legality  of  the  subsequent  condition,  he  has  miscarried  in 
very  great  company,  and  he  would  have  no  reason,  if  he  were 
living,  to  be  ashamed  of  any  failure.  He  certainly  has  miscarried 
with  very  high  authorities,  to  whom  the  greatest  deference  must 
be  paid.  But  there  is  no  colour  belonging  to  this  trust  of  an 
executory  trust,  properly  so  called.  All  trusts  are,  in  a  sense, 
executory,  because  a  trust  cannot  be  executed  except  by  con- 
veyance, and  therefore  there  is  something  always  to  be  done. 
But  that  is  not  the  sense  which  a  Court  of  equity  puts  upon  the 
term  "  executory  trusts."  A  Court  of  equity  considers  an  execu- 
tory trust  as  distinguished  from  a  trust  executing  itself,  and 
distinguishes  the  two  in  this  manner,  —  Has  the  testator  been 
what  is  called,  and  very  properly  called,  his  own  conveyancer? 
Has  he  left  it  to  the  Court  to  make  out,  from  general  expressions, 
what  his  intention  is,  or  has  he  so  defined  that  intention  that  you 
have  nothing  to  do  but  to  take  that  which  he  has  given  to  you, 
and  to  convert  them  into  legal  estates  ?  I  defy  any  real-property 
lawyer  living  to  go  through  this  will,  and  draw  a  settlement 
from  it,  so  as  to  alt^r  a  single  word.  I  will  say  of  the  whole 
framing  of  the  limitations,  that  they  are  right  from  beginning  to 
end.  I  do  not  speak  now  of  the  legality  of  the  particular  proviso, 
but  I  am  speaking  of  the  framing  of  the  instrument ;  and  I  say 
that  no  lawyer,  sitting  down  to  frame  that  instrument,  could  do  it 
more  legally  or  more  effectually  than  the  framer  of  this  will  has- 
I  trace  the  hand  of  a  master  in  every  part  of  it  There  are 
provisions  with  regard  to  vesting  the  heir-looms ;  there  are 
provisions   with  regard  to  the   vesting   of  chattels;  there  is  a 
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provision  respecting  his  brother's  debts,  not  giving  his  creditors  a 
right  over  the  fund;  in  short,  in  every  page  and  every  part  of 
this  will,  I  see  that  the  framer  knew  perfectly  well  what  he  was 
about  Now,  if  he  did  know  what  he  was  doing,  what  has  he 
done?  He  has  introduced  one  of  the  most  perfect  series  of 
limitations  that  it  was  possible  for  the  law  to  enable  him  to 
introduce.  He  has  given  to  the  heirs  of  the  body  of  the  testator 
this  estate  in  the  first  instance.  His  brother  was  resident  abroad, 
and  there  are  most  elaborate  provisions  in  respect  of  that  re- 
sidence. He  gives  him  a  certain  interest,  and  provides  for  his 
heirs  male.  But  how  does  he  provide  for  his  heirs  male?  In 
the  same  way  in  which  he  provides  for  the  heirs  male  of 
other  parties.  He  then  makes  a  provision  for  Lady  Long,  who 
was  afterwards  Lady  Famborough;  and  I  beg  your  Lordships' 
particular  attention  to  these  provisions.  The  learned  Judges  have 
begun  the  will  a  little  later ;  but  I  hold  the  former  limitations  to 
be  of  very  great  importance,  as  showing  what  was  the  true  con- 
struction of  this  will  By  his  will  he  gives  an  estate  in  re- 
mainder, after  his  wife,  to  Lady  Long  for  ninty-uine  years ;  then 
to  trustees,  in  the  usual  way,  in  trust  to  preserve  contingent 
remainders ;  and  then  to  her  heirs  male.  Now,  there  is  a  proviso 
afterwards  inserted,  that  in  case  she  has  not  issue  male  living  at 
the  time  when  the  estate  comes  into  her  possession,  then  the 
limitation  to  her  shall  cease  and  be  void,  and  the  estate  shall 
go  as  if  she  died  without  issue.  At  the  bar,  I  remember,  it  was 
argued  as  if  there  was  some  difference  of  expression  in  that  proviso 
as  compared  with  the  other  provisoes ;  but  that  is  not  so.  There 
may  be  sometimes  "  determine  "  in  one  proviso ;  sometimes  "  cease 
and  be  void  "  in  another  —  equivalent  words ;  but  the  expression 
is  always  the  same  —  either  "determine  and  be  void,"  or  "cease 
and  be  void ;"  there  is  no  variance  in  the  sense.  Now,  my  Lord& 
in  passing,  let  me  try  the  point  upon  which  I  am  about  to  enter, 
namely,  what  is  the  true  construction  of  those  limitations,  and 

what  contingencies  you  are  to  introduce.  Take  the  limita- 
[•407]  tion  to  Lady  Long.     The  ♦words  are,  "to  Lady  Long  for 

ninty-nine  years,  and  her  heirs  male."  I  may  as  well  try 
the  oaso  upon  the  limitations  to  her  as  upon  those  to  Lord  Alfokd. 
A  limitntion.  as  we  all  know,  to  heirs  male,  is  in  its  nature,  and 
tnm  nocossitv,  a  contingent  limitation,  because  it  only  refers  to 
tho  poison  who  sliall  be  the  heir  male  of  the  devisee  at  the  death 
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of  that  devisee;  but  then  it  has  this  singular  operation  as  a 
limitation  —  that  although  it  cannot,  in  the  first  instance,  operate 
to  the  first  and  other  sons,  and  to  them  in  tail  male,  but  that  the 
first  son  (the  person  who  is  heir  male  at  the  death  of  the  devisee) 
takes  it  as  a  purchaser,  yet  when  he  does  take  it  as  a  purchaser^ 
it  then  has  all  the  qualities  of  a  regular  limitation,  the  ancestor 
not  taking  a  life  estate,  and  the  estate  goes  from  one  to  another^  in 
precisely  the  same  way  as  it  would  have  done  if  there  had  been  a 
regular  line  of  limitations.  And,  my  Lords,  the  framer  of  this 
will  was  perfectly  aware  of  that ;  for  in  the  subsequent  clauses, 
with  regard  to  heir-looms,  he  speaks  of  the  first  and  other  sons 
taking.  Now,  let  us  try  how  we  are  to  remodel  it,  because  what 
the  learned  Judges  propose  is  this  —  the  limitation  i3  of  itself 
contingent,  without  introducing  any  single  word  of  contingency ; 
and  they  propose  in  the  other  limitations,  upon  which  the  question 
properly  arises,  to  introduce  from  the  will  new  contingencies. 
They  look  to  the  subsequent  provisoes,  and  take  from  those 
provisoes  a  particular  contingency,  and  they  add  this  contingency 
to  the  contingency  which  is  necessarily  created  and  embodied  in 
the  very  limitation  itself.  I  do  not  know  whether  I  quite  make 
myself  understood  by  your  Lordships ;  but  take  this  for  example  : 
the  limitation  to  Lady  Long's  heirs  male  is  in  itself  contingent, 
because  it  really  is,  in  point  of  law,  to  the  person  who  shall  at 
her  death  answer  the  character  of  heir  male  of  her  body.  If  the 
learned  Judges  were  to  do  with  that  limitation  what  they  propose 
to  do  with  the  subsequent  one,  finding  that  in  case  Lady  Long, 
when  she  comes  into  possession  of  her  estate,  being  in  remainder, 
have  not  issue  male  then  living,  the  whole  is  to  be  defeated,  they 
would  introduce  another  contingency,  and  they  would  say,  "if 
Lady  Long  has  issue  living  at  the  time  that  her  estate  comes 
into  possession  and  also  at  her  death."  And  why  should  they 
introduce  that  ?  Because  they  say  that  the  contingent  limitation 
or  use  of  the  estate  to  her  issue  was  a  thing  that  had  not  arisen, 
and  therefore  could  not  be  defeated  ;  and  although  the  conditional 
proviso  is,  that  it  shall  cease  and  be  void,  and  the  estate  go  over, 
they  say  that  it  is  not  possible  to  give  that  effect  to  it  —  they  are 
words,  and  only  words  —  because  the  estate  never  having  arisen 
to  heirs  male,  it  cannot  be  defeated ;  but  the  will  made  it  a 
precedent  condition  that  she  should  have  issue  male  living  at  the 
time   she   came  into  possession.     Now,  your  Lordships   will  be 
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aware  that  in  the  way  in  which  the  learned  Judges  look  at  this 
point,  with  the  opinions  which  they  have  expressed  upon  the 
second  point,  it  is  to  them  wholly  immaterial  whether  this  is  a 
condition  precedent,  as  it  is  called  (and  which  I  will  call  it  also, 
simply  for  the  sake  of  following  the  argument,  and  not  because 
it  is  correct),  or  a  condition  subsequent.  What  can  it  signify 
whether  you  shall  introduce  the  contingency  before  the  limitation, 
which  shall  prevent  the  limitation  arising,  or  you  let  it  take  place 
modo  et  formd  in  which  it  is  given,  with  a  positive,  clear,  and 
distinct  declaration,  that  upon  a  given  vevent  it  shall  cease  ? 
Suppose  it  to  vest,  where  is  the  magic,  where  is  the  harm  of 
it  vesting?  Let  it  vest  in  the  person  who  is  heir  male  for 
the  time,  and  it  is  then  immediately  devested.  It  is  a  mo- 
mentary operation.  But,  my  Lords,  the  law  is  so  benignant  in 
this  country  that  it  sometimes  contradicts  itself  in  order  to 
preserve  estates.  The  very  doctrine  (and  T  beg  your  Lordships' 
attention  to  that)  of  conditions  subsequent  was  introduced  in 
favour  of  men's  dispositions,  and  to  save  estates,  which  might  be 
avoided  by  legal  conditions,  from  the  destruction  which  awaited 
them  if  the  condition  were  held  to  be  precedent.  Now,  therefore, 
in  that  view,  it  is  of  the  greatest  importance  to  distinguish  the 
real  nature  of  that  which  we  are  dealing  with.  Take  Lady  Long's 
case,  because  it  is  so  very  simple,  and  because  the  estate  was  to 
cease  upon  an  event  which  might  happen  in  her  own  lifetime, . 

namely,  that  she  might  not  have  issue  living  at  the  time  her 
[*  408]  estate  came  into  possession  ;  and  if  you  look  at  the  *  words 

of  the  proviso,  you  will  see  that  it  is  clearly  a  contingent 
limitation,  but  with  no  second  contingency  attached  to  it ;  and  if 
you  give  effect  to  the  will  in  that  respect,  you  must  give  effect 
to  it  as  a  contingent  limitation  to  arise  at  the  time  of  her  death. 
Then  there  is  a  proviso  which  defeats  it.  Now,  that  proviso 
is  strictly  proper  in  all  respects  —  it  is  a  shifting  or  secondary 
use,  because  it  defeats  the  previous  limitation,  and  introduces 
a  new  estate  in  lieu  of  it.  Therefore,  it  is  what  upon  the 
face  of  the  proviso  it  purports  to  be  —  it  is  strictly  a  secondary 
or  shifting  use.  Now,  why  should  you  not  give  effect  to  it 
according  to  the  words  ?  You  are  in  this  dilemma,  which,  as 
I  think,  my  Lords,  the  learned  Judges  have  in  no  respect 
relieved  themselves  from;  and  in  this  very  simple  proviso  to 
which  I  have  referred  in  Lady  Long's  case  you  would  have  to 
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give  to  those  words  a  double  meaning  —  that  is  to  say,  that  as 
regards  Lady  Long's  own  interest,  it  was  a  condition  subsequent, 
as  it  is  termed,  and  in  regard  to  the  issue  a  condition  precedent ; 
whereas,  if  you  let  this  will  operate  as  the  framer  intended  it  to 
operate,  so  as  to  let  the  limitations,  if  they  can,  take  place  accord- 
ing to  the  manner  in  which  they  are  given,  and  then  let  the 
other  provisoes  operate  in  the  way  in  which  they  by  law  can 
operate,  and  in  the  manner  in  which  the  framer  of  the  will  meant 
they  should  operate,  and  as  I  am  bound  to  suppose  the  testator 
himself  meant  they  should  operate,  they  will  be  defeated  if  the 
events  arise,  and  if  the  events  do  not  arise,  they  will  not 
be  defeated.  In  this  case  there  is  this  most  important  considera- 
tion. If  you  will  let  the  limitations  take  effect  according  to  their 
order,  in  the  way  in  which  they  are  pointed  out  in  this  will,  there 
are  events,  and  very  probable  events,  in  which  every  one  of  those 
uses  will  take  effect  exactly  as  they  are  given,  and  no  one  by 
any  subsequent  event  can  be  defeated.  Are  you  to  introduce 
contingencies  in  order  to  defeat  those  estates  ?  I  think,  with  the 
greatest  submission,  that  the  learned  Judges  have  not  met  the 
difficulty  —  at  least,  the  learned  Judges  have  not  at  all  relieved 
my  mind  from  the  difficulty;  and  they  introduce  a  particular 
contingency.  Let  us  see  whether  the  learned  Judges  have  or 
have  not  solved  the  difficulty  which  they  have  themselves 
created.  After  this  proviso,  as  regards  Lady  Long's  estate,  you 
come  to  the  proviso  as  to  the  dignities.  Now,  the  first  proviso 
provides  for  the  two  events,  and  it  has  been  treated  as  two  pro- 
visoes. It  is  only  one  proviso,  and  the  latter  part  of  that  proviso 
overrides  the  whole  of  it.  If  Lord  Alford  do  not  in  his  lifetime, 
or  within  a  certain  time,  obtain  the  dignity  to  himself  and  his 
heirs  male,  or  if  the  title  of  Lord  Brownlow  descend  to  him  in 
his  lifetime,  and  he  do  not  within  five  years  obtain  a  proper  grant 
of  the  dignity,  then  and  in  either  of  those  cases  —  the  latter  part 
of  this  proviso  governs  both  the  preceding  provisions,  and  hence 
it  is  only  one  proviso  —  the  estate  to  him  and  to  his  heirs  male, 
and  to  trustees,  and  so  on,  shall  cease  and  determine,  and  the 
estate  shall  go  over  as  if  Lord  Alford  had  died  without  issue. 
Now,  just  let  us  consider  that  for  a  moment,  while  I  pass  on. 
Then  the  same  provision  is  introduced  as  regards  his  next  brother, 
Charles  Henry  Oust  (now  Egerton),  and  with  this  additional 
proviso,  that  if  Lord  Alford  shall  have  obtained  the  dignity  with 
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a  remainder  which  would  extend  to  Charles  Henry  Gust,  then  that 
would  introduce  an  additional  case;  but  supposing  he  did  not,  then 
and  in  either  of  these  three  cases  the  estates  in  like  manner  are 
to  go  over.  That  is  directed  in  the  clearest  possible  manner. 
'  Then  come  what  have  been  properly  called  the  equivalent  clauses, 
and  I  will  show  your  Lordships  presently  the  operation  of  those 
clauses  —  that  if  the  brother  of  the  testator  obtains  the  grant  of 
the  dignity,  and  that  should  extend  to  Lord  Alford,  for  example, 
then  the  gift  to  him  shall  operate ;  or  if  Lord  Brownlow  himself 
after  the  death  of  the  testator's  brother,  obtains  the  dignity,  that 
then  the  devise  to  Lord  Alford  shall  operate.  We  will  see 
presently  how  that  will  bear.  Then  come  two  extraordinary 
clauses :  first,  that  if  Lord  Brownlow  obtain  another  title  which 
descends,  and  which  would  interfere  with  the  dukedom  or  mar- 
quisate,  then  the  limitations  are  to  be  void ;  and,  secondly,  if 
Lord  Alford  acquire,  by  himself  or  otherwise,  a  title  other  than 
the  dukedom  of  Bridgewater,  the  precedency  of  which  shall 
[*  409]  be  greater  than  the  marquisate  of  Bridgewater  would  *  be, 
that  then  the  estate  shall  be  void.  These  are  two  actually 
distinct  clauses  —  repealing  clauses.  I  will  not  stop  now  to 
inquire  whether  they  be  legal  or  not.  But  observe  what  the 
learned  Judges  have  done  —  they  have  taken  out  of  this  series  of 
complicated  provisions  a  particular  case,  namely,  that  of  Lord 
Alford  dying  without  acquiring  the  title,  and  then  they  introduce 
one  contingency  upon  the  contingency  which  is  necessarily  in- 
cluded in  the  devise ;  and  then  they  make  it  thus. 
[Lord  Lyndhubst.  —  That  is  only  half  the  devisa  ] 
That  is  only  half  the  devise,  but  I  will  show  your  Lordships 
what  besides.  They  take  that  particular  case  out,  and  introduce 
it  without  warrant  of  law,  in  my  opinion,  speaking  with  great 
deference  to  them,  but  certainly  against  the  intention  of  the  tes- 
tator, and  contrary  to  the  frame  of  this  will ;  they  take  a  particu- 
lar contingency  out,  and  read  it  thus  —  that  if  Lord  Alford  should 
obtain  the  title  of  Duke  or  Marquis  of  Bridgewater  in  his  lifetime, 
then  the  estates  should  go  to  his  heirs  male  at  his  death.  My 
Lords,  I  pressed  it  upon  the  learned  counsel  at  the  bar  at  the  time, 
that  in  order  to  sustain  that  view  of  the  case  you  must  be  prepared 
to  do  this :  to  show  how  every  part  of  these  various  provisoes  can 
be  introduced  by  way  of  contingent  event,  or  precedent  condition, 
if  you  like  to  call  it  so  —  by  a  contingency  which  unless  it  hap- 
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pens  shall  prevent  the  use  from  arising.  But  to  take  out  that 
particular  case  because  the  event  has  happened  is  against  every 
construction  of  law  which  ought  to  bind  a  Court  of  justice.  You 
are  not  to  look  at  the  case  as  it  stands  at  the  moment  when  you 
are  deciding  it,  and  pick  out  that  particular  case,  and  say^  because 
this  event  has  happened,  therefore  there  is  such  a  construption  to 
be  put  upon  it  But  the  true  mode  of  construing  men's  wills  is 
this  —  take  the  whole  instrument,  and  ask,  what  were  the  prob- 
able cases  which  might  arise  at  the  time  that  will  was  made? 
What  were  the  probable  events  which  were  contemplated  by  the 
testator,  and  provided  for?  If  we  are  to  do  what  the  learned 
Judges  suggest,  no  man  can  introduce  contingent  limitations  that 
will  satisfy  your  Lordships ;  for  in  order  to  do  this  he  must  pro- 
vide for  all  events.  There  is  no  reason  why  you  are  to  take  one 
contingency  —  we  are  now  speaking  of  a  contingent  limitation  — 
and  leave  out  all  the  rest  Here  the  first  contingency  is,  if  Lord 
Alford  shall  not  acquire  the  title ;  but  then  the  next  contingency 
is,  if  he  shall  for  five  years  be  Earl  Brownlow  without  acquiring 
that  other  title ;  that  goes  to  qualify  and  defeat  his  own  interest. 
Then  we  come  to  the  other  cases,  still  keeping  to  Lord  Alford. 
If  Lord  Brownlow  acquired  the  title,  that  is  a  ratification  of  the 
devise,  and  that  is  the  qualification.  Therefore,  suppose  Lord 
Alford,  for  example,  not  to  have  acquired  the  dignity,  why  we 
know  perfectly  that  still  his  issue  male  might  take  under  the  will. 
Then  you  must  come  to  the  conditions  afterwards,  in  order  for 
them  to  operate.  Why  not  take  them,  therefore,  in  their  regular 
course  and  order?  Supposing  the  brother  himself  to  have  acquired 
the  title,  there  is  satisfaction  again ;  and  then  the  limitation  will 
take  place.  But  the  contingency  proposed  to  be  introduced  by  the 
learned  Judges,  in  order  to  effectuate  the  intention  of  the  testator, 
according  to  that  view  of  the  subject,  would  require  to  be  qualified, 
moulded,  and  explained  in  a  way  that  no  man  ever  did  or  could 
intend  when  he  created  such  a  contingency.  What  is  the  conse- 
quence ?  Why,  that  the  framer  of  this  will,  who  drew  the  will 
in  a  perfectly  legal  manner,  in  exactly  the  manner  in  which  every 
conveyancer  who  is  really  worthy  of  the  name  of  a  conveyancer  (a 
name  for  which,  I  can  assure  your  Lordships,  I  have  a  very  great 
respect)  would  have  drawn  the  will  —  must  be  treated  as  having 
overlooked  a  most  material  set  of  circumstances.  My  Lords,  I 
have  read  over  and  over  again  every  syllable  of  this  will ;  I  have 
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bestowed  upon  it  the  greatest  attention  in  mj  power,  and  have  felt 
exceedingly  anxious  about  the  determination  of  it.  Differing,  as 
I  do,  from  my  noble  and  learned  friend  on  the  woolsack,  I  do  so 
with  great  reluctance,  when  I  consider  that  his  opinion  is  sup- 
ported by  so  very  great  a  majority  of  the  learned  Judges ;  and  it 
really  dpes  require  a  very  strong  conviction  to  enable  me  to  recom- 
mend your  Lordships  not  to  follow  the  opinions  of  those  learned 
Judges.     My  Lords,  there  is  not  a  single  proviso  throughout  this 

will  that  is  not  consistent  with  itself,  and  with  every 
[*  410]   *  other  part  of  the  will ;  and  if  you  attempt  to  dislocate 

it,  and  to  introduce  contingencies  where  there  are  clauses 
of  cesser,  you  produce  all  the  mischief  which  I  have  pointed  out, 
and  which  leads  to  inextricable  confusion.  You  may,  no  doubt, 
pick  out  a  particular  case  which  has  happened,  and  say  that  is  a 
contingency ;  but  you  are  not  warranted  in  doing  so  in  point  of 
law.  My  Lords,  in  this  case  there  has  been  a  little  misunder- 
standing. One  learned  Judge  (Williams,  J.)  refers  to  Carwardine 
V.  Carwardine  (1  Eden,  27)  as  an  authority  for  importing  words  into 
a  condition ;  your  Lordships  will  find  it  fully  explained  in  the  last 
edition  of  Gilbert  on  Uses ;  but  that  case  does  not  bear  at  all  upon 
this :  "  A  settlement  was  made  to  the  use  of  the  settlor  for  life, 
the  remainder  to  his  intended  wife  for  life,  except  in  such  cases 
as  should  be  thereinafter  excepted,  for  her  jointure. "  In  a  sub- 
sequent part  of  that  settlement  there  was  a  proviso,  that  if  the 
settlor  had  issue,  that  issue  should  have  half  the  estate  during  the 
life  of  the  wife ;  and  what  the  Lord  Keeper  did  in  that  case  was 
this  —  he  introduced  that  proviso  properly  where  the  exception 
was  to  her  for  her  lifetime  —  "  except  in  such  cases  as  should  be 
hereinafter  excepted.  *  He  said,  "  I  must  look  to  see  what  is 
excepted ;  *  and  he  inserted  in  that  place  the  exception  that  cre- 
ated a  conditional  limitation.  It  was  no  case  of  contingency, 
properly  speaking.  She  had  the  whole  of  the  estate  if  there  was 
no  issue  living ;  and  if  there  was  issue,  then  the  issue  took  one 
half,  and  she  took  the  other  half.  That  was  all  that  was  done  in 
that  case.  My  Lords,  one  of  the  learned  Judges  ( Alderson,  B.  ) 
seems  to  have  imagined  that  this  was  a  case  turning  upon  the 
difference  between  a  contingent  remainder  and  an  executory  devise. 
I  think  that  there  is  some  misapprehension  about  that  This  case 
involves  no  consideration  of  that  rule.  This  is  clearly  a  contin- 
gent remainder :  we  are  all  aware  of  that ;  a  gift  is  not  more  or 
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less  contingent ;  it  is  either  contingent,  or  it  is  not ;  and  the  only 
question  is,  whether  it  is  to  be  defeated  by  subsequent  events  — 
by  a  proviso  which  would  operate  to  create  a  shifting  or  secondary 
use.  The  learned  Judge  would  extend  the  rule,  which  applies 
primarily  to  the  creation  of  either  a  contingent  remainder  or  an 
executory  devise,  to  a  shifting  or  secondary  use,  to  which  it  clearly 
does  not  apply.  My  Lords,  one  thing  I  think  is  quite  clear.  My 
noble  and  learned  friend  who  spoke  last  stated  that  in  which  I 
quite  agree,  that  a  condition  precedent  or  a  condition  subsequent 
can  never  be  fairly  varied,  or  be  rendered  more  or  less  operative, 
because  a  limitation  is  contingent.  It  matters  not  whether  the 
limitation  is  vested  or  whether  it  is  contingent,  for  the  question  of 
condition  precedent  or  condition  subsequent  depends  upon  inten- 
tion ;  whether  the  one  or  the  other  —  whether  it  be  a  contingent 
limitation,  or  whether  it  be  vested  —  is  wholly  indifferent  to  the 
operation  of  that  rule.  My  Lords,  the  great  question  upon  this 
will  will  be  what  I  have  before  stated.  If  you  leave  these  limi- 
tations to  operate  precisely  as  they  are  given,  and  to  be  defeated 
precisely  as  the  testator  has  provided  for  their  being  defeated, 
every  intention  which  the  testator  ever  had  will  be  carried  into 
effect,  according  to  the  rules  of  law,  without  altering  a  single 
word  in  the  will.  You  will  give  to  the  language  its  natural  im- 
port—  its  scientific  and  its  legal  import;  and  it  would  be  doing 
violence  to  the  words  to  construe  them  in  any  other  way.  I  have 
already,  I  think,  mentioned  to  your  Lordships  that  it  must  be 
wholly  indifferent,  as  to  the  intention  of  the  testator,  whether  you 
prevent  the  use  from  arising,  or  whether  you  will  allow  it  to  vest 
for  a  moment,  and  then  to  be  devested.  But  I  will  call  your  Lord- 
ships' attention  to  the  care  with  which  the  law  provides  for  the 
vesting  of  estates,  to  save  estates  from  being  destroyed.  There  is 
a  remarkable  instance  in  the  old  books  —  the  case  of  Plunkett  v. 
Holmes^  1  Sid.  547.  There,  there  was  a  devise  to  the  testator's 
heir-at-law  for  life,  with  remainder  over  in  contingency,  and  the 
ftje  simple  descended  to  the  heir-at-law,  who  was  then  the  tenant 
for  life.  Now,  your  Lordships  are  aware  that  the  union  of  a  fee 
in  reversion  with  a  life  estate  would  exclude  and  destroy  the  con- 
tingent remainder.  What  did  the  Court  do  when  this  case  arose  ? 
It  decided,  that,  as  the  descent  was  immediate  to  the 
heir,  there  should  not  be  that  coalition  in  law  *  between  [*411] 
the  reversion  and  the  life  estate  which  would  exclude  the 


148  SETTLEMENT  (EXECUTORY  AND  EXECUTED). 

Sgerton  ▼.  Bftrl  Bnrwnlow,  SSL.  J.  Oh.  411. 

contingent  remainders ;  although  they  admitted  the  law  to  be,  as 
it  still  is,  that  if  the  descent  of  that  reversion  had  not  been 
immediate,  but  it  had  descended  to  a  third  party,  and  then  from 
him  to  the  tenant  for  life,  the  contingent  remainders  would  have 
been  excluded.  That,  therefore,  is  an  instance  in  which  the  law 
actually  entrenches  upon  its  own  settled  rule,  in  order  to  save 
estates  from  being  destroyed.  My  Lords,  I  have  reserved,  as 
regards  this  question,  the  authorities  by  which  I  wish  to  show 
your  Lordships,  that,  as  I  apprehend,  the  opinion  delivered  by 
the  majority  of  the  learned  Judges  ought  not  to  be  the  rule  of 
your  Lordships'  decision;  and  the  cases  to  which  I  am  about 
shortly  to  call  your  Lordships'  attention  you  will  find  to  be  cases 
which,  if  the  rule  now  proposed  by  the  learned  Judges  had  been 
adopted,  must  have  been  decided  directly  in  an  opposite  way ;  and 
yet,  my  Lords,  there  are  no  cases  better  established  in  law  than 
those  to  which  I  shall  refer.  My  Lords,  I  will  first  refer  to  a 
case  in  which  the  question  was,  whether  a  proviso  should  operate, 
by  way  of  condition,  to  defeat  a  legal  estate,  or  whether  it  should 
operate  so  as  to  form  a  part  of  the  limitation  itself,  and  to  save 
the  estate.  It  is  the  case  of  Page  v.  Hayward,  2  Salk.  570: 
"  Nicholas  Searle,  by  his  will,  devised  to  his  niece,  Mary  Bryant, 
and  the  heirs  male  of  her  body,  upon  condition  and  provided  that 
she  intermarry  with,  and  have  issue  male  by,  one  sumamed  Searle ; 
and  in  default  of  both  conditions,  he  devised  to  Elizabeth  Bryant 
in  the  same  manner ;  and  in  default  thereof,  he  devised  to  Geoige 
Searle  for  sixty  years,  if  he  so  long  lived ;  remainder  to  the  heirs 
male  of  the  body  of  the  said  George  and  their  issue  male  forever.' 
One  of  the  nieces  married  a  person  who  was  not  a  Searle,  and  the 
question  was,  what  the  effect  of  those  limitations  were?  and  by 
Holt,  Ch.  J. ,  and  the  whole  Court,  it  was  adjudged,  first,  that  the 
estate  devised  to  Mary  was  a  good  estate  tail,  and  so  was  the  estate 
to  Elizabeth  ;  "  but  it  is  a  special  entail ;  it  is  an  estate  to  her  and 
the  heirs  male  of  her  body  begotten  by  a  Searle,  which  is  a  middle 
entail,  not  the  highest  nor  the  least,  for  it  might  have  been  to  her 
and  the  heirs  of  her  body  begotten  by  J.  Searle,  which  had  been 
more  particular;  yet  this  is  a  good  estate  tail  within  the  Statute 
De  Donis,  for  it  is  within  the  reason  of  the  statute.  Secondly, 
the  words  *upon  condition,*  &c.,  though  they  are  express  words  of 
condition,  shall  be  taken  to  be  a  limitation ;  so  it  is  held  in  other 
cases.     And  Holt,  Ch.  J. ,  said  he  saw  no  reason  why  they  might 
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not  be  so  construed  in  a  deed,  though  the  law  had  not  been  carried 
so  far ;  and  so  the  sense  is,  if  she  had  no  issue  by  a  Searle,  upon 
her  death  the  estate  should  remain  over. "  In  that  case,  therefore, 
the  condition  was  so  moulded  as  to  form  part  of  the  limitation, 
and  so  to  save  the  estates  which  had  been  intended  to  be  created 
by  the  testator ;  whereas,  according  to  opinions  which  have  been 
now  given,  I  should  understand  that  it  would  be  read  as  an 
express  condition,  which  would  defeat  the  estate,  instead  of 
allowing  it  to  go  as  a  description  of  part  of  the  limitation  of  the 
estate,  so  as  to  save,  as  far  as  it  might  be,  the  limitation  provided 
for.  The  cases  to  which  I  now  call  your  Lordships*  attention  are 
cases  in  which  there  was  a  contingency  expressed  in  the  clearest 
words,  and  yet,  entirely  upon  the  ground  of  the  intention,  that 
contingency  was  not,  as  here,  interpolated,  and  inserted  without 
warrant,  but  that  contingency  was  struck  out  of  the  will,  and  it 
was  not  considered  as  a  condition  precedent,  but  as  a  part  of  the 
gift  over.  My  Lords,  the  first  case  is  the  well-known  case  of 
Bromfield  v.  Crowder,  1  Bos.  &  P.  (N.  R)  313  (8  R  R  805). 
There  the  testator  devised  to  A.  for  life,  and  after  her  death  to  B. 
for  life,  and  at  the  decease  of  the  two  he  gave  all  his  real  estate  to 
C.  if  he  should  live  to  attain  twenty-one ;  but  in  case  he  should 
die  before  attaining  twenty-one,  then  he  gave  it  over.  Now,  the 
Court  there  held,  that  that  last  taker  took  the  estate  at  once  from 
the  death  of  the  testator;  though  he  was  under  twenty*one,  he 
took  a  vested  estate  at  once,  and  the  gift  over  was  only  to  take 
effect  in  case  he  died  under  twenty-ona  The  learned  Chief  Jus- 
tice, in  stating  the  opinion  of  the  Court,  says,  *  There  is 
nothing  in  the  will  to  prove  that  the  testator  *  meant  the  [*  412] 
plaintiff  not  to  take  a  vested  estate  unless  he  survived 
twenty-on&  Indeed,  the  true  sense  of  the  thing  is,  that  the  de- 
visor meant  him  to  take  it  as  an  immediate  devise  in  himself,  but 
that  it  was  to  go  over  in  the  event  of  his  dying  under  twenty-one. 
The  apparent  intention,  as  collected  from  the  whole  will,  must 
always  control  particular  expressions.  Now  the  fairest  construc- 
tion that  can  be  put  upon  this  will,  independent  of  authority,  is, 
that  the  plaintiff  took  an  immediate  vested  estate  on  the  death  of 
the  preceding  devisees,  with  a  condition  subsequent "  My  Lords, 
that  case  came  to  your  Lordships'  House,  and  the  judgment  was 
affirmed ;  so  that  there  the  very  contingency  was  struck  out  of  the 
will,  and  a  vested  estate  taken,  directly  contrary  to  the  very  words 
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of  the  will  itself.  My  Lords,  that  was  followed  by  a  case  which 
was  very  much  doubted  at  the  time  —  Doe  v.  Moore^  14  East,  601 
(13  R  R  329).  The  only  difference  between  those  cases  is  this: 
that  the  former  was  the  case  of  a  gift  in  remainder,  and  the  latter 
was  a  devise  at  once  to  J.  M.  when  he  attained  twenty-one,  but  in 
case  he  died  before  twenty-one,  then  over ;  and  it  was  held  that 
there  was  no  distinction  in  law  between  the  two  cases,  and  that 
therefore  the  devisee  took,  although  he  had  not  attained  twenty- 
one.  The  words  of  contingency  are  again  and  again  struck  out, 
in  order  to  effectuate  the  intention  of  the  testator;  and  that  is 
directly,  as  it  appears  to  me,  opposed  to  the  opinions  of  the 
majority  of  the  learned  Judges  in  this  case.  My  Lords,  this  case 
being  deemed  not  quite  satisfactory,  the  point  was  brought  before 
your  Lordships'  House  in  Phipps  v.  Ackers  (9  CI.  &  Fin.  583).  There 
the  case  which  was  stated  to  the  learned  Judges  was  this :  "  The 
testator  being  seised  in  fee  of  estates  situate  in  the  parish  of  Whee- 
lock,  devised  those  estates  in  this  manner.  He  gave  them  to  George 
Holland  Ackers  when  and  as  soon  as  he  should  attain  the  age  of 
twenty-one  years;  but  in  case  he  should  die  under  the  age  of 
twenty-one  years  without  leaving  issue,  in  that  case  the  estate 
should  form  part  of  the  residuary  estate  of  the  testator,  which  he 
gave  over  to  another  person ;  and  the  question  put  to  the  Judges 
was  this:  what  estate  did  George  Holland  Ackers  take  in  the 
Wheelock  estates  ? "  My  noble  and  learned  friend  who  spoke 
second  doubted  whether  Doe  v.  Moore  had  been  properly  decided, 
yet  he  did  not  oppose  the  decision  of  this  House ;  and  that  deci- 
sion was  in  favour  of  the  judgment  of  the  Court  below;  and  that 
really  set  this  point  at  rest 

[Lord  Brougham.  —  Where  did  that  case  come  from  ?] 
From  the  Court  of  King's  Bench.  My  Lord,  there  was  another 
^,ftH(!  —  that  of  Aislabie  v.  Bice,  3  Madd.  256  (18  R  R  230). 
Tlic^ni  was  a  devise  in  that  case  to  the  wife  and  her  assigns  for 
life*  in  case  she  continued  single  and  unmarried,  and  after  her 
(IccumHO,  to  snch  persons  as  she  should  appoint  by  deed  or  will, 
iind,  fnr  want  of  appointment,  over;  but  in  case  she  should  many 
III  tluj  lifotinie  of  other  persons,  with  their  consent,  then  she  was 
to  nnjoy  tlie  OHtate  for  the  whole  of  her  life.  Your  Lordships  will 
H(Mi  tijiit  Uu3  limitation  was  to  her  for  her  life,  if  she  should  so 
IriiiM  rniiiinuo  single  and  unmarried,  but  with  a  subsequent  pro- 
vl«(>,  that  if  Hho  married  in  the  lifetime  of  those  persons  referred 
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to,  with  their  consent,  she  should  have  the  estate  for  the  whole 
of  her  life.  Those  persons  died,  and  she  married  without  con- 
sent, and  the  question  was,  what  was  the  nature  of  the  limita- 
tion ?  It  was  sent  to  the  Court  of  Common  Pleas,  and  the  learned 
Judges  gave  this  opinion :  "  We  have  heard  the  case  argued,  and 
have  considered  it  .  .  .  We  are  of  opinion  that  this  condition 
was  a  condition  subsequent,  and  that  as  the  compliance  with  it 
was  by  the  death  of  Alice  Hatton  and  James  Frenny  and  Thomas 
Lilly,  become  impossible  by  the  act  of  God,  her  estate  for  life  is 
become  absolute,  and  that  she  may  now  execute  the  power  of 
appointment ; '  and  that  was  confirmed.  Now,  if  that  had  been 
allowed  to  operate  as  a  part  of  the  limitation,  she  would  of  course 
have  lost  the  estates ;  but  the  Court  held  it  to  be  a  condition  sub- 
sequent, and  that,  that  condition  having  become  impossible  by 
the  act  of  God,,  the  estate  was  not  destroyed  or  affected,  but  re- 
mained. Your  Lordships  see,  therefore,  what  care  the  Courts 
have  taken  to  prevent  estates  being  defeated  by  those  con- 
ditions. *  My  Lords,  there  is  one  other  case  to  which  I  [*  413] 
must  refer —  Gulliver  v.  Ashby,  4  Burr.  1929.  There  was 
a  devise  of  estates  to  uses,  and  there  was  a  condition  that  the 
party  should  take  the  name  and  arms;  but  there  was  no  devise 
over  to  take  effect  on  non-compliance  with  the  proviso ;  and  the 
question  was,  what  was  the  nature  of  this  proviso  ?  Lord  Mans- 
field said,  '^  I  am  of  opinion  that  this  is  not  a  condition  prece- 
dent, and  it  cannot  be  complied  with ; "  and  he  gives  the  reason 
why  he  is  of  that  opinion.  It  was  argued  very  much,  that  that 
portion  of  the  proviso  was  ta  be  taken  to  form  part  of  the  limita- 
tion, just  as  the  learned  Judges  have  recommended  your  Lordships 
to  take  the  contingent  proviso  in  this  case,  and  to  insert  it  before 
the  limitation.  Lord  Mansfield  was  clearly  of  opinion  that  this 
was  not  warranted  by  law ;  and  he  makes  this  observation,  as  to 
the  question  whether  the  condition  was  broken  or  not :  **  In  such 
a  case  (of  so  silly  a  condition  as  this  is),"  showing  that  the  Courts 
do  not  look  with  very  great  favour  upon  such  conditions,  *  the 
Court,  perhaps,  would  incline  against  the  rigour  of  the  forfeiture, " 
though  a  forfeiture  had  been  incurred.  Another  of  the  learned 
Judges  concluded  with  saying,  that  "  this  condition,  or  whatever 
else  it  may  be  called,  is  not  such  a  limitation  as  will  carry  the 
estate  over  to  the  next  remainderman  upon  breach  of  the  condi- 
tions enjoined."    These  cases  seem  to  me,  my  Lords,  clearly  to 
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prove  what  I  have  stated  to  your  Lordships,  that  not  only  is  the 
introduction  of  the  contingency,  selected  and  culled  out  of  the 
provisoes,  not  warranted  by  law,  but  that  the  law  does,  in  cases 
of  infinitely  more  difficulty,  actually  strike  out  positive  contin- 
gencies, and  give  vested  estates,  in  order  to  effect  an  intention. 
As  these  cases  appear  to  me  quite  conclusive  upon  the  subject,  I 
have  therefore  come  to  the  conclusion  to  recommend  your  Lord- 
ships, with  my  noble  and  learned  friends  who  have  already  spoken, 
to  hold  that  this,  if  it  is  to  be  called  a  condition,  is  a  condi- 
tion subsequent,  and  not  a  condition  precedent  —  [His  Lordship 
enumerated  the  different  parties  by  whom  the  title  might  have 
been  procured  in  compliance  with  the  will  as  a  further  argument 
in  support  of  his  opinion.]  —  The  next  question  has  been  largely 
debated,  and  upon  that  question  I  shall  be  as  short  as  I  possibly 
can.  I  agree  with  so  much  that  has  fallen  from  my  noble  and 
learned  friends,  that  I  shall  not  attempt  to  repeat  what  they  have 
already  so  ably  expressed.  But'  there  are  some  few  points  to 
which  I  wish  to  draw  your  Lordships'  attention.  If  your  Lord- 
ships take  the  case  of  Kingston  v.  PUrrepoint  as  it  is  reported,  it 
would  seem  to  be  a  case  in  which  the  testator  had  intended,  by 
lawful  means,  as  he  states,  to  obtain  the  dignity.  Now,  I  have 
been  furnished  with  the  copy  of  an  extract  from  the  Registrar's 
book  of  that  case,  by  which  it  appears  that  he  meant  any  means, 
however  unlawful,  as  I  will  show  to  your  Lordshipa  The  debate 
in  that  case  was  long,  as  the  Registrar's  book  tells  you,  before  it 
was  decided ;  and  then  this  case,  on  a  similar  subject',  for  the  first 
time,  at  the  end  of  upwards  of  a  century  and  a  half,  comes  before 
your  Lordship&  In  the  one  case  it  was  unblushingly  and  openly 
asserted,  intended,  and  expressed ;  and  in  the  other  case,  supposing 
there  was  any  such  intention,  the  means  are  furnished  of  accom- 
plishing the  very  same  purpose,  and  the  means  furnished  with 
such  a  pressure  upon  the  man  to  whom  these  means  are  given, 
that  it  is  too  much  —  it  is  too  great  a  trial  of  human  firmness,  or 
rather,  I  should  say,  of  man's  weakness  —  to  expose  him  to  such  a 
tensptation ;  and  the  law  ought  to  step  in  to  save  a  man  from  such 
a  tomptAtion.  My  Lords,  I  think  it  important,  in  a  few  words,  to 
cnll  your  Lordships '  attention  to  what  was  the  real  nature  of  that 
case,  Kingston  v.  Pierrepoint,  because  it  shows  how  necessary  it 
is  for  your  Lordships  to  be  very  careful,  in  any  rule  laid  down, 
not  to  encourage  dispositions  of  this  nature.     The  testator  there 
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•  appoints  and  appropriates  £10,000  to  be  employed  by  his  brother, 
the  Marquis  of  Dorchester,  and  William  Pierrepoint,  both  or 
either  of  them,  or  the  heirs  male  of  their  family  at  the  time  of 
his  death,  by  all  best  and  becoming  lawful  means,  to  procure  the 
title  of  duke  to  the  present  head  and  successive  heirs  male  of  their 
name  and  family,  provided  the  same  were  effected  within  the  term 
of,  one  year  after  the  day  of  his  decease. "  He  thought 
that  the  dignity  of  a  *  dukedom  was  to  be  had  very  read-  [*  414] 
ily,  and  he  only  allowed  twelve  months  to  obtain  it  and 
£10,000.  I  beg  your  Lordships'  attention  to  this  part  of  the  will, 
in  order  to  see  what  the  intention  of  the  testator  was.  "  But  if 
the  said  sum  of  £10,000,  or  what  they  concerned  in  the  title 
might  and  should  add,  could  not  avail "  to  that  mentioned  and 
appointed  end  —  the  obtaining  of  the  title  —  then  he  gives  the 
£10,000  over;  so  that  he  says,  "  If  you  cannot,  with  that  £10,000, 
obtain  the  title  my  object  will  not  be  answered,  and  I  give  it 
over.  *  Then  comes  this  important  clause :  "  Further  declaring, 
that  the  said  £10,000,  or  any  part  of  it,  was  not  to  be,  nor  should 
be,  in  the  hands  of  the  carriers  on  account  of  the  designed  procure- 
ment, but  granted  and  secured  to  be  paid  when  the  wished  title 
was  really  procured,  and  satisfactory  security  given  to  his  execu- 
tor, and  that  within  a  short  prefixed  time  it  certainly  should." 
Tour  Lordships  see,  therefore,  that  he  says  here  that  the  money 
is  not  to  be  given  to  the  carriers,  but  it  is  to  be  secured  well,  till 
the  title  is  actually  and  positively  got.  The  word  **  carriers  * 
there  means^the  persons  who  undertake  to  get  the  title,  and  they 
were  not  to  touch  the  cash  till  the  ducal  coronet  descended  upon 
the  brows  of  the  person  there  named.  A  more  unblushing  and 
audacious  disposition  never  was  made  by  man.  My  Lords,  I  can- 
not help  thinking  that  there  is  a  great  deal  in  the  argument  ad- 
dressed at  the  bar  as  to  the  embarrassment  which  such  a  proviso 
as  this  before  us  would  create  to  the  Crown.  Constitutionally 
speaking,  I  will  not  on  this  occasion  sever  the  Crown  from  its 
ministers,  but  I  will  consider  the  Crown  acting  in  the  usual  way, 
by  responsible  ministers.  Then  observe  what  it  is  that  is  desired. 
A  particular  dignity  is  pointed  out,  and  particular  limitations  of 
that  dignity  are  chalked  out ;  and  there  is  this  pressure  at  least 
put  upon  the  Crown,  that  a  case  of  compassion  is  raised.  Suppos- 
ing Lord  Alford  was  an  infant  when  the  estate  came  to  him,  and 
Lord  Brownlow  to  have  died,  and  the  earldom  of  Brownlow  to 


154  SETTLEMENT  (EXECUTORY  AND  EXECUTED). 

Egerton  ▼.  Sail  Brownlow,  88  L.  J.  Ql  414,  416. 

have  descended  to  Lord  Alford  whilst  he  was  an  infant,  and  this 
case  of  infancy  had  not  been  provided  for,  then  comes  the  clause, 
that  if  within  five  years  he  did  not  obtain  the  dignity  his  estate 
should  go  to  his  heirs  male  —  an  estate  worth  two  millions  of 
money.     Now,  conceive  the  pressure  that  is  put  upon  the  Crown 

—  the  case  of  compassion  which  is  made  out  Will  the  Crown 
refuse  the  dignity  to  the  family  ?  Will  it  refuse  one  step  more  in 
the  peerage,  knowing  that  the  consequence  of  its  refusal  will  be, 
that  this  vast  estate  will  go  from  the  person  for  whom  it  was  pro- 
vided in  the  first  instance,  and  therefore  the  object  of  the  tes- 
tator's bounty  be  frustrated?  I  say,  my  Lords,  that  it  is  an 
indignity,  an  insult  offered  to  the  Crown,  that  a  man  shall  point 
out  a  particular  title  which  he  will  have,  and  the  particular  limi- 
tations to  be  attached  to  the  title.  Suppose  that  I  were  to  imagine 
that  two  sovereigns  had  already  been  compelled,  from  this  provi- 
sion, to  refuse  a  step  in  the  peerage  to  give  effect  to  this  instru- 
ment, it  would  be  no  great  stretch  of  imagination ;  and  yet  what 
can  be  more  painful,  when  you  look  at  the  great  pressure  upon  the 
party  ?  It  is  a  dangerous  power  to  be  placed  in  the  hands  of  any 
man,  with  a  temptation  to  use  it  —  such  a  temptation  is  almost 
irresistibla  God  forbid  that  I  should  say  there  are  not  men  who 
could  resist  it ;  but  the  temptation  is  more  than  you  are  justified 
in  laying  before  a  man,  and  more  than  you  are  justified  in  expos- 
ing him  to.  You  are  not  justified  in  raising  so  fearful  an  issue. 
It  is  said  that  this  honour  is  to  be  acquired  by  merit,  and  this 
was  what  the  testator  looked  at  But,  my  Lords,  no  subject  has  a 
right  to  play,  if  I  may  so  say,  with  the  prerogative  of  the  Crown, 
or  to  make  the  prerogative  of  the  Crown  the  basis  of  an  arrange- 
ment as  to  his  own  property.  No  subject  has  a  right  to  do  so. 
Honours  ought  to  come  from  merit,  and  from  merit  alona  Sup- 
pose Lord  Brownlow  to  die,  and  Lord  Alford  to  be  of  age  just  at 
the  time  the  earldom  descends  to  him ;  Lord  Alford  would  have 
five  years  to  acquire  the  title  of  Duke  or  Marquis.  He  must  pro- 
cure this  particular  dukedom  or  marquisate  with  a  particular  limi- 
tation, or  the  estates  are  to  go  over.  My  Lords,  it  is  said  that  the 
testator  meant  nothing  but  merit :  what  merit  in  five  years  could 
enable  any  man  so  to  ennoble  himself  ?    Is  it  to  be  in  the  Senate 

—  is  it  to  be  in  diplomacy,  in  the  army  or  the  navy,  or  in  the 

law  ?    How  is  he  to  determine  where  his  services  are  to 
[*  415]  be  given,  or  his  talent  exercised,  *  in  order  to  entitle  him 
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in  five  years  to  the  most  distinguished  mark  of  favour  which 
the  Crown  has  to  bestow  upon  a  subject  ?  It  appears  clearly  to 
me,  therefore,  that  this  is  not  a  question  turning  upon  the  grace 
and  favour  of  the  Crown,  but  it  is  a  vast  estate  given  to  a  person 
in  order  to  feed  the  posthumous  vanity  of  the  testator,  that  he 
might  die  in  the  belief  that  his  estates  would  once  more  be  an- 
nexed to  a  dukedom  or  marquisate  of  Bridgewater ;  and  he  had  fur- 
nished the  means,  and  given  a  temptation  to  exercise  those  means, 
in  order  to  obtain  that  dignity.  My  Lords,  there  are  just  a  few 
remarks  that  I  wish  to  make  upon  public  policy.  I  will  not  add 
a  word  to  what  has  been  already  said  by  my  noble  and  learned 
friends,  but  I  will  call  your  Lordships'  attention  to  what  fell 
from  one  of  the  learned  Judges  (Cresswell,  J.)  as  regards  the 
restraint  of  trade.  That  learned  Judge  says,  that  with  regard  to 
the  restraint  of  trade,  there  is  a  maxim  in  common  law,  and  he 
refers  to  a  case  in  the  Year  Book,  2  Hen.  V.,  to  prove  it  But  the 
learned  Judge  forgot  to  tell  your  Lordships  upon  what  that  maxim 
was  founded.  Nobody  supposes  that  there  was  any  statute  in  those 
times :  upon  what,  then,  was  that  maxim  founded  ?  Why,  upon 
public  policy,  for  the  good  of  the  realm.  It  was  not  good  for  the 
realm  that  men  should  be  prevented  from  exercising  their  trades. 
Now,  my  Lords,  let  us  see  what  this  particular  case  is ;  it  lies  in 
a  few  words,  and  remarkable  consequences  have  resulted  from  it 
It  is  in  the  2  Hen.  V.  pi.  26,  and  it  was  an  obligation,  with  a 
condition  that  if  a  man  did  not  exercise  his  craft,  say  of  a  dyer, 
within  a  certain  town  —  that  is,  where  he  carried  on  his  business 
—  in  six  months,  then  the  obligation  was  to  be  void ;  upon  which 
Hull,  J.,  being  uncommonly  angry  at  such  a  violation  of  all  law, 
said  according  to  the  book,  "  Par  Dieu  !  if  he  were  here,  to  prison 
he  should  go,  just  as  if  he  had  committed  an  offence  against  the 
King,  •  because  he  had  dared  to  restrain  the  liberty  of  the  subject 
I  have  referred  to  this  case  to  draw  your  Lordships'  attention  to 
it  Angry  as  that  learned  Judge  was  at  that  infraction  of  the  law, 
what  has  been  the  result  of  that  very  rule,  without  any  statute 
intervening?  That  common  law,  as  it  is  called,  has  adapted 
itself,  upon  grounds  of  public  policy,  to  a  totally  different  and 
limited  rule,  that  would  guide  me  at  this  day ;  and  the  condition 
that  was  then  so  strongly  denounced  is  at  this  day  just  as  good  a 
condition  as  any  condition  that  ever  was  inserted  in  any  arrange- 
ment that  was  ever  the  subject  of  any  statute,  because  a  partial 
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restraint  created  in  that  way  with  a  particular  object  is  now  per- 
fectly legaL  Without  any  exclamation  of  the  Judge,  and  withoufc 
any  danger  of  prison,  any  subject  of  this  realm  may  sue  upon  such 
a  condition  as  Hull,  J. ,  was  so  very  indignant  at  in  that  particu- 
lar case.  That  shows,  therefore,  that  the  rule  which  the  learned 
Judge  (Cresswell,  J.)  thought  depended  on  some  rule  of  common 
law,  irrespective  of  policy,  was  founded  on  public  policy,  and  has 
been  restrained,  and  limited,  and  qualified  up  to  this  very  hour, 
and  beneficially  so,  by  that  very  policy  which  has  no  bearing  at 
all  upon  the  foundation  of  the  rule.  My  Lords,  there  has  been 
great  discussion  about  distinguishing  between  wagers  and  condi- 
tiona  Certain  rules  have  been  laid  down  by  some  of  the  learned 
Judges,  and  dissented  from  by  other  learned  Judgea  I  strongly 
advise  your  Lordships  to  follow  the  example  of  my  predecessors, 
and  not  to  lay  down  upon  this  occasion  any  abstract  rulea  Let 
each  case  be  decided  upon  principle ;  let  each  case  as  it  arises  be 
subjected  to  the  consideration  of  the  Judges,  and  you  will  find  in 
that  way,  to  take  the  example  of  perpetuities,  that  a  clear  rule  of 
law  will  be  formed.  If  you  had  attempted  at  starting  to  fix  a 
limit,  and  to  lay  down  a  certain  rule  which  was  not  to  be  departed 
from,  you  would  have  done  great  mischief,  and  you  would  never 
have  had  the  rule  of  property  acted  upon  which  you  now  enjoy. 
My  Lords,  one  of  the  learned  Judges  (Talfourd,  J. )  refers  to,  and 
Alderson,  B.  ,  puts  a  case  about,  the  danger  of  wagers.  He  puts 
the  case  of  a  wager  on  the  Queen's  life.  Alluding  to  a  wager 
upon  that  life  being  void,  he  asked  whether  a  lease  on  the  Queen's 
life  would  not  be  good.  Why,  of  course,  it  would  be  good:  it 
has  no  tendency  to  mischief;  it  is  rather,  generally  speaking, 

meant  in  honour  of  the  parties  whose  names  are  taken. 
[♦  416]  It  is  only  done  that  the  persons  who  grant  leases  *  may, 

from  the  dignity  of  the  nominee,  know  when  that  life 
drops;  but  no  mischief  has  ever  occurred  from  it  If  it  had 
occurred,  it  would  at  once  have  been  provided  against  But  sup- 
posing this  case  —  suppose  a  devise  to  one  for  one  life,  with  a  pro- 
viso that  if  the  Queen  was  not  dead  that  day  six  months  the  estate 
should  cease.  Would  not  that  be  an  illegal  proviso  ?  Of  course 
it  would  be.  And  your  Lordships  have  shown  by  your  decision 
in  a  case  that  was  decided  lately  by  your  Lordships,  Dimes  v.  The 
Grand  Junction  Canal  Company,  3  H.  L.  C.  759,  that  a  Judge 
with  the  smallest  interest,  howevt^r  small  it  might  be,  was  incap- 
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able  of  trying  a  cause  —  not  that  anybody  supposed  that  he  would 
be  influenced,  but  because  the  principle  is,  that  a  man  shall  not 
have  an  interest  in  a  matter  which  he  is  to  decide.  You  must 
take  the  general  principle.  But  it  is  said  by  the  learend  Judges 
—  "  Yes ;  that  is  a  principle  of  law.  *  No  doubt  it  is ;  but  upon 
what  was  the  principle  founded?  Does  any  man  doubt  that  it 
was  founded  upon  public  policy?  One  of  the  learned  Judges  who 
denied  that  there  was  public  policy  in  the  case  of  the  restraint  of 
trade,  is  contradicted  by  another  learned  Judge  (Parke,  B.),  who 
was  of  opinion  that  it  was  founded  upon  public  policy.  That 
learned  Judge's  opinion  I  considered  as  containing  within  itself 
the  opinions  of  the  great  majority  of  the  Judges.  My  Lords,  one 
of  the  learned  Judges  said  that  he  could  not  distinguish  the  pres- 
ent case  from  a  case  of  this  sort  —  that  a  subject  went  to  the 
Crown,  and  said,  "  If  the  Crown  will  grant  a  dignity  to  such  and 
such  a  member  of  my  family,  I  will  settle  a  great  estate  upon  that 
person. '  The  learned  Judge  said  that  was  perfectly  legal,  and  he 
could  not  see  where  the  distinction  was.  Now,  I  see  naturally  a 
very  broad  line  to  be  drawn  between  that  case  and  this.  Suppose 
a  great  family  desire,  as  often  has  happened,  that  the  second  son 
should  be  made  a  peer,  in  order  to  found  a  separate  family ;  noth- 
ing could  be  more  reasonable,  in  asking,  upon  proper  grounds,  for 
the  favour  of  the  Crown,  than  to  tell  the  Crown  that  that  dignity 
would  be  sustained  by  a  sufficiently  ample  estate ;  nothing  could 
be  more  proper.  But  there  the  Crown  is  not  fettered  at  all.  The 
Crown  will  accept  or  reject,  just  as  it  thinks  the  party  deserving 
of  its  favour  or  not  That  is  not  the  case  of  a  man  who  has  left 
his  property  in  such  a  manner  that  he  cannot  afterwards  remedy 
or  alter  it,  death  having  intervened.  There  is  no  question  of  that 
sort  in  this  case ;  the  man  is  living,  and  the  Crown  does  not  care 
how  that  man  shall  dispose  of  his  property.  The  Crown  would 
not  grant  a  dignity  merely  because  an  estate  is  to  be  attached  to 
it  If  it  did,  every  wealthy  person  in  the  kingdom  would  have  a 
dignity  conferred  upon  him.  Here  we  are  dealing  with  t^e  dis- 
position of  a  dead  man's  property,  and  we  are  to  consider  whether 
we  can  or  not  leave  it  safely  under  the  rule  which  he  has  laid 
down.  My  Lords,  one  of  the  learned  Judges  (Crompton,  J.),  in 
giving  his  opinion  to  your  Lordships,  says,  "  There  is  no  capricious 
disposition  by  which,  according  to  the  law  of  England,  a  man  may 
not  leave  his  property.  **     I  believe,  my  Lords,  that  is  rather  too 
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broadly  laid  down.  For  instance,  the  case  given  in  the  old  books, 
of  a  man  making  a  condition  that  his  devisee  shall  not  cultivate 
his  arable  land ;  that  is  void,  because  it  is  against  the  prosperity 
of  the  country,  and  for  no  other  reason.  But  there  are  many  dis- 
positions that  a  m*an  may  not  make  of  his  property,  and  I  will 
give  your  Lordships  a  few  instances.  A  man  cannot  alter  the 
usual  line  of  descent  by  a  creation  of  his  own,  A  man  cannot 
give  an  estate  in  fee  simple  to  another  and  the  heirs  of  his  body. 
Why  ?  Because  the  law  has  already  said  how  a  fee  simple  estate 
should  descend.  There  is  a  case  in  which  he  cannot  alter  it; 
there  is  a  case  in  which  a  capricious  disposition  is  not  allowed 
by  law.  A  man  cannot,  by  law,  give  an  estate  to  private  char- 
ity :  the  law  would  not  execute  it;  it  is  so  vague.  In  Tovmley  v. 
Bedwell,  6  Ves.  194,  Lord  Eldon  decided  against  the  validity  of 
a  gift  for  maintaining  a  botanical  garden,  upon  the  ground  that  it 
was  stated  to  be  intended  for  the  public  benefit  He  thought  that 
was  too  large,  and  not  within  the  Statute  of  Charitable  Uses.     A 

man  cannot  give  his  property  generally  to  objects  of  im- 
[*  417]  morality  ♦  or  to  objects  of  benevolence ;  and  so  I  might 

multiply  instances  The  law  of  England  enables  you  at 
once  to  put  your  estate  in  settlement,  for  the  very  purpose  that  a 
man  desires  to  provide  for  those  who  are  to  come  after  him,  and 
at  the  same  time  it  gives  all  the  power  in  the  world  —  all  the 
rational  power  of  disposition  which  any  man  could  wish  to  have 
given  him,  and  which  I  believe  no  other  law  in  the  world  accom- 
plishes in  so  perfect  a  manner,  or  so  well,  as  the  law  of  England. 
But,  my  Lords,  the  law  of  England  knows  where  to  step  in  and  to 
stop  any  improper  or  any  unwise  disposition,  such  as  that  before 
your  Lordships.  This,  therefore,  is  a  case  in  which  that  power, 
so  large  as  it  is,  which  is  given  by  the  law  of  England,  ought  to 
be  properly  restrained.  My  Lords,  I  wish,  before  I  sit  down,  only 
to  draw  your  Lordships'  attention  to  an  authority  and  an  ancient 
one  —  one  that  has  had  great  influence  on  the  law  of  England  — 
to  show  that  this  doctrine  of  public  policy  is  authorised  by  the 
greatest  authority  in  the  law,  to  be  applied  to  a  subject  like  that 
before  your  Lordships.  My  Lords,  the  case  to  which  I  invite  your 
attention  is  The  Duke  of  Norfolk's  Case ;  and  your  Lordships  will 
recollect  that  that  was  the  first  time  in  which,  by  way  of  trust, 
there  had  been  an  attempt  to  carry  over  an  estate  upon  a  contin- 
gency to  happen  in  the  lifetime.     We  should  be  astonished  now 
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to  hear  it  stated,  but  then  the  question  was,  whether  you  could 
limit  your  estate  over  upon  a  contingency  to  happen  during  a  life 
in  being?  Three  of  the  Chief  Justices  were  unanimously  of 
opinion  that  it  was  against  the  law;  Lord  Nottingham  was  of 
opinion  that  it  was  in  accordance  with  the  law ;  and  one  of  the 
Chief  Justices,  who  afterwards  became  Lord  Keeper,  at  the  re- 
hearing, reversed  the  decree  of  Lord  Nottingham.  The  case  was 
then  brought  to  your  Lordships*  house,  which  reversed  the  Lord 
Keeper's  decree  and  aflSrmed  Lord  Nottingham's  decree ;  and  they 
wisely  did  so.  But  I  would  now  call  your  Lordships'  attention  to 
what  the  grounds  were  upon  which  Lord  Nottingham  was  justified 
in  disagreeing  with  what  was,  at  that  time,  such  great  authority, 
—  the  united  opinions  of  the  heads  of  every  Court  in  Westminster 
Hall,  —  all  of  them  men  entitled  to  very  great  attention  from  their 
individual  learning.  In  that  case  the  opinion  of  North,  Ch.  J. , 
was  against  the  validity  of  the  devise,  yet  he  says,  "  I  conceive 
the  rules  of  law  to  prevent  perpetuities  are  the  policy  of  the  king- 
dom, and  ought  to  take  place  in  this  Court  as  well  as  in  any  other 
Court. "  So  that  the  Chief  Justice  thought  that  the  policy  of  the 
kingdom,  whichx  was  observed  in  every  other  Court,  ought  to  be 
observed  in  the  Court  of  Chancery.  Lord  Nottingham  upon  the 
first  argument  made  this  observation,  **  Pray  let  us  so  resolve  cases 
here  that  they  may  stand  with  the  reason  of  mankind  when  they 
are  debated  abroad.  Shall  that  be  reason  here  that  is  not  reason 
in  any  part  of  the  world  besides  ?  I  would  fain  know  the  dififer- 
ence  why  I  may  not  raise  a  new  springing  trust  upon  the  same 
term,  as  well  as  a  new  springing  term  upon  the  same  trust  That 
is  such  a  chicanery  of  law  as  will  be  laughed  at  all  over  the  Chris- 
tian world. "  And  he  said  again,  *  If  there  be  a  tendency  to  a 
perpetuity,  or  a  visible  inconvenience,  that  shall  be  void  for  that 
reason. "  He  says  again,  "  No  man  can  say  that  it  doth  break  any 
rule  of  law,  unless  there  be  a  tendency  to  perpetuity  or  a  palpable 
inconvenience. "  He  then  says,  "  If,  then,  this  be  so,  that  here  is 
a  conveyance  made  which  breaks  no  rules  of  law,  introduceth  no 
visible  inconvenience,  savours  not  of  perpetuity,  tends  to  no  ill 
example,  —  why  this  should  be  void  only  because  it  is  a  lease  for 
years,  —  there  is  no  sense  in  that. "  It  was  thought  he  was  going 
to  a  vast  extent  in  allowing  a  contingency  upon  a  life  in  being  — 
that  must  take  place  upon  the  dropping  of  a  life  in  being ;  and  he 
was  asked  where  he  would  stop,  —  where  were  the  bounds  ?  and 
he  answered,  "  You  may  limit,  it  seems,  upon  a  contingency  to 
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happen  in  a  life.  What  if  it  be  limited,  —  if  such  a  one  die 
without  issue  within  twenty-one  years  or  one  hundred  years,  or 
while  Westminster  Hall  stands  ?  Where  will  you  stop,  if  you  do 
not  stop  here  ?  I  will  tell  you  where  I  will  stop.  I  will  stop 
wherever  any  visible  inconvenience  doth  appear;  for  the  just 
bounds  of  a  fee  simple  upon  a  fee  simple  are  not  yet  determined ; 

but  the  first  inconvenience  that  ariseth  upon  it  will  regu- 
[*  418]  late  that. "     So  that  your  ♦  Lordships  will  see  that  that 

question  was  precisely  germane  to  this.  The  question 
was,  by  law,  how  far  was  the  limit?  And  Lord  Nottingham, 
against  the  united  opinions  of  the  other  three  Judges,  went  fur- 
ther than  ever  had  been  gone  before,  and  he  did  it  upon  grounds 
of  public  policy.  He  was  asked,  "  Where  will  you  stop  ?  *  and  he 
said,  *  I  will  stop  wherever  I  find  a  visible  inconvenience. "  Suc- 
ceeding Judges  have  gone  on ;  and  now  the  rule  is,  that  you  may 
take  a  life  in  being,  and  twenty-one  years  after  that  life ;  and  that 
clearly  shows  how  sound  the  principle  of  Lord  Nottingham  was, 
and  how  wisely  it  had  been  extended.  But  the  Judges  have  had 
no  difficulty  in  stopping ;  and  why  did  they  stop  ?  Because  they 
found  inconvenience.  The  principle  of  the  law  did  not  allow  the 
tendency  to  perpetuity ;  and  when  a  limitation  had  that  tendency, 
they  stopped  it.  So  here.  These  provisoes  are  the  subject  of 
limitation,  and  you  are  to  construe  and  mould  them,  if  you  can, 
so  as  to  meet  that  principle  in  the  law.  If  you  find  that  they  are 
not  capable  of  being  so  dealt  with,  you  must  strike  at  the  root  of 
thorn,  —  and  upon  what  ground  ?  Upon  the  ground  of  public  pol- 
icy. Wliy  should  not  grounds  of  public  policy  be  applied  to  limi- 
tations of  this  nature  as  well  as  to  limitations  of  another,  namely, 
in  i^riH^tuity  ?  —  it  being  important  that  you  should  not  allow 
v\\\i\\v^  n\n\  vain  limitations  to  be  inserted  in  the  will  of  a  testator. 
My  Lords,  I  shall  conclude  with  this  one  observation.  I  pray 
yo\ir  LtudHhips  to  bear  in  mind,  if  you  permit  this  mischief  now 
to  bo  introduced,  what  the  bearing  of  it  is,  and  where  it  will  stop. 
My  L<inlH,  men's  minds  are  prone  to  embrace  precedents,  and  to 
Invnnt  now-fun^lod  schemes,  without  the  aid  of  the  law.  If  your 
litmlHblpN  dtu'ido  tliis  case  according  to  the  opinion  of  the  majority 
\\(  Uu^  hM\rn(Ml  J\ulges,  no  man  is  wise  enough  to  know  or  to  say 
wlioni  tlui  miMi'hief  will  stop,  or  how  far  it  will  go  I  ask  your 
|,MnUlil|m  U>  rousidor  —  if  there  were  a  considerable  number,  as 
llinip  \\\\^\\l  l>o.  and  probably  would  be,  of  landed  proprietors, 
iMti'li  nttomi»tlnK  to  raise  a  dignity  upon  his  own  private  estate. 
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embarrassing  and  entangliDg  the  Crown,  and  embarrassing  and 
perhaps  leading  to  mischief  the  Crown's  advisers  —  how  the  Crown 
would  deal  with  the  circumstances,  and  how  the  law  would  stand 
with  respect  to  that  which  would  become  a  public  mischief.  Your 
Lordships  ought  to  strike  at  this,  upon  the  ground  —  and  upon  the 
ground  alone  —  that  it  is  necessary  for  public  policy.  On  these 
grounds  I  have  to  advise  your  Lordships,  that  upon  the  first  point 
there  is  no  condition  precedent,  and  no  such  words  can  be  im- 
ported by  law  as  the  learned  Judges  have  advised  your  Lordships  to 
import ;  and  upon  the  other  point,  that  the  condition  subsequent,  if 
it  be  a  condition,  is  illegal,  and  therefore  void ;  and  consequently 
the  decision  of  the  Court  below  must  necessarily  be  reversed. 

The  order  was  made  accordingly,  reversing  the  decree  of  [422] 
the  26th  of  February,  1852,  and  declaring  that  the  several 
provisoes  in  the  will  of  John  William  Earl  of  Bridge  water  [all  of 
which  relating  to  the  acquisition  of  the  titles  were  set  out],  **  are 
in  the  nature  of  conditions  subsequent  and  not  precedent,  and  are 
invalid  and  void  in  law,  *  and  that  the  appellant  is  equitable  ten- 
ant in  tail  (subject  to  the  jointure  of  his  mother.  Lady  Marianne 
Margaret  Egerton),  of  the  estates  —  other  than  leasehold  estates  — 
subject  to  the  trusts  of  the  will,  and  absolutely  entitled  to  the 
leasehold  estates  for  years  and  personal  chattels  bequeathed  as 
heirlooms ;  but  as  to  such  leasehold  estates  and  personal  chattels, 
subject  to  the  gift  over  in  the  will  in  the  event  of  his  dying  under 
twenty -one  years  of  age,  without  leaving  issue  male. 

ENGLISH  NOTES. 

It  will  be  observed  that  the  question  considered  in  the  principal  case 
is  different  from  the  question  whether  a  trust  is  executed  or  executory 
according  to  Lord  Talbot's  definition  in  Lord  Qlenorchy  v.  BosvUle 
(1733),  Cas.  Temp.  Talbot,  p.  3  ;  1  White  &  Tudor,  1.  <'  In  cases  of 
trusts  executed  or  immediate  devises,  the  construction  of  the  Courts  of 
law  and  equity  ought  to  be  the  same;  for,  there  the  testator  does  not 
suppose  any  other  conveyance  will  be  made;  but  in  executory  trusts 
he  leaves  somewhat  to  he  done;  the  trusts  to  be  executed  in  a  more 
careful  and  more  accurate  manner.''"  According  to  this  definition,  a 
trust  executed  (assuming  it  is  not  executed  by  the  Statute  of  Uses) 
can  only  apply  to  a  devise  or  gift  such  as  *'To  A.  for  the  use  of  A.  in 
trust  for  B."  The  question  whether  a  trust  is  executed  in  this  sense 
can  seldom  be  of  difficulty,  and  when  once  it  had  been  established  that 
TOL.  xxrv. — 11 
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equity  follows  the  law  in  legard  to  the  quality  of  the  estate  conferred 
by  a  trust  of  the  former  kind,  the  difference  in  effect  between  the  two 
kinds  of  trusts  is  too  obvious  to  require  much  consideration.  The  real 
difficulty  arises  where,  as  in  the  principal  case,  there  is  an  express 
direction  to  convey,  and  the  question  still  remains  whether  this  is  to 
be  done  ^^in  a  more  careful  and  more  accurate  manner." 

The  principle  of  Lord  St.  Leonard's  decision  is  applied  and  fol- 
lowed in  the  case  of  SackvUle^West  v.  Holmesdale  (H.L.  1870),  L.  R. 
4  H.  L.  543.  In  this  case  a  testator  by  a  codicil  (revoking  a  former 
will  which  limited  estates  in  a  certain  legal  succession  giving  life 
estates,  being  without  impeachment  of  waste,  and  conferring  powers  of 
jointuring,  &c.  upon  the  tenants  of  the  freehold  in  possession)  gave  his 
estates  to  trustees  directing  them  to  **  convey,  settle,  and  assure  "  the 
estates  '*in  a  course  of  entail  to  correspond,  as  far  as  may  be  practi* 
cable,"  with  the  limitations  of  a  newly-created  peerage  contained  in 
letters-patent,  which  limitations  were  to  the  Countess  of  D.  for  life, 
remainder  to  her  second  son  and  the  heirs  male  of  his  body,  remainder 
to  her  third  and  other  younger  sons  and  the  heirs  male  of  their  respec- 
tive bodies  successively,  and  directed  that  the  settlement  should 
contain  such  powers,  provisions,  declarations,  and  agreements  as  the 
trustees  therein  named  should  consider  proper,  or  their  counsel  should 
advise.  It  was  held  by  Lords  Chelmsford,  Westburt,  Colgnsat, 
and  Cairns,  the  Lord  Chancellor  dissenting,  that  a  strict  settle- 
ment of  the  property  ought  to  be  directed,  corresponding  in  order  of 
succession  with  the  limitations  of  the  peerage,  but  limiting  the  estates 
of  the  second  and  other  younger  sous  of  the  Countess  of  D.,  being  lives 
in  esse  at  the  death  of  testatrix,  to  estates  for  their  respective  lives, 
with  remainder  to  their  first  and  other  sons  in  tail  male,  mainly  on 
the  ground  that  the  object  was  to  endow  the  title,  and  that  a  peerage 
being  inalienable,  such  limitations  would  best  correspond  in  effect  with 
the  limitations  of  the  peerage.  Also  held,  the  Lord  Chancellor  dis- 
senting, that  the  will  ought  to  be  the  model  of  the  settlement,  and  that 
the  estates  of  tenants  for  life  should  be  without  impeachment  of  waste, 
and  that  the  settlement  should  contain  powers  of  jointuring  and  charg- 
ing portions  to  the  limits  contained  in  the  revoked  devise. 

Lord  Chelmsford  in  his  opinion,  which  was  substantially  concurred 
with  by  the  majority  of  the  learned  Lords  present,  commenced  with  the 
following  observations:  "The  codicil  creates  an  executory  trust,  that 
is,  it  makes  the  intervention  of  the  trustees  necessary  to  give  effect 
to  the  intention  expressed  in  it.     The  question  to  be  determined  is 

*  whether,'  to  use  the  words  of  Lord  St.  Leonard's  in  Hgerton  v.  Uarl 
Brownlow  the  testatrix  has  been  her  own  oonveyanoer,  whether  she 
has  left  it  to  the  Court  to  make  out  from  general  expressions  what  her 
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intention  is^  or  has  so  defined  that  intention  that  you  have  nothing  to 
do  but  to  take  the  limitations  she  has  given  joU;  and  to  convert  them 
into  legal  estates.  In  considering  a  question  of  this  description, 
the  Court  is  not  confined  to  the  language  of  the  will  itself  in  order  to 
discover  the  intention  of  a  testator.  It  may  not  only  refer  to  the 
motives  which  led  to  the  will,  and  to  its  general  object  and  purpose 
to  be  collected  from  other  instruments  to  which  it  refers,  but  also  to 
any  circumstances  which  may  have  influenced  the  mind  of  the  maker 
towards  the  provision  it  contains.  The  best  illustration  of  the  object 
and  purpose  of  an  instrument  furnishing  an  indication  of  intention  in 
the  case  of  executory  trusts,  is  to  be  found  in  the  instance  of  marriage 
articles,  where  the  object  of  the  settlement  being  to  make  a  provision 
for  the  issue  of  the  marriage,  no  words,  however  strong,  which,  in  the 
case  of  an  executed  trust,  would  place  the  issue  in  the  power  of  the 
father,  will  be  allowed  to  prevail  against  the  implied  intention. '* 

A  similar  principle  is  carried  out  in  the  cases  in  the  Scotch  Courts 
relating  to  trusts  with  directions  for  conveying  the  estate.  A  sample 
of  these  cases  if  furnished  by  Sandys  v.  Bain's  Trustees  (1897),  26 
Bettie,  261,  where  the  principal  case  is  referred  to  in  the  judgment  of 
Lord  XiNNEAR.  The  effect  of  the  Scotch  cases  is  summed  up  by  his 
Lordship  as  follows:  ^' After  considering  all  these  cases  to  the  best 
of  my  ability,  I  have  come  to  be  of  opinion  that  they  establish  nothing 
more  than  that  when  trustees  are  directed  to  make  an  entail,  it  is  their 
duty  to  make  a  valid  and  effectual  entail.  If  there  are  any  more 
specific  rules  to  be  deduced  from  the  decisions,  they  seem  to  be  these 
—  first,  that  in  construing  testamentary  directions  for  making  an 
entail,  the  Court  is  not  tied  down  to  the  strict  or  malignant  rales  of 
construction  by  which  we  are  fettered  in  interpreting  deeds  of  entail 
which  have  been  actually  executed;  and  secondly,  that  an  express 
trust  to  make  a  valid  entail  will  not  be  impaired  by  a  specific  direction 
to  insert  clauses  which,  taken  alone,  would  be  inadequate  for  that 
purpose.  But  I  can  find  no  authority  in  any  of  the  cases  for  holding 
that  where  the  testator  has  defined  the  manner  in  which  his  intention 
is  to  be  carried  into  effect,  and  has  given  no  discretion  to  his  trustees, 
his  explicit  directions  may  be  disregarded  and  a  different  way  of 
executing  his  intention  adopted  in  preference  to  his  own  way,  because 
his  trustees,  for  sufficient  reasons,  consider  it  more  effectual.  On  the 
other  hand,  it  is  established  by  a  series  of  decisions  that  when  no 
power  to  make  an  entail  is  conferred  upon  trustees,  and  they  are 
directed  to  carry  out  the  intention  of  the  truster  by  a  definite  method, 
they  must  conform  their  action  exactly  to  the  directions  so  given,  even 
although  it  may  be  apparent  that  the  testator  had  some  object  in  view 
which  cannot  be  effectually  attained  by  the  methods  prescribed." 
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In  re  D'ANGIBAU. 

ANDREWS  V.  ANDREWS, 
(c.  A.  1880.) 

RUIiE. 

A  CONTRACT  to  make  a  settlement  cannot  be  enforced  by 
a  person  not  burdened  with  the  consideration  for  which  the 
contract  was  made.  But  a  settlor  may,  without  parting 
with  the  legal  title  to  property,  make  a  valid  settlement  of 
the  beneficial  interest  upon  persons  who  give  no  considera- 
tion, if  the  intention  appears  that  he  constitutes  himself  a 
trustee  for  that  purpose. 

In  re  D*Angibau. 
,  Andrews  y.  Andrews. 

15  Ch.  D.  228-247  (s.  c.  49  L.  J.  Ch.  756 ;  43  L.  T.  135  ;  28  W.  R.  930). 

[228]  Infant,  —  General  Power  of  Appointment.  —  Different  Classes  of  Powers. — 

Power  coupled  with  an  Interest.  —  Power  Collateral^  or  in  Gross,  —  Mar- 

riage  Settlement,  —  Infant  Married  Woman.  —  Volunteers,  —  Next  of  Kin. 

By  a  settlement  made  on  the  marriage  of  a  lady  then,  and  therein  described 
as,  *^  an  infant  of  the  age  of  nineteen  years  and  upwards,*'  it  was  agreed  that, 
after  the  marriage,  as  soon  as  the  case  would  admit,  certain  personal  estate 
standing  in  the  names  of  the  trustees  of  her  father's  will  in  which  the  lady 
would  take  a  vested  interest  on  her  marriage  subject  to  an  annuity  for  her 
mother's  life,  should  be  assigned  to  trustees,  in  trust  for  investment  with  the 
consent  of  the  husband  and  wife,  and  to  pay  the  income  to  the  wife  for  her 
separate  use,  and  after  her  death  to  her  husband  till  bankruptcy  or  alienation; 
and  then  to  hold  the  capital  on  trusts  for  the  issue  of  the  marriage  ;  and,  in 
default  of  such  issue,  in  trust  for  such  person  or  persons  as  the  wife  should  by 
deed  or  will  appoint.  The  wife  appointed  the  fund  by  deed  to  her  husband, 
and  died  without  issue,  being  still  an  infant.  An  action  having  been  brought 
by  the  trustee  in  the  husband's  bankruptcy,  who  was  also  the  legal  personal 
representative  of  the  wife,  against  the  next  of  kin  of  the  wife,  claiming  the 
property ;  — 
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Hdd^  by  James  and  Brett,  L.  JJ.  (disseruiente  Cotton,  L.  J.),  affirming  the 
decision  of  J B88EL,  M.R.,  that  the  appointment  by  the  wife,  while  still  a 
minor,  was  valid. 

Heldf  also,  by  the  whole  Court,  that  whether  the  appointment  was  valid  or 
not,  the  wife's  next  of  kin,  being  volunteers,  could  not  claim  under  the  settle- 
ment in  opposition  to  her  legal  personal  representative. 

Demurrer. 

By  the  settlement,  dated  the  12th  of  October,  1874,  and  made, 
prior  to  the  marriage  of  Robert  Ferryman  with  Mary  Frances 
D'Angibau,  between  the  said  R  Ferryman  of  the  first  part,  the 
said  M.  F.  D'Angibau,  therein  described  as  "  an  infant  of  the  age 
of  nineteen  years  and  upwards,  *  of  the  second  part,  and  the  trus- 
tees of  the  third  part,  after  reciting  that,  under  the  will  of  her 
father,  John  Cleife  D'Angibau,  the  said  M.  F.  D'Angibau  would, 
on  her  attaining  twenty-one  or  marrying,  become  entitled  to  a 
share  of  the  fund  arising  from  his  residuary  real  and  per- 
sonal estate  by  the  *  said  will  devised  and  bequeathed  in  [*  229] 
trust  for  sale,  subject  to  the  payment  of  an  annuity  of 
£300  to  her  mother  out  of  the  income  of  the  fund ;  and  that  upon 
the  treaty  for  the  marriage  it  was  agreed  that  such  share  should  be 
settled,  it  was  witnessed  and  agreed  that,  in  case  the  intended 
marriage  should  be  solemnised,  the  husband  and  wife  and  all  other 
necessary  parties  should,  as  soon  as  the  case  would  admit,  assign 
the  said  share  to  the  trustees  of  the  settlement,  subject  to  the  said 
annuity,  upon  trust  that,  when  the  trust  premises  should  fall  into 
possession,  they  should  either  retain  the  same  in  their  then  state 
of  investment,  or  should  at  any  time  or  times  "  with  the  consent 
in  writing  "  of  the  husband  and  wife  during  their  joint  lives,  and 
of  the  survivor  of.  them  during  his  or  her  life,  sell  the  same  or  any 
part  thereof  and  invest  the  moneys  to  arise  from  such  sale.  And 
after  enumerating  the  investments  authorised,  "  with  power  for  the 
said  trustees  or  trustee  from  time  to  time,  with  such  consent  as 
aforesaid,  to  vary  the  said  investments, "  it  was  declared  that  the 
trustees  should  stand  possessed  of  the  trust  funds  thereby  settled, 
"  In  trust  to  pay  the  income  thereof  unto  the  said  Mary  Frances 
D'Angibau  during  her  life,  for  her  sole  and  separate  use,  free  from 
the  control,  debts,  or  engagements  of  the  said  Eobert  Ferryman, 
and  so  that  she  should  not  have  power  while  under  coverture  to 
dispose  thereof  in  the  way  of  anticipation;  "  and  after  her  decease 
to  pay  the  said  income  to  the  said  Eobert  Ferryman  until  his 
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bankruptcy  or  alienation.  And  after  the  usual  provisions  for  the 
benefit  of  the  children  and  remoter  issue  of  the  marriage,  it  was 
agreed  and  declared  that,  in  default  of  such  issue,  and  subject  to 
the  trusts  thereinbefore  declared,  the  trust  funds  should  be  held, 
"  In  trust  for  such  person  or  persons  and  for  such  purposes  as  the 
said  Mary  Frances  D'Angibau  shall  by  deed,  with  or  without 
power  of  revocation  and  new  appointment,  or  by  will  or  codicil 
appoint ;  or  in  default  of  such  appointment,  and  so  far  as  no  such 
appointment  shall  extend,  upon  the  trusts  following  (that  is  to 
say),  if  the  said  M.  F.  D'Angibau  shall  survive  the  said  Bobert 
Ferryman,  in  trust  for  the  said  M.  F.  D'Angibau,  her  executors, 
administrators,  and  assigns ;  but  if  the  said  S.  Ferryman  shall  sur- 
vive the  said  M.  F.  D'Angibau,  *  in  trust  for  her  next  of  kin  under 

the  Statutes  of  Distribution,  exclusive  of  her  husband. 
[*  230]  *  By  a  deed-poll  dated  the  20th  of  March,  1875,  Mrs. 
Ferryman,  being  still  a  minor,  appointed  that  the  settled 
trust  funds  should,  subject  to  the  trusts  in  the  settlement  con- 
tained for  the  benefit  of  herself,  her  husband,  and  the  issue  of  the 
marriage,  be  held  in  trust  for  her  husband  absolutely. 

Mrs.  Ferryman  died  on  the  20th  of  September,  1876,  without 
having  attained  twenty-one,  and  without  issue.  After  her  death 
her  husband  went  into  liquidation  by  arrangement,  the  plaintiff 
being  appointed  trustee.  Trust  funds  to  a  large  amount  were  then 
standing  in  the  names  of  the  trustees  of  the  will  of  John  Gleife 
D'Angibau,  representing  Mrs.  Ferryman's  share  of  his  residuary 
estate. 

At  Mrs.  Ferryman's  death  her  next  of  kin  under  the  provisions 
of  the  settlement  consisted  of  her  mother  and  infant  brother,  who 
accordingly  claimed  to  be  entitled  to  the  settlement  funds  on  the 
ground  that  Mr&  Ferryman,  being  a  minor,  had  no  power  to  make 
any  appointment  under  the  settlement,  and  consequently  that  the 
appointment  of  the  20th  of  March,  1875,  was  invalid. 

On  the  other  hand  the  plaintiff,  who  was  also  Mrs.  Ferryman's 
legal  personal  representative^  claimed  to  be  absolutely  entitled  to 
Mrs.  Ferryman's  interest  under  her  father's  will. 

This  action  was  accordingly  instituted  by  the  plaintiff  against 
the  executors  and  trustees  of  the  will,  the  trustees  of  the  settle- 
ment, and  Mrs.  Ferryman's  mother  and  brother  as  her  next  of  kin 
under  the  settlement,  claiming,  1,  administration  of  the  estate  of 
John  Cleife  D'Angibau,  and  an  injunction  to  restrain  the  de- 
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fendantSt  his  trustees^  from  parting  with  Mrs.  Perryman's  share 
therein ;  and»  2,  a  declaration  that  the  plaintiff,  as  trustee  in  B. 
Ferryman's  liquidation,  was  entitled  to  Mrs.  Ferryman's  share  in 
her  father's  estate  subject  only  to  the  £300  annuity. 

The  defendants,  the  next  of  kin,  demurred  to  the  statement  of 
claim  on  the  ground  that  the  plaintiff  had  no  interest  in  the  tes- 
tator's estate  sufficient  to  maintain  the  action. 

The  demurrer  was  argued  before  the  Masteb  of  the  Kolls  on 
the  18th  of  November,  1879. 

Ince,  Q.  C,  and  T.  L.  Wilkinson,  for  the  demurrer :  — 

We  submit  that  Mrs.  Ferryman,  being  a  minor,  could 
not  exercise  *  her  power  of  appointment ;  consequently  the  [*  231] 
appointment  is  bad,  and  the  property  goes  as  in  default  of 
appointment 

This  is  a  power  coupled  with  an  interest,  and  it  seems  to  have 
been  settled  that  an  infant  cannot  exercise  a  power  coupled  with 
an  interest,  or  in  gross,  but  only  a  power  simply  collateral. 
Sugden  on  Fowera,  8th  ed.  p.  911. 

It  is  true  that  in  In  re  Cardross's  Settlement,  7  Ch.  D.  728,  your 
Lordship  has  held  that  an  infant  can  exercise  a  power,  even  though 
it  be  coupled  with  an  interest,  where  an  intention  appears  that  it 
should  be  exercisable  during  minority;  but  in  that  case  it  was 
necessary  for  the  due  management  of  the  settled  property  that  the 
power  —  which  was  a  power  to  consent  to  a  reinvestment  —  should 
be  vested  in  the  infant,  a  necessity  which  does  not  exist  here. 

Moreover,  all  gifts  or  instruments  made  or  executed  by  an 
infant  are  either  voidable  or  absolutely  void.  Bacon's  Abridg- 
ment, vol.  iv.  p.  367,  tit.  **  Infancy  and  Age ; "  Simpson  on  In- 
fants, ed.  of  1875,  p.  53. 

But  assuming  that  In  re  Cardross's  Settlement  was  rightly 
decided,  the  question  remains  whether  in  the  present  case  an 
intention  appears  that  this  power  should  be  exercisable  by  Mrs. 
Ferryman  during  her  minority.  Upon  that  we  submit  that  a 
contrary  intention  is  apparent  In  the  first  place  this  so-called 
settlement  is  an  incomplete  instrument ;  it  is  really  only  an  agree- 
ment or  articles  for  settlement,  pointing  to  another  and  more  com- 
plete instrument  to  be  executed  at  a  future  time  when  a  settlement 
could  be  binding  on  the  lady,  that  is  to  say,  when  she  had  attained 
twenty-one,  and  when  she  could,  therefore,  undoubtedly  exercise 
powers  conferred  upon  her  by  such  settlement 
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In  the  next  place,  the  power  of  appointment  by  will  is  coupled 
with  the  power  of  appointment  by  deed ;  and  inasmuch  as,  under 
the  Wills  Act  (1  Vict  c  26),  an  infant  cannot  make  a  will  until 
he  has  attained  twenty-one,  the  fact  of  the  two  powers  being 
coupled  together  is  an  indication  of  intention  that  the  power  by 
deed  shall  not  be  exercisable  at  an  earlier  period  than  the  power 
by  will. 

Chitty,  Q.  C. ,  and  Phillpotts,  for  the  plaintiff,  were  not 
[•  232]  called  *  upon,  but  referred  to  Sugden  on  Powers,  8th  ed. 
p.  177,  Bacon's  Abridgment,  vol.  iv.  p.  366,  tit  "  In- 
fancy and  Age,"  and  Simpson  on  Infants,  ed.  of  1875,  p.  40,  in 
support  of  the  view  that  an  infant  may,  as  regards  personal  estate, 
exercise  a  power  coupled  with  an  interest 

Jessel,  M.  R  :  — 

I  cannot  allow  this  demurrer,  but  there  is  a  question  of  some 
interest  to  be  decided.  My  view  of  the  case  is  that  the  appoint- 
ment is  good ;  and  that  is  the  real  and  substantial  question. 

The  case  is  one  of  some  singularity,  because  I  cannot  find  that 
the  exact  point  has  been  decided  anywhere.  It  seems  to  be 
clearly  settled,  as  laid  down  by  Lord  St  Leonards  in  his  work  on 
Powers,  that  the  exercise  by  an  infant  of  a  power  simply  collat- 
eral, as  it  is  called,  is  valid.  Why,  when  the  law  was  altered  as 
to  the  execution  of  powers,  they  did  not  bring  the  execution  by 
infants  of  powers  by  deed  to  the  same  point  as  the  execution  by 
will  is  not  for  me  to  say.  As  a  matter  of  fact,  the  Legislature 
has  not  interfered,  and  therefore  I  have  only  to  ascertain  what  the 
law  always  was  and  still  is. 

That  being  so,  the  exercise  by  an  infant  of  a  power  simply  col- 
lateral being  valid  both  as  to  real  and  personal  estate,  the  first 
question  I  have  to  consider  is,  as  regards  personal  estate,  what 
becomes  of  a  power  in  gross,  as  it  is  sometimes  called,  not  being  a 
power  simply  collateral,  and  not  being  a  power  appendant  ? 

I  had  better  state  what  I  mean,  because  the  words  are  used  in 
so  many  dififerent  senses  by  diflferent  writers.  The  first  power,  a 
power  simply  collateral,  I  understand  to  be  a  power  given  to  a 
person  who  has  no  interest  whatever  in  the  property  over  which 
the  power  is  given.  The  second  power,  a  power  in  gross,  is  a 
power  given  to  a  person  who  has  an  interest  in  the  property  over 
which  the  power  extends,  but  such  an  interest  as  cannot  be  affected 
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by  the  exercise  of  the  power.  The  most  familiar  instance  is  that 
of  a  tenant  for  life  with  a  power  of  appointment  after  his  death. 
Then  the  third  kind  of  power  is  a  power  exercisable  by  a  per- 
son who  has  an  interest  in  the  property,  which  interest  is 
*  capable  of  being  affected,  diminished  or  disposed  of  to  [*  233] 
some  extent  by  the  exercise  of  the  power.  That  power  is 
commonly  called  a  power  appendant  or  appurtenant 

As  regards  the  first  power,  that  is,  a  power  simply  collateral,  it 
is  settled  —  so  it  appears  from  such  a  book  of  authority  as  Sugden 
on  Powers  —  that  that  power  can  be  exercised  by  an  infant  On 
principle,  it  is  very  diflBcult  to  see  why  it  is  so  settled.  I  mean, 
it  is  very  difficult  to  see  why,  if  discretion  is  required  for  the  dis- 
posal of  property,  it  should  not  be  so  in  the  case  of  the  exercise  of 
a  power;  and  one  would  think  there  is  as  much  judgment  or  dis- 
cretion wanted  for  the  exercise  of  a  power  as  for  the  disposal  of 
property.  However,  as  the  law  stands,  that  appears  not  to  be  so ; 
and  the  reason,  if  reason  is  to  be  found  anywhere,  seems  to  be 
this  —  that  it  requires  more  discretion  to  dispose  of  your  own 
property  than  to  dispose  of  other  people's.  That  is  the  only  rea- 
son I  can  find.  We  find  expressions  such  as  Vice -Chancellor 
Wood  used  in  King  v.  Bellord,  1  H.  &  M.  343,  348,  of  the  infant 
being,  in  exercising  the  power,  "  a  mere  conduit-pipe ;  *  but,  on 
principle,  it  is  very  difficult  to  understand  that  the  same  amount 
of  discretion  or  judgment  should  not  be  required  in  both  cases, 
and  that  an  infant  can  actually  distribute  property  of  other  people 
though  the  same  infant  cannot  dispose  absolutely  of  a  shilling  of 
his  own  property. 

But  however  that  may  be,  the  law  is  settled.  Lord  St  Leon- 
ards says  this,  Sugden  on  Powers,  8th  ed.  pp.  177-8 :  "  After  an 
examination,  in  a  former  edition  of  this  work,  of  the  authorities 
which  will  now  be  found  in  the  Appendix  (6),  it  was  submitted 
that  an  infant 'could  not  exercise  a  power  over  real  estate  unless  it 
was  a  power  simply  collateral ; "  —  that  is  the  first  kind  of  power 
—  "  but  as  to  personalty,  clearly  he  might  exercise  a  power  over 
that  at  the  age  {it  which,  by  law,  he  might  dispose  of  personalty 
to  which  he  was  absolutely  entitled. ' 

Now  these  words  are  quoted  from  Hearle  v.  Gfreenbank,  3  Atk. 
695,  and  the  same  words  are  found  in  Bacon's  Abridgment,  vol. 
iv.  p.  366,  tit  "  Infancy  and  Age. "  Oddly  enough,  it  is  not 
said  what  the  age  is.     There  was  really  no  age,  as  far  as  I  am 


170  SETTLEMENT  (VOLUNTABY). 

Ja  le  D*A]i«ilNni;  Andrwi  t.  Aadi«WB»  15  Gh.  D.  9SS-a36. 

aware,  at  which  it  was  settled  law  that  an  infant  might 
[*  234]  *  dispose  of  any  personalty  to  which  he  was  absolutely 

entitled.  Some  kinds  of  personalty  he  might  dispose  of 
by  actual  delivery ;  but  all  gifts  made  by  him  were  either  voidable 
or  absolutely  void.  Therefore  you  are  left  pretty  well  where  you 
were,  except  to  this  extent,  that  it  is  clearly  settled  that  an  infant 
may  exercise  some  powers  under  age,  otherwise  the  passage  I  have 
read  would  have  no  meaning  at  all.  Therefore  Lord  St.  Leonards 
lays  it  down  tliat,  as  to  personalty,  an  infant  may  exercise  a 
power. 
'  When  we  come  to  the  Appendix  to  the  work  we  find  that,  after 
citing  a  case  of  Grange  v.  Tiving,  before  Chief  Justice  Bbidgb- 
MAN,  Lord  St  Leonards  in  commenting  upon  it  says,  page  913: 
"  Bbidgeman's  distinction,  that  a  power  of  revocation  and  new 
appointment  may  be  executed  by  an  infant  to  the  extent  of  the 
revocation,  though  not  further,  would  probably  not  be  followed  at 
this  day.  His  reasoning  is  not  satisfactory,  either  with  reference 
to  the  capacity  of  the  infant,  the  donee,  or  the  intention  of  the 
donor.  His  opinion  was,  that  an  infant  may  execute  a  power 
appendant,  but  he  does  not  discuss  the  real  question,  viz. ,  whether 
such  a  power  is  not  in  the  nature  of  property,  and  therefore  incap- 
able of  being  exercised  by  an  infant  * 

Now,  I  suppose  Lord  St  Leonards,  when  he  says  "  a  power  in 
the  nature  of  property,  *  means  "  a  power  in  the  nature  of  the 
infant's  property ;  *  the  real  question  being  whether  the  infant 
could  dispose  of  the  property  the  subject  of  the  power. 

That,  then,  is  the  position  of  matters  as  far  as  regards  personal 
estate.  As  regards  real  estate,  I  have  commented  upon  it,  and 
stated  what  the  authorities  are,  in  the  case  of  In  re  Cardrass's 
HeitUment,  7  Ch.  D.  728,  and  I  am  not  going  over  that  ground 
Again ;  but  there  seems  to  be  a  question  here  whether  there  is  a 
iiianifciHt  intention  shown  by  the  settlement  that  the  power  shall 
Im3  uxorcisable  by  an  infant  Upon  that  it  seems  to  me,  as  I  said 
ifi  that  vAxm,  that  wherever  that  intention  is  shown  the  power  can 
\m  <ix«5njiMi5d  by  the  infant 

In  tliiH  cflHo  I  have  to  consider  first,  whether,  independently  of 
any  ox|»n;HM  intention  shown,  the  power  can  be  exercised  by  an 
infant;  and  it  apjiears  to  me  it  can.     If  it  is  clearly  settled  that 

th<}  first  class  of  powers  —  powers  simply  collateral  —  can 
[•  2'jr^  I  b"  HO  exercised,  *  there  can  be  no  reason  why  the  second 
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class  of  powers  should  not  be  so  exercised,  when  its  exercise  can- 
not affect  the  infant's  interest;  I  can  see  no  sufficient  distinc*^ 
tion  between  the  two  cases.  There  is  a  very  pertinent  distinction 
between  those  two  classes  of  power  and  the  third,  which  seems  to 
be  alluded  to  hj  Lord  St  Leonards,  where  the  exercise  of  the 
power  affects  the  infant's  property.  It  may  be  well  said  there 
that  the  infant  cannot  do  any  act  affecting  his  property  through 
the  medium  of  a  power  any  more  than  he  can  do  so  directly ;  but 
where  the  exercise  of  the  power  only  affects  other  people's  prop- 
erty, it  does  appear  to  me  that,  if  the  rule  is  settled  with  regard 
to  the  first  class  of  power,  that  rule  should  also  apply  to  the  sec- 
ond class  of  power.  It  can  make  no  difference  in  the  world  that 
the  infant  has  some  interest  under  the  settlement,  so  long  as  that 
interest  cannot  be  affected  by  the  exercise  of  the  power. 

Therefore,  considering  the  rule  clearly  settled  as  to  the  first 
class  of  powers,  I  should  have  held  it  to  extend  to  the  second 
class  of  powers,  independently  of  the  authority  which  says  that 
there  is  a  difference  between  realty  and  personalty. 

On  that  ground  —  and  I  should  like  to  put  it  on  that  simple 
ground  —  I  consider  that  the  power  was  in  this  case  well  exercised. 

But  if  I  were  driven  to  consider  the  second  point,  I  think  there 
is  sufficient  intention  shown  by  this  settlement  that  the  power  may 
be  exercised  during  infancy ;  and  for  that  purpose  one  must  look 
at  the  settlement  The  settlement  begins  by  stating  that  the  lady 
is  an  infant  of  the  age  of  nineteen  years  and  upwards ;  then,  the 
share  proposed  to  be  settled  being  a  vested  interest  in  the  lady  at 
twenty -one  or  marriage,  it  states  that  the  arrangement  is  that  that 
share  shall  be  settled ;  and  then  it  is  agreed  that  after  the  mar- 
riage the  share  shall,  as  soon  as  the  case  will  admit,  be  assigned 
to  the  trustees,  upon  trust  (subject  to  the  payment  of  an  annuity 
of  £300  to  the  lady's  mother)  for  investment  with  the  consent  of 
the  lady  and  her  husband.  This  power  of  consenting  to  invest- 
ments seems  to  me  to  be  intended  to  be  exercisable  during  minor- 
ity. Then  it  says,  "  In  trust  to  pay  the  income  thereof  imto  the 
said  Mary  Francis  D'Angibau  during  her  life,  for  her  sole  and 
separate  use. "  There  is  a  clear  intention  to  make  an  immediate 
provision  for  the  wife  for  her  separate  use  even  during 
infancy.  *  Nobody  will  argue  that  she  is  to  wait  till  she  [*  236] 
is  twenty-one  to  get  the  money ;  it  is  a  provision  during 
infancy.     Then  after  her  decease  the  trustees  are  to  pay  the  in- 
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come  to  her  husband,  if  he  shall  survive  her,  until  bankruptcy  or 
alienation;  and  then  the  capital  is  to  be  held  on  trusts  for  the 
benefit  of  the  children  and  remoter  issue  of  the  marriage ;  but  on 
failure  of  such  issue,  '  In  trust  for  such  person  or  persons  and  for 
such  purposes  as  the  said  Mary  Frances  D'Angibau  shall  by  deed, 
with  or  without  power  of  revocation  and  new  appointment,  or  by 
will  or  codicil  appoint;  or  in  default  of  such  appointment,  and  so 
far  as  no  such  appointment  shall  extend,  upon  the  trusts  follow- 
ing;" then  the  first  trust  is  for  the  wife,  and  that  trust  takes 
effect  immediately  if  she  survives  her  husband,  whether  she  is  an 
infant  or  not  Then,  if  she  dies  in  the  lifetime  of  her  husband, 
the  trust  is  for  her  next  of  kin,  excluding  her  husband. 

Now,  all  these  trusts  are  clearly  to  take  effect  during  her  minor- 
ity ;  and  it  seems  to  me  to  be  quite  plain  that  the  precedent  power 
must  also  have  that  effect 

It  was  suggested  that  because  the  power  was  by  deed  or  will, 
and  because  by  will  it  could  not  be  effectually  exercised  till  the 
lady  was  of  age,  therefore  it  could  not  be  exercised  by  deed ;  but 
the  answer  is  that  an  infant  can  exercise  a  power  by  deed  but  can- 
not by  will. 

It  therefore  seems  to  me  that  this  settlement  certainly  intended 
that  the  power  should  be  exercisable  during  minority,  because  the 
whole  scheme  of  the  settlement  is  that  it  takes  effect  immediately, 
although  the  wife  is  expressed  to  be  a  minor  on  the  face  of  the 
instrument 

That  being  so,  I  am  of  opinion  that  the  plaintiff  is  entitled,  and 
the  demurrer  must  be  overruled. 

From  this  decision  the  defendants  appealed.  The  apppal  was 
heard  on  the  2nd  of  March,  1880. 

Ince,  Q.  C. ,  and  T.  L.  Wilkinson,  for  the  appellants :  — 
It  is  settled  that  an  infant  cannot  exercise  a  power  of  appoint- 
ment if  it  is  coupled  with  an  interest ;  and  where  it  is  in  gross, 
affecting  the  property  in  which  the  infant  has  an  interest 
[*237]   but  not  *  affecting  his  interest  in  it,   it  is  decided  in 
Hearle  v.  Oreenbank,  3  Atk.  695,  that  he  cannot  exercise  it 
over  real  estate.     There  is  no  distinction  in  principle  between  real 
and  personal  estate,  except  perhaps  where  the  power  is  to  be  exe- 
cuted by  will.     In  In  re  Cardross's  Settlement,  7  CL  D.  728,  the 
Master  of  the  Bolls  held  that  an  infant  might  exercise  an  author- 
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ity  although  coupled  with  an  interest,  if  the  settlor  showed  an  in- 
tention that  it  should  be  exercised  during  the  infancy  of  the  donee. 
But  there  is  no  such  intention  shown  in  the  present  settlement 

The  Master  of  the  Rolls  assumed  that  the  power  in  the  pres- 
ent case  did  not  affect  the  infant's  interest.  But  we  do  not  admit 
that  In  default  of  issue  the  property  goes  to  the  wife  surviving, 
and  even  if  the  husband  survived,  the  lady  might  have  exercised 
the  power  for  her  own  benefit,  and  by  exercisiug  it  as  she  did  she 
prevented  herself  from  so  doing. 

It  is  suggested  by  the  defendants,  though  the  point  was  not 
argued  in  the  Court  below,  that  the  property  is  still  reversionary, 
and  that  the  defendants  are  merely  volunteers  and  have  no  equity 
to  enforce  the  provisions  of  the  settlement  But  this  is  not  the 
case  of  an  ordinary  incomplete  voluntary  settlement ;  the  husband 
bound  himself  by  his  covenant,  which  was  made  in  consideration 
of  marriage,  that  he  would  give  up  his  interest  in  the  property. 
He  has  had  the  benefit  of  the  marriage  contract,  and  it  was  part  of 
that  contract  that  the  property  should  go  to  the  wife's  next  of  kin 
in  preference  to  himself.  Whether  the  next  of  kin  are  within  the 
consideration  of  the  marriage  depends  upon  the  terms  of  the  settle- 
ment Simson  v.  Jones,  2  Russ.  &  My.  365 ;  Newstead  v.  Searles, 
1  Atk.  265 ;  Clarke  v.  Wright,  6  H.  &  K  849 ;  Johnson  v.  Legard, 
3  Madd.  283;  OaU  v.  Oak,  6  Ch.  D.  144;  Dart's  Vendors  and 
Purchasers,  page  894 

Chitty,  Q.  C,  and  Phillpotts,  for  the  plaintiff:  — 

With  respect  to  the  power  of  the  infant  to  execute  the  power, 
we  contend  that  there  is  no  authority  that  in  the  case  of  person- 
alty an  infant  cannot  execute  a  power  which  does  not 
affect  *  his  own  interest :  Eearle  v.  Greenbank  ;  Sugden  on  [*  238] 
Powers,  8th  ed.  p.  177;  Bacon's  Abridgment,  vol.  iv.  p. 
366.  In  the  second  place,  there  is  a  manifest  intention  shown 
that  the  appointment  may  be  made  during  infancy.  A  settlor  has 
a  right  to  stipulate  that  property  shall  go  as  an  infant  shall 
appoint ;  and  there  is  a  necessary  implication  here  that  this  was 
the  husband's  intention :  In  re  Cardross's  Settlement  In  the  third 
place,  the  appointment  of  an  infant  is  not  void,  but  voidable  only ; 
and  no  one  can  set  it  aside  except  a  person  claiming  under  the 
infant,  which  in  this  case  is  the  plaintiff.  Whittingham's  Case, 
8  Co.  Rep.  42  b.  The  defendants  have  no  right  to  interfere.  They 
are  not  within  the  marriage  contract,  but  are  mere  volunteers. 
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The  property  is  fitill  reveisionary  in  the  hands  of  the  trustees  of 
the  father's  will,  and  there  are  no  words  in  the  settlement  which 
amount  to  a  declaration  of  trust  on  the  part  of  the  husband.  Zotuh 
V.  Parsons,  3  Burr.  1794;  Allen  v.  AlUn,  2  D.  &  War.  307; 
Lumsdm's  Case,  L.  R  4  Ch.  31 ;  /n  r«  MichM's  Trust,  9  CL  D. 
5 ;  Colyear  v.  Countess  of  Midgrave,  2  Keen,  81 ;  Sutton  v.  Chet- 
wynd,  3  Mer.  249;  Davenport  v.  Bishopp,  2  Y.  &  C.  Ch.  451; 
Price  V.  EasUm,  4  R  &  Ad.  423;  Jefferys  v.  Jefferys,  Cr.  &  PL 
138 ;  Kekeunch  v.  Manning,  1  D.  M.  &  G.  176 ;  Richardson  v. 
Richardson,  L  R  3  £q.  686. 
Ince,  in  reply. 

July  12.     Cotton,  L  J.  :  — 

This  is  an  appeal  from  a  judgment  of  the  Masteb  of  the  Bolls 
on  a  demurrer  filed  by  certain  of  the  defendants  to  the  statement 
of  claim.  The  plaintiff  is  the  trustee  in  bankruptcy  of  one  Robert 
Ferryman,  and  he  is  also  the  legal  personal  representative  of  Maiy 
Frances  Ferryman,  the  late  wife  of  the  bankrupt  The  plaintiff 
by  his  action  seeks  to  have  it  declared  that  he  is  entitled  to  cer- 
tain funds  bequeathed  to  Mary  Frances  Ferryman  by  the  will  of 
her  father,  and  for  consequential  relief,  and  the  demurrer 
[*  239]  *  raises  the  coutention  that  he  is  not  entitled  to  any  inter- 
est in  that  property.  Mary  Frances  Fenyman  was  at  the 
time  of  her  marriage,  under  the  will  of  her  father,  entitled  to  con- 
siderable personal  estate.  She,  when  still  a  minor,  and  some  time 
in  the  month  of  October,  1874,  married  Sobert  Ferryman,  and  the 
question  in  this  action  refers  to  a  sum  of  money  which,  under  the 
will  of  her  father,  was  set  apart  to  provide  for  an  annuity  for  her 
mother,  who  is  still  living,  and  her  interest  in  this  fund  was  at 
tlie  time  of  the  marriage,  and  still  is,  reversionary.  It  is  still 
held  by  the  trustees  of  the  father's  will  to  provide  for  the  annuity 
given  to  tlie  widow. 

Previously  to  tlie  marriage  of  Mr.  and  Mrs.  Fenyman  an  indent- 
ure of  si'ttlement  was  executed,  which,  under  the  circumstances, 
was  the  settlement  of  Uie  husband  only.  By  it  Bobert  Ferryman 
cin*i>n«nUHl  Uiat,  in  the  event  of  the  marriage  taking  place,  he  and 
all  othor  necessary  i^arties  would  assign  to  trustees  the  interest  to 
which  his  int4>ndtHl  wife  was  entitled  under  the  will  of  her  father 
in  tho  fund  set  apart  to  provide  for  the  annuity  of  his  widow,  and 
Umt  tl\ey  sliould  hold  the  fund  upon  trust  for  the  intended  wile 
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There  was  no  iasoe  of  ;he  ziarTi&r^  sol  llaij  Fia.2oe5  Penrrsim 
died  when  still  an  infant  SLe,  zj  a  deed-pcIl  di:<d  ia  Mar^-iu 
1875,  purported  to  ezocise  the  piwer  c<  aii*::r.nz<gii  in  farocr  of 
her  husband.  She  died  on  i2je  ilih  cf  Sepcecic^er,  ISTd.  Her 
husband  survived  her,  and  shiTtlj  afier  her  deaih  be  Lied  a  peti- 
tion in  bankruptx^  for  the  liq^-iaiizu  of  Lis  afbirs,  aci  the  [lain^ 
tiff  has  been  appointed  trustee  under  lesolutiocs  which 
have  *  been  duly  passed  for  the  liquidaiicn  of  the  estate  [*  240] 
of  the  said  Bobert  Penyman.  The  trustees  of  the  mar- 
riage settlement  were  made  defendants  to  the  action.  Ther,  by 
their  statement  of  defence,  did  not  insist  on  the  settlement,  but 
submitted  that  the  mother  and  brother  of  the  said  Mary  F.  Ferry- 
man should  be  made  defendants.  This  was  done,  and  the  mother 
and  brother  filed  a  demurrer  to  the  plaintiff's  statement  of  claim. 
This  was  overruled  by  the  Master  or  the  Bolls;  hence  the  ap- 
peal to  us.  The  Maotek  of  the  Bolls  did  not  call  on  the  plain- 
tiff to  support  his  claim,  and  the  case  was  dealt  with  as  if  his 
title  depended  solely  on  the  exercise  by  Mary  Frances  Ferryman 
of  the  power  of  appointment  The  Master  of  the  Bolls  was  of 
opinion  that  the  power  was  to  be  considered  as  in  gross,  that  is, 
as  he  explained  his  meaning,  one  which  though  not  simply  collat- 
eral did  not  affect  any  interest  of  the  infant  He  was  of  opinion 
that  although  an  infant  cannot  exercise  a  power  appendant,  he 
may  validly  exercise  a  power  in  gross,  and  further,  that  even  if 
the  power  was  not  to  be  dealt  with  as  a  power  in  gross,  there  was 
a  clear  intention  that  the  power  might  be  exercised  during  in> 
fancy,  and  that  the  exercise  was  therefore  valid.  I  am  unable  to 
concur  in  this  view  of  the  Master  of  the  BoLLa     There  is  very 
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little  authority  as  to  the  exercise  by  an  infant  of  a  power  over 
personal  estate.  Hearle  v.  Oreenbank,  3  Atk.  695,  is,  as  regards 
powers  over  personal  estate,  only  an  authority  that  a  power  to 
appoint  by  will  can  be  exercised  during  infancy  after  the  infant 
has  attained  the  age  when,  independently  of  any  power,  he  could 
make  a  will  of  personal  estate ;  and  the  passage  of  Lord  St  Leon- 
ards, Sugden  on  Powers,  8th  ed  p.  177,  referred  to  by  the  Mas- 
ter OF  the  Bolls  and  in  argument  before  us  does  not  carry  the 
case  any  further.  That  passage  is  as  follows :  **  An  infant  cannot 
exercise  a  power  over  real  estate  unless  it  be  a  power  simply  col- 
lateral, but  as  to  personalty,  clearly  he  may  exercise  a  power  over 
that  at  the  age  at  which  by  law  he  may  dispose  of  personalty  to 
which  he  is  absolutely  entitled."  There  is  no  authority  that  a 
power  the  exercise  of  which  can  affect  the  interest  of  the  infant, 
or  one  in  gross,  can  be  exercised  by  an  infant,  except  where  in- 
fancy would  not,  if  there  were  no  power,  prevent  him  from  dis- 
posing of  the  property.  I  think,  in  the  absence  of 
[*  241]  authority,  that  on  principle  an  infant  cannot  exercise  •a 
power  like  the  present  one,  which,  in  my  opinion,  is  in 
the  nature  of  property  —  by  which  I  mean  that  the  trusts  of  the 
settlement,  independently  of  the  trusts  for  the  children  and  hus- 
band, were  intended  to  put  the  wife  as  nearly  as  possible  in  the 
same  position  as  regards  the  enjoyment  of  and  power  over  the 
property  settled  as  if  she  were  a  feme  sole. 

To  hold  that  an  infant  can  exercise  such  a  power  would,  in  my 
opinion,  be  to  allow  an  infant  to  bind  her  property,  which  the 
law,  on  general  principles  of  public  policy,  says  she  cannot  do. 
The  case  might  be  different  if  there  were  an  indication  of  inten- 
tion on  the  part  of  the  donor  of  the  power  that  it  might  be  exer- 
cised notwithstanding  the  infancy  of  the  donee.  The  mere  fact 
that  a  power  which  may  not  have  to  be  exercised  for  many  years 
is  given  to  a  person  who  at  the  time  is  an  infant  is  not,  in  my 
opinion,  a  suflScient  indication  of  intention  that  the  power  may 
be  exercised  during  infancy;  and  I  am  unable  to  find  that  the 
settlement  expresses  any  such  intention.  The  fact  that  this  power 
may  be  exercised  by  deed  or  will  is,  I  think,  against  there  being 
any  such  intention,  as  no  will  can  be  made  by  an  infant,  and,  as 
at  the  date  of  the  settlement  the  property  settled  was  reversionary, 
and  the  wife  was,  though  an  infant,  upwards  of  nineteen  years  of 
age,  there  is,  I  think,  no  presumption  that  the  consent  to  a  change 
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of  investment  would  have  to  be  made  during  her  infancy.     In  my 
opinion  there  was  not  any  valid  exercise  of  the  power. 

This  was  the  only  point  dealt  with  by  the  Master  of  the 
Rolls.  But  the  plaintiff  contended  before  us  that  his  title  did 
not  depend  solely  on  the  exercise  of  the  power.  The  fund  in 
question  has  never  come  to  the  hands  of  the  trustees  of  the  settle- 
ment, and  the  plaintiff  contended  that  he,  as  legal  personal  repre- 
sentative of  the  deceased  Mary  F.  Ferryman,  has  a  legal  title  to 
the  fund ;  that  the  contention  of  the  defendants  in  support  of  their 
demurrer  must  be  based  on  this,  that  the  Court  at  their  instance 
will,  as  against  the  plaintiff's  legal  title,  enforce  the  settlement; 
and  the  plaintiff  contends  that  this  it  will  not  do,  because  the 
settlement  contains  no  declaration  of  trust  on  the  part  of  the  hus- 
band, and  is  merely  a  covenant  by  him  to  make  a  settlement,  and 
that  the  demurring  defendants  must  be  considered  as  volunteers, 
and  that  the  Court  will  not,  at  the  instance  of  the  demur- 
ring defendants,  *  enforce  the  contract  to  make  a  settle-  [*  242] 
ment  against  the  legal  title  of  the  plaintiff.  I  am  of 
opinion  that  the  plaintiff's  contention  on  this  point  is  correct 

The  first  question  for  consideration  is,  whether  the  settlement 
of  1874  can  be  considered  as  a  declaration  of  trust  constituting  the 
relation  of  trustee  and  cestui  que  trust  as  between  the  husband  and 
his  assignees  on  the  one  part,  and  the  demurring  defendants  on 
the  other  part,  because  if  it  can  be  so  treated  effect  will  be  given 
to  the  trusts  even  in  favour  of  volunteers.  But  on  the  construc- 
tion of  the  settlement  it  is  clear  that  the  husband  never  consti- 
tuted himself  or  intended  to  be  a  trustee  of  the  fund.  He  contracts 
to  make  a  settlement  by  transferring  the  fund  to  trustees,  who  were 
to  hold  it  upon  trust,  and  the  distinction  between  a  complete  vol- 
untary trust  and  a  voluntary  contract  to  create  a  trust  is  clear.  If 
it  is  once  established  that  the  settlement  is  not  a  declaration  of 
trust,  there  is,  in  my  opinion,  an  answer  to  the  contention  of  the 
defendants  that  the  Court,  at  their  instance,  would  interfere  with 
the  legal  title  of  the  plaintiff.  If  the  Court  enforces  a  contract  to 
create  a  trust,  whether  contained  in  a  marriage  settlement  or  in 
any  other  instrument,  it  will  enforce  it  in  its  entirety.  But  as  a 
rule  the  Court  will  not  enforce  a  contract  as  distinguished  from  a 
trust  at  the  instance  of  *  persons  not  parties  to  the  contract  Col- 
year  v.  Countess  of  Mulgrave,  2  Keen,  81.  The  Court  would 
probably  enforce  a  contract  in  a  marriage  settlement  at  the  in- 
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stance  of  the  children  of  the  marriage,  but  this  is  an  exception 
from  the  general  rule  in  favour  of  those  who  are  specially  the 
objects  of  the  settlement  The  demurring  defendants  were  not 
parties  to  the  contract  nor  within  the  consideration  of  the  mar- 
riage, and,  in  my  opinion,  they  are  not  entitled  to  enforce  against 
the  legal  title  of  the  plaintiff  the  contract  to  create  a  trust  con- 
tained in  the  settlement  It  was  urged  that  a  decision  to  this 
effect  would  be  contrary  to  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  in  the  case  of  Clarke  v.  Wright,  6  H.  &  N.  849, 
and  especially  to  the  reasons  given  by  Mr.  Justice  Blackbubn. 
But  in  that  case  the  Court  was  considering  a  very  different  ques- 
tion, namely,  whether  a  limitation  to  collaterals  in  a  marriage 
settlement  of  real  estate  was  void  as  against  a  subsequent  pur- 
chaser for  value  under  the  Act  of  27  Eliz.  The  settlement 
[*  243]  had  *  been  executed  and  completed  by  a  conveyance  of  the 
property,  and  for  the  conveyance  in  its  entirety  there  was 
a  sufficient  consideration  to  prevent  any  of  the  estates  created  from 
being  defeated  by  a  subsequent  sale.  That  is  a  very  different 
question  from  that  which  arises  in  the  present  case.  I  am  of 
opinion  that  the  demurring  defendants  cannot  interfere  with  or 
control  the  legal  estate  of  the  plaintiff,  and  that  the  demurrer 
must  be  overruled. 

Brett,  L  J.  :  — 

Upon  the  second  point  I  entirely  agree  with  the  judgment  of  my 
Brother  Lord  Justice  Cotton,  and  that  is  of  itself  sufficient  to 
determine  the  dispute  in  this  case.  But  inasmuch  as  the  other 
point  was  fully  argued,  and  is  a  point  of  great  importance,  and 
may  perhaps,  upon  appeal,  be  of  importance  in  this  case,  he  has 
thought  it  right  to  give  a  judgment  upon  that  point  I  entirely 
a^r^'C  with  him  in  the  propriety  of  so  doing,  and  I  think  it  my 
duty,  therefore,  to  state  my  opinion  also  upon  the  first  point 
With  some  diffidence,  in  consequence  of  the  opinion  of  my  Brother 
Orrro.v,  I  have  come  to  a  contrary  conclusion. 

I  hiive  considered  this  point,  and  considered  it  often.  It  seems 
Ui  iiMJ  that  the  power  given  in  this  case  was  what  I  should  prefer 
Ui  call  a  pure  mandate,  that  is  to  say,  it  was  a  power  which  did 
ii/;i  i\i*M\  with  any  property  or  interest  of  the  infant,  but  did  deal 
with  the  property  and  the  interest  in  the  property  of  the  settlor. 
Uii^^M  if  it  affects  some  interest  of  the  infant,  I  think  that  the 
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proper  inference  from  the  document  is,  that  it  was  the  intention 
of  the  settlor  that  the  power  should  be  exercised  by  the  infant 
whilst  an  infant 

The  power  given  is  a  mandate;  the  moment  that  mandate  is 
exercised  it  seems  to  me  that  the  mandator's  intention  takes  legal 
eifect,  not  from  the  exercise  of  the  mandate,  but  from  the  gift  of 
the  person  who  delegated  the  power  to  exercise  his  will.  It  is 
said  that  he  having  given  that  power  to  a  person  whom  he  knew 
at  the  time  was  an  infant,  the  power  of  exercising  that  delegated 
authority  is  to  be  suspended  till  the  infant  comes  to  full  age. 
Inasmuch  as  the  power  is  given  by  a  person  who  had  full  author- 
ity to  give  that  power,  who  delegated  that  which  he  could  have 
most  effectively  done  himself  if  he  had  chosen,  it  seems 
to  me  that  to  *  say  that  that  power  is  to  be  suspended  till  [*  244] 
the  infant  comes  to  full  age,  is,  to  say  the  least  of  it,  a 
most  artificial  doctrine.  If  it  were  to  be  exercised  with  regard  to 
real  estate,  I  think  we  should  be  bound  to  say  that  it  could  not  be 
exercised  till  the  infant  was  of  full  age,  bound  by  an  authority 
which  at  this  time  we  are  not  at  liberty  to  overrule ;  but  I  must 
confess  that  the  same  reasoning  which  leads  me  to  the  conclusion 
to  which  I  now  come,  would,  if  it  had  not  been  for  authority, 
have  brought  me  to  the  same  conclusion  with  regard  to  real  estate. 

That  authority  which  we  are  bound  to  obey  with  regard  to  real 
property  is  founded,  as  I  venture  to  say,  in  my  opinion,  upon  one 
of  those  artificial  rules  applied  to  real  property  which  have  done 
more  to  bring  the  law  into  popular  question  than  any  other  part  of 
its  administration,  but  we  are  bound  with  regard  to  real  property. 

With  regard  to  the  exercise  of  this  power  by  will,  we  are  bound 
by  Act  of  Parliament,  but  it  seems  to  me  the  Act  of  Parliament 
goes  a  long  way  to  show  what  was  the  opinion  of  the  Legislature, 
for  they  were  not  contented  to  say  that  no  will  can  be  made  by  an 
infant,  but,  foreseeing  that  these  mandates  might  be  treated,  not 
as  the  will  of  the  person  who  was  exercising  the  mandate,  but 
only  as  an  exercise  of  the  mandate  with  a  peculiar  solemnity,  they 
put  into  the  Act  of  Parliament,  and  thought  it  necessary  to  put 
in,  a  particular  clause  to  say  that,  even  where  it  was  the  exercise 
of  a  power  of  appointment,  it  could  not  be  done  unless  the  person 
had  arrived  at  a  full  age. 

We  are  bound,  therefore,  in  the  case  of  real  property,  by  author- 
ity, and  with  regard  to  the  exercise  of  the  power  of  appointment 
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over  personal  estate  by  will,  by  an  Act  of  Parliament ;  but  unless 
there  is  some  principle  which  should  carry  the  rule  further,  it 
seems  to  me  that  we  are  not  bound  to  carry  it  one  step  further 
when  we  are  dealing  with  personal  estate.  This  being  a  pure 
mandate  (in  my  opinion)  which  does  not  deal  with  any  property 
of  the  infant,  is  there  any  rule  which  prevents  us  from  saying  that 
that  power  may  be  exercised  by  deed  during  the  infancy  ?  As  a 
general  rule,  an  infant  may  exercise  a  mandate,  and  if  this  had 
been  a  power  to  appoint  by  writing  or  under  her  hand  only,  I  can 
see  no  reason  why  it  should  not  have  been  exercised  at  any  time. 
Is  there  any  rule,  therefore,  why  it  should  not  be  exer- 
[*  245]  cised  by  *  deed  ?  It  is  not  a  deed  really  taking  effect  as 
the  deed  of  the  infant :  it  is  the  exercise  of  the  mandate 
by  a  peculiarly  solemn  form,  and  that  is  all.  I  see  no  reason  why 
this  mandate  may  not  be  exercised  by  the  form  of  a  deed  executed 
during  infancy. 

The  artificiality  of  the  suggested  rule  seems  to  me  to  be  shown 
more  clearly  where  the  case  arises  under  a  marriage  settlement  of 
an  infant  female  than  in  any  other  casa  It  does  seem  strange 
upon  any  principle  that  a  person  who  is  either  the  husband,  as  in 
this  case,  or  a  father  or  other  relation  who  is  allowing  a  female  to 
marry,  who  thereby  makes  her  the  head  of  a  family,  who  thereby 
makes  her  the  head  of  a  household,  who  thereby  makes  her,  under 
certain  circumstances,  the  guardian  of  her  children,  should  be 
supposed,  when  he  gives  this  particular  power,  to  come  to  this 
extraordinary  conclusion,  that  although  she  has  all  the  other 
powers,  yet  if  she  has  more  than  one  child  before  she  is  twenty- 
one,  and  has  a  power  given  to  her  to  appoint  as  between  those 
children,  that  power  is  to  fail  and  become  wholly  ineffective  if 
she  happens  to  die  before  she  is  twenty -one,  so  that  there  shall  be 
no  appointment  among  her  children. 

I  confess  that  seems  to  me  to  show  the  extreme  artificiality  of 
this  rule  more  than  anything  that  one  can  offer  to  one's  mind. 

But  then  there  is  the  other  point,  what  is  the  intention  to  be 
implied  in  such  a  case  as  this?  Now  here  is  a  person  giving  the 
power;  he  gives  this  power  in  terms  which  have  no  reference  to 
time.  According  to  all  the  ordinary  rules  of  construction  the  time 
of  its  exercise  would  commence  from  the  beginning.  There  is  no 
reason  why  it  should  not  But  it  is  said  this  power  is  to  be  post- 
poned, although  there  are  no  words  of  postponement     It  strikes 
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my  Brother  Cotton  that  because  the  power  must  be  postponed  in 
the  case  of  the  will,  therefore  the  true  inference  is  that  the  person 
intended  to  postpone  it  in  the  case  of  the  deed.  It  is  strange  how 
differently  things  affect  different  minds  on  questions  of  construc- 
tion. I  should  rather  myself  conclude  that,  having  given  the 
power  to  perform  this  by  will  and  also  by  deed,  the  contrary 
inference  would  be  drawn,  that  he  meant  to  say,  "  By  deed  till 
she  is  twenty-one,  and  by  deed  after  she  is  twenty-one  if  she  so 
elects,  but  by  will  not  till  after  twenty-one,  because  the  law  for- 
bids me  to  give  that  power. " 

*  On  both  points  it  seems  to  me,  with  great  deference,  [*  246] 
that  the  view  of  the  Master  of  the  Eolls  was  right,  and 
that,  as  a  general  rul^p,  in  cases  of  personal  property,  unless  there 
are  words  to  postpone  the  exercise  of  the  power,  that  power  is 
intended  to  be  commenced,  and  does  commence,  by  law,  from  the 
time  when  the  power  can  first  be  exercised. 

James,  L.  J. :  — 

I  entirely  concur  in  the  reasoning  by  which  Lord  Justice  Cot- 
ton arrived  at  the  conclusion  in  support  of  the  decision  of  the 
Master  of  the  Eolls  as  to  the  second  point  —  that  is  to  say,  that 
the  persons  claiming  adversely  to  the  plaintiff  are  volunteers  who 
have  no  right  whatever  to  obtain  specific  performance  of  a  mere 
covenant  which  has  remained  as  a  covenant  and  has  never  been 
performed.  But  I  also  concur  with  the  Master  of  the  Eolls  in 
the  ground  upon  which  he  has  put  his  judgment,  and  which  has 
been  expressed  by  Lord  Justice  Brett.  My  view  goes  even  fur- 
ther than  that  which  the  Master  of  the  Eolls  thought  it  neces- 
sary to  express  as  to  those  powers.  According  to  my  view  an 
infant  may  be  an  agent.  An  infant  may  be  the  donee  of  a  power 
of  attorney.  It  is  diflBcult  to  understand  why  he  may  not  be  the 
donee  of  a  power  in  a  will  or  other  settlement  as  well  as  the  donee 
of  an  ordinary  power  of  attorney.  Hearle  v.  Greenhank,  3  Atk. 
695,  which  is  the  only  decision  on  the  subject,  no  doubt  decided 
that  an  infant  could  not  exercise  a  power  over  real  estate,  but  the 
judgment  was  expressly  and  carefully  limited  to  real  estate,  and 
is,  if  not  an  implication  that  it  was  otherwise  as  to  personal  estate 
and  probably  otherwise  as  to  gavelkind  estates  in  Kent,  at  least 
no  authority  to  the  contrary.  As  to  personal  estate  it  has  been 
considered  by  eminent  text  writers  as  an  authority  that  an  infant 
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could  exercise  powers  over  personal  estate,  and  it  has,  I  think, 
been  understood  by  conveyancers  that  there  is  this  distinction,  for 
while  provision  has  always  been  carefully  made  for  the  exercise  of 
powers  over  land  during  the  minority  of  a  tenant  for  life,  no  such 
provision,  as  far  as  I  am  aware,  is  ever  introduced  into  settlements 
of  personal  estate,  and  I  should  be  sorry  to  express  any  doubt  that 
a  feme  covert  infant  can  exercise  the  ordinary  powers  con- 
[*  247]  tained  in  a  *  marriage  settlement  of  personalty  unless  there 
be  something  to  raise  the  presumption  that  it  was  not 
so  intended,  and  I  can  see  nothing  in  the  settlement  before  me  to 
raise  such  a  presumption. 

Of  course  an  infant  could  not  by  settlement  or  otherwise  give 
himself  a  power;  the  power  in  this  case  is  given  by  the  adult 
husband. 

It  was  announced  before  that  the  Master  of  the  Solls'  judg- 
ment was  affirmed,  and  of  course  affirmed  with  costs. 


ENGLISH  NOTES. 

A  brief  report  of  the  above  case,  so  far  as  it  relates  to  the  general 
law  of  agency,  — -  as  to  the  capacity  of  an  infant  to  execute  a  mandate,  — 
has  been  already  given  under  the  head  of  "Agency,"  No.  3,  2  E.  C. 
281.  The  judgment  of  the  Master  of  the  Eolls  has  also  been  set 
forth  as  No.  1  of  "  Power,"  21  E.  C.  349.  In  now  reporting  the  case 
as  an  authority  on  the  effect  of  a  voluntary  settlement,  it  seems  best  to 
give  the  report  entire.  The  opportunity  may  be  taken  to  observe  here, 
that  the  decision  of  the  Court  of  Appeal  relates  only  to  a  power  over 
personalty,  —  the  decision  of  Lord  Hardwiokx  in  Jffearle  v.  Cfreenhank 
(1749),  1  Atk.  695,  being  assumed  to  have  settled  the  law  otherwise  in 
regard  to  an  appointment  of  realty,  unless  the  intention  of  the  donor  of 
the  power  appears  that  it  should  be  exercisable  during  minority.  See 
In  re  Cardrosa's  Settlement  (1878),  7  Ch.  D.  728,  47  L.  J.  Ch.  327, 
38  L.  T.  778,  26  W.  E.  389.  The  observation  of  Mr.  Justice  Fabwell 
in  Fouey  v.  Hwdem,  1900,  1  Ch.  492,  495,  69  L.  J.  Ch.  231,  as  to 
the  efTect  of  the  above  decision  in  regard  to  powers,  may  be  here  noted. 
He  says :  "  It  has  been  held  by  the  Court  of  Appeal  and  Jessel,  M.  E., 
that  an  infant  can  exercise  by  deed  a  general  power  of  appointment 
over  personalty,  —  at  least,  if  it  be  not  limited  to  himself  in  default  of 
appointment,  — although  he  can  of  course  have  no  disposing  power 
over  his  own  property."  And  he  applied  the  decision  to  give  effect  to 
the  appointment  by  a  French  woman  by  will  under  a  general  power, 
although  she  would  not  have  been  able,  by  reason  of  the  law  of  com- 
munity of  goods,  so  to  dispose  of  her  own  property. 
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Upon  the  effect  of  a  voluntary  settlement  the  distinction  referred  to 
by  Lord  Justice  Cotton  (p.  177,  ante),  of  a  case  where  the  relation  of 
trustee  and  beneficiary  under  the  trust  has  been  constituted  between 
the  parties  in  question,  is  too  well  known  to  require  a  citation  of 
numerous  cases.  Such  relation  may  be  constituted  either  (a)  by  the 
execution  of  acts  or  deeds  conferring  a  complete  title  on  A.  in  trust  for 
B.,  as  in  UUUoti  v.  Ellison  (1802),  6  Ves.  656,  6  K  R.  19;  or  (b)  by 
declaration  of  trust,  by  the  owner  without  transfer,  as  in  James  v, 
Bydder  (1841),  4  Beav.  600,  and  see  per  Lord  Eldon,  C,  in  Ex  parte 
Fye  (1811),  18  Beav.  140,  150,  or  a  representation  which  is  equivalent, 
as  between  the  parties  to  a  declaration  of  trust,  as  in  Middleton  v. 
Pollock  (1876),  4  Ch.  D.  49,  46  L.  J.  Ch.  39 ;  or  (e)  by  direction  of  a 
beneficial  owner  to  his  trustee  to  hold  the  property  in  trust  for  another, 
as  in  Shane  v.  Cadogan  (1808),  Sugden,  Vendors  and  Purchasers,  Appx. 
No.  24  (ed.  5th  to  11th).  In  regard  to  real  estate  the  trust  must, 
according  to  the  Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  7,  be  manifested 
and  proved  '^by  some  writing  signed  by  the  party  who  is  by  law 
enabled  to  declare  such  trust."  See  KronJieim  v.  Johnson  (1877), 
7  Ch.  D.  60,  47  L.  J.  Ch.  132.  But  (by  sect.  8)  this  does  not  apply 
to  constructive  trusts,  as  where  land  is  purchased  in  the  name  of  B. 
with  money  furnished  by  A.  Lench  v.  Lench  (1805),  10  Ves.  611, 
per  Grant,  M.  B.,  at  p.  517. 

An  instructive  case  upon  the  principle  is  Milroy  v.  Lord  (1862), 
4  De  G.  F.  &  J.  264,  where  volunteers  claiming  under  a  deed  which 
purported  to  be  an  assignment  of  shares  in  a  bank,  but  which  had  not 
the  effect  of  a  transfer,  —  the  shares  being  transferrible  only  by  an  entry 
in  the  bookii  of  the  ban^,  —  failed  to  establish  their  right. 

AMERICAN  NOTES. 

Originally  a  Court  of  equity  would  enforce  marriage  articles  creating  execu- 
tory trusts  only  in  favor  of  the  parties  thereto  or  their  issue,  or  those  claiming 
under  them,  and  not  in  favor  of  volunteers,  such  as  remote  heirs  or  strangers; 
but  by  the  modem  rule,  in  America,  collateral  relatives  may  take  under  the 
articles  when  the  instrument,  or  the  circumstances,  show  that  they  were  in- 
tended to  be  included  within  its  provisions ;  and,  even  as  between  the  settlor 
and  mere  volunteers,  the  Court  will  treat  the  settlement  as  binding  upon  him, 
and  remain  neutral.  See  Neves  v.  Scott,  9  Howard  (U.  S.),  196 ;  EaXon  v. 
TUlinghast,  4  Rhode  Island,  278;  McCoys,  Fahmey,  182  Illinois,  60;  Dunlop 
V.  Lamb,  id.  319  ;   White  v.  White,  47  New  York  Supplement,  273. 

If  the  wife  is  an  infant,  she  may,  it  seems,  on  coming  of  age,  disaffirm  or 
ratify  a  marriage  settlement  made  as  to  her  real  estate,  but  her  minority  does 
not  enable  the  husband  to  disaffirm  it.  Wilson  v.  McCuUough,  19  Pennsyl- 
vania  State,  77 ;  Whichcote  v.  Lyle,  28  id.  73 ;  Staub's  Appeal,  66  Connecticut^ 
127. 
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When  the  object  of  a  father's  testamentary  trust  is  not  only  to  protect  his 
daughter's  estate  for  life,  which  he  creates,  but  also  her  appointees  by  will 
under  the  power  given  to  her,  and  she  joins  with  her  intended  husband,  on 
the  eve  of  their  marriage,  in  a  deed  intended  to  carry  out  the  trust,  such  deed 
is  in  effect  a  maniage  settlement.  Foa^s  Estate^  7  Pennsylvania  District  Bep. 
376. 

These  settlements  are  usually  construed  in  relation  to  the  attending  circum- 
stances, and  indefinite  expressions,  such  as  ^^  my  husband  "  or  **  my  children  '* 
are  often  held  to  exclude  a  second  husband  or  the  party's  children  by  an  earlier 
or  later  marriage.  See  Gelston  v.  Shields^  78  New  York,  275;  Thomas  v. 
Crosby^  171  Massachusetts,  510 ;  Johnson  v.  WMer,  65  Connecticut,  501 ; 
McCoy  V.  Fahmey,  182  Illinois,  60. 

It  is  now  clearly  settled  in  this  country  that  equity  will  protect  both  the 
marital  rights  of  the  husband  against  a  fraudulent  settlement  by  the  wife 
pending  an  engagement  of  marriage  between  them,  and  that  the  wife's  right 
of  dower  will  be  protected  against  the  husband's  voluntary  conveyance  of  his 
real  estate  pending  such  marriage  engagement.  Chandler  v.  HoUingstcorihy 
3  Delaware  Chancery,  99;  Nichols  v.  Nichols j  61  Vermont,  426;  Beere  v.  Beere, 
79  Iowa,  555;  Alkire  v.  Alhire,  134  Indiana,  350;  Hinkle  v.  Landis,  131  Penn- 
sylvania State,  573 ;  Russell  v.  Russell  (New  Jersey  Equity),  47  Atlantic  Rep. 
37;  Dudley  v.  Dudley^  76  Wisconsin,  567;  Tucker  v.  Andrews^  13  Maine, 
124;  Ferebee  v.  Pritchard,  112  North  Carolina,  83;  Bliss  v.  West^  58  Hun 
(N.Y.),71. 

A  wife's  equity  to  a  settlement  has  been  generally  recognized  in  the  United 
States,  the  only  exceptions  being  apparently  the  Courts  of  New  Hampshire 
(formerly)  and  of  North  Carolina ;  but,  as  to  recent  and  future  cases,  the  sub- 
ject has  now  ceased  to  be  of  practical  importance,  as  nearly  all  the  local 
statutes  now  enable  the  wife  to  receive  and  hold  in  her  own  right,  as  if  single, 
and  without  the  intervention  of  a  trustee,  property  belonging  to  her.  Her 
original  equity  is  fully  considered  in  2  Story,  £q.  Jur.  (13th  ed.),  s.  1402  et 
seq. ;  2  Pomeroy,  Eq.  Jur.,  ss.  389,  1114  et  seq. ;  Hotoard  v.  Moffatt^  2  John- 
son's Chancery  (N.  Y.),  206 ;  Kenny  v.  Udall,  5  id.  464;  Duvall  v.  Farmers' 
Bank,  4  Gill  &  Johnson  (Md.),  282;  and  in  the  notes  to  Murray  y,  Elihank  (10 
Ves.  84),  1  White  &  Tudor's  Leading  Cases  in  Equity  (6th  Am.  ed.),  494. 

In  New  Hampshire,  before  the  statutes  conferred  full  equity  jurisdiction 
upon  the  Court,  it  was  held  that  jurisdiction  over  this  subject  was  a  separate 
branch  of  equity  originating  in  the  practice  of  the  Court  of  Chancery,  and  was 
not  within  its  then  limited  statutory  jurisdiction,  which  included  trusts. 
Parsons  v.  Parsons,  9  New  Hampshire,  309,  328,  335 ;  see  Walker  v.  Cheever, 
35  id.  339.  In  North  Carolina,  it  was  early  held  that  the  wife  had  no  equity 
against  her  husband  if  no  settlement  was  made  on  their  marriage.  Bryan  v. 
Bryan,  1  Devereux's  Equity  (N.  C),  47 ;  Lassiter  v.  Damon,  2  id.  383. 

The  marriage  is  itself  a  sufficient  consideration  for  an  ante-nuptial  contract, 
if  entered  into  fairly  and  knowingly;  and  the  wife  may  thereby  renounce  her 
right  to  any  part  of  her  husband's  estate.  Curtis  v.  Crossley  (New  Jersey 
Kquity),  45  Atlantic  Rep.  905;  Boggess  v.  Richards,  39  West  Virginia,  567; 
Barth  v.  Lines^  118  Illinois,  374;  Spencer  v.  Boardman,  id.  553;  Edwards  v. 
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Martin^  39  lUinoifl  Appeals,  145  ;  Pierce  v.  Pierce,  71  New  York,  154 ;  Michael 
V.  ^forey,  26  Maryland,  239 ;  Chaffee  v.  Chaffee,  70  Vermont,  231 ;  Kennedy 
Y.  Kennedy,  150  Indiana,  636 ;  Spurlock  v.  Brown,  91  Tennessee,  241 ;  see 
2  Story,  £q.  Jur.  (13th  ed.)  s.  983;  1  Ferry  on  Trusts,  s.  220.  As  the  courts 
infer,  from  the  nature  of  a  marriage  agreement,  that  the  parties  intended  to 
provide  for  their  issue,  such  agreements  for  a  settlement  of  the  wife's  separate 
estate  are  excepted  from  the  operation  of  the  rule  in  Shelley's  Case,  so  far  as 
the  agreement  for  a  settlement  remains  executory ;  but  this  exception  does 
not  apply  when  the  settlement  has  actually  been  completed  by  a  formal  deed. 
Gushing  v.  Blake,  30  New  Jersey  Equity,  689 ;  Broum  v.  Wadswarlh,  53  New 
York  Supplement,  215;  Eaton  v.  TiUinghasi,  4  Rhod^  Island,  276,  281;  Kirby 
V.  Broumlee,  13  Ohio  Circuit  Court,  86.  The  widow's  acceptance  of  her  hus- 
band's will  does  not  supersede  an  ante-nuptial  agreement  for  her  benefit, 
when  the  will  was  not  intended  as  a  substitute  therefor.  Tajl  v.  Ta/l,  163 
Massachusetts,  467 ;  Nathan  v.  Nathan,  166  id.  294. 

Ante-nuptial  agreements  are  favored  by  the  law  as  promotive  of  family 
happiness.  Buffington  v.  Buffington,  151  Indiana,  200 ;  Matney  v.  Linn,  59 
Kansas,  613.  Yet,  as  the  wife  may  be  easily  misled  in  such  mattei*s,  the 
Court  will  requii-e  the  husband,  when  seeking  to  enforce  such  a  contract,  to 
prove  complete  good  faith  in  the  making  thereof,  especially  when  the  wife 
relinquishes  her  interest  in  the  husband's  property.  Graham  v.  Graham,  143 
New  York,  573;  Fisher  v.  Koontz  (Iowa),  80  Northwestern  Rep.  551;  Hes- 
sick  V.  Hessick,  169  Illinois,  486.  In  such  a  contract,  the  wife's  relinquishment 
of  dower  and  homestead  does  not  affect  her  right  to  share  in  her  husband's 
personal  estate,  although  the  word  '*  dower  "  may  be  so  used  in  a  contract  of 
this  description  as  to  be  properly  construed  as  referring  both  to  the  realty  and 
personalty  of  the  husband.  Ditson  v,  Ditson,  85  Iowa,  276 ;  Pitkin  v.  Peet, 
87  id.  268. 

These  agreements  are  construed  by  the  law  of  the  matrimonial  domicile, 
unaffected  by  a  subsequent  change  of  residence  except  as  to  after-acquired 
property.  Drake  v.  Glover,  30  Alabama,  382;  Mueller  v.  Mueller  (Ala.),  28 
Southern  Rep.  465.  They  are  now  sometimes  regulated  by  State  statutes 
requiring  them  to  be  recorded  in  the  registry  of  deeds,  as  in  Massachusetts. 
See  WaUcer  v.  Walker,  175  Massachusetts,  349. 

Post-nuptial  settlements,  as  well  as  those  preceding  marriage,  are  valid  as 
between  the  parties;  but  with  respect  to  creditors,  these  are  presumed  to  be 
voluntary,  and  those  who  claim  under  them  must  show  a  valuable  considera- 
tion. Hatcher  v.  Creuss,  78  Virginia,  460;  Perry  v.  Ruby,  81  id.  317;  DeubeU 
V.  Fisher,  R.  M.  Charlton  (Georgia),  36;  Adams  v.  Edgerton,  48  Arkansas, 
419;  MedskerY.  Bonebrake,  108  United  States,  66;  Fowle  v.  Torrey,  135  Mas- 
sachusetts, 87 ;  Garner  v.  Fry,  104  Iowa,  515 ;  Flynn  v.  Jackson,  93  Virginia, 
341.  The  law  upon  this  subject,  which  appears  to  have  been  uniform  in 
America,  was  thus  early  stated  by  Parker,  Ch.  J.,  in  Bullard  v.  Briggs,  7  Pick- 
ering (Mass.),  533,  538:  *<  It  is  undoubtedly  clear  that  a  mere  voluntary  settle- 
ment made  by  a  husband  upon  his  wife,  during  the  mamage,  he  being  in 
debt,  is  void  against  creditors ;  but  it  is  equally  clear  that  a  conveyance  made 
by  him  in  trust  for  the  wife,  after  marriage,  upon  the  transfer  to  him  by  the 
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yfite  of  an  equivaleut  out  of  her  property,  will  be  established,  both  in  equity 
and  at  law." 

If  parties  oontemplatiug  marriage  orally  agree  as  to  the  disposition  of  their 
property  and  confirm  such  agreement  in  wiiting  after  marriage,  the  mere  fact 
of  their  signing  it  subsequent  to  the  marriage  does  not  make  it  a  post-nuptial 
contract,  or  defeat  it  as  being  a  ratification  of  the  original  agreement.  Mc- 
Annuliy  y.  Mc Annuity ,  120  Illinois,  26 ;  Claypool  v.  Jaqua,  135  Indiana,  499; 
Buffington  v.  Buffington,  151  id.  200;  see  Reade  v.  Livingston,  8  Johnson's 
Chancery  (New  York),  481;  Krug*8  Eniate,  19($  Pennsylvania  State,  484; 
Thompson  v.  Tncker-Osbom,  111  Michigan,  470 ;  Ogden  v.  McHugh,  167  Ma»- 
sachusetts,  276 ;  Clark  v.  McMahon,  170  id.  91 ;  Le  Pard  v.  Russell  (New  Jer- 
sey Equity),  39  Atlantic  Rep.  1059.  But  see  Albert  v.  Winn,  6  Maryland,  66. 
As  to  the  validity  of  such  an  agreement  when  executed  on  Snnday,  see  Hay- 
den  V.  Mitchell,  103  Georgia,  431. 

In  its  relation  to  creditors  the  established  rule  now  is,  as  stated  by  Mr. 
Justice  Field,  in  Moore  v.  I^age,  111  United  States,  117 :  "  It  is  no  longer  a 
disputed  question  that  a  husband  may  settle  a  portion  of  his  property  upon 
his  wife,  if  he  does  not  thereby  impair  the  claims  of  existing  creditora,  and 
the  settlement  is  not  intended  as  a  cover  to  future  schemes  of  fraud.  The 
settlement  may  be  made  either  by  the  purchase  of  property  and  taking  a  deed 
thereof  in  her  name,  or  by  its  transfer  to  trustees  for  her  benefit.  And  his 
direct  conveyance  to  her,  when  the  fact  that  it  is  intended  as  such  settlement 
is  declared  in  the  instrument,  or  otherwise  clearly  established,  will  be  sus- 
tained in  equity  against  claims  of  creditors.  The  technical  reasons  of  the 
common  law  growing  out  of  the  unity  of  husband  and  wife,  which  preclude 
a  conveyance  between  them  upon  a  valuable  consideration,  will  not  in  such 
a  case  prevail  in  equity  and  defeat  his  purpose.**  See  2  Story,  £q.  Jur. 
s.  1380 ;  2  Pomeroy,  Eq.  Jur.  s.  1101 ;  Jones  v.  Cli/lon,  101  United  States,  225; 
Shepard  v.  Shepard,  7  Johnson's  Chancery  (N.  Y.),  57;  Hunt  v.  Johnson, 
44  New  York,  27  ;  Clark  v.  McMahon,  170  Massachusetts,  91 ;  Deming  v. 
Williams,  26  Connecticut,  226;  Dale  v.  Lincoln,  62  Illinois,  22 ;  Thompson  v. 
Mills,  39  Indiana,  528;  Riley  ▼.  Riley,  25  Connecticut,  154;  Story  v.  Marshall, 
24  Texas,  305 ;  2  Kent's  Commentaries  (14th  ed.),  441. 

As  \o  future  creditors,  the  general  rules  as  to  fraudulent  conveyances  apply, 
so  far  as  the  decisions  are  in  harmony  upon  such  rules ;  it  being,  however, 
settled  that  when  an  intent  is  proved  to  defraud  future  creditors,  or  any  one 
future  creditor,  all  such  creditors  may  treat  the  conveyance  as  invalid ;  and  that 
subsequent  creditors  may  participate  in  the  fund,  when  a  voluntary  oonvey- 
ance  is  set  aside  by  prior  creditors.  See  2  Bigelow  on  Fraud,  pp.  89,  169 ; 
Bump  on  Fraudulent  Conveyances  (4th  ed.),  s.  297  et  seq. ;  Wallace  v.  Penjield, 
106  United  States,  260;  Schreyer  v.  Scott,  134  id.  405;  Keady  v.  White,  168 
Illinois,  76.  '*In  the  absence  of  fraud,  the  settlement,  if  no  more  than 
a  reasonable  provision  for  the  wife,  will  be  upheld  against  existing  as  well  as 
subsequent  creditors.  In  determining  whether  or  not  the  settlement  was  made 
in  good  faith,  the  value  of  the  property  conveyed,  the  amount  of  the  settlor's 
debts,  and  the  value  of  his  remaining  property  as  compared  therewith,  would, 
of  course,  be  important  considerations.     A  presumption  of  fraud,  more  or  less 
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conclusive,  would  arise  in  proportion  as  the  property  oonyeyed  was,  or  was 
not,  in  excess  of  a  reasonable  provision ,  and  the  settlor's  remaining  property 
was  sufficient,  or  insufficient,  for  the  payment  of  his  debts."  Matteson,  J., 
in  National  Exchange  Bank  y.  Watson,  13  Rhode  Island,  91,  96.  See  Smith  v. 
Allen,  6  Allen  (Mass.),  454,  458;  Marshall  v.  Morris,  16  Georgia,  868,  878; 
Bonser  v.  Miller,  5  Oregon,  110,  112;  AchiUet  v.  Achilles,  151  Illinois,  136; 
Simpson  v.  Simpson,  94  Kentucky,  586. 

Transfer  to  the  wife  of  a  debtor,  when  he  is  really  insolvent,  and  even  pur- 
chases by  her,  are  regarded  with  some  suspicion ;  a  consideration  from  her 
separate  estate  must  be  established  by  affirmative  proof,  and  it  is  held  neces- 
sary, in  order  to  impeach  the  transaction,  that  the  wife  should  have  known  of, 
or  participate  in,  the  fraud.  Lloyd  v.  Fulton,  91  United  States,  479 ;  Prewit  v. 
Wilson,  103  id.  22;  WUliam  and  Mary  College  v.  Powell,  12  Grattan  (Va.), 
372;  Perry  v.  Ruby,  81  Virginia,  317,  326;  National  Exchange  Bankv.  Wat- 
son, 13  Rhode  Island,  91 ;  see  Magniac  v.  Thompson,  7  Peters  (U.  S.),  348; 
Dent  V.  Pickens  (W.  Va.),  38  Southeastern  Rep.  303 ;  Marmon  t.  White,  151 
Indiana,  445;  Atlantic  National  Bank  v.  Tavener,  130  Massachusetts,  407. 
Yet,  as  it  is  natural  for  a  dealer  or  trader,  when  in  need  of  money  or  credit, 
to  apply  to  those  nearest  to  him  by  blood  or  marriage,  the  rights  of  relatives 
or  his  wife,  as  his  eredxtors,  are  not  increased  or  diminished  by  such  relation- 
ship. Davis  Y.  Schwartz,  155*(Jnited  States,  631,  638.  This  especially  applies 
in  the  case  of  the  wife,  in  view  of  the  rule  that  whenever  a  husband  acquires 
possession  of  the  separate  property  of  his  wife,  whether  with  or  without  her 
consent,  he  is  deemed  to  hold  it  in  trust  for  her  benefit  in  the  absence  of  any 
direct  evidence  that  she  intended  to  make  a  gift  of  it  to  him.  Stickney  v. 
Stickney,  131  United  States,  227,  238,  240;  Gamer  v.  Second  National  Bank, 
151  id.  420,  433. 
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Section     V.    General  Average. 
Section   VL    Salvage. 
Section  VIL    Maritime  Lien. 


Section  I.  — Essential  Charader. 

No.  1.  — BARE  V.  GIBSON. 
(EX.  OH.  1838.) 

RULE. 

A  SHIP  does  not  cease  to  be  a  ship  merely  by  having  run 
aground  and  become  unseaworthy,  in  a  place  where  no 
facilities  exist  for  getting  her  off  and  repairing  her. 

Barr  y.  Oibson. 

3  Meeson  &  Welsbv,  390-401  (49  R.  R.  650). 

Ship.  —  Stranded  and  Unseaworthy.  —  Deteription. 

[390]      By  deed  poll,  dated  21  st  October,  1836,  the  defendant  sold  and  assigned, 

&c.,  to  the  plaintiff  *^  all  that  ship  or  vessel  called,  &c.,  with  her  masts, 

tackle,  and  appurtenances,"  and  covenanted  that  he  had  then  good  right,  full 

power,  and  lawful  authority,  to  sell  and  assign  the  said  premises  to  the  plain- 
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tiff.  To  a  declaration  on  this  covenant,  assigning  as  breaches,  Ist,  that  at  the 
time  of  making  the  deed-poll,  the  ship  was  wholly  lost  and  destroyed,  and  was 
incapable  of  being  assigned,  &c. ;  2ndly,  that  the  defendant  had  not  at  that 
time  good  right  &c.,  to  assign  her  ;  —  the  defendant  pleaded,  1st,  that  the  ship 
was  not,  at  the  time  of  making  the  deed-poll,  wholly  lost  and  destroyed,  &c. ; 
and  2ndly,  that  the  defendant  had  good  right,  &c.,  to  assign  her.  It  appeared 
in  evidence,  that  at  the  time  of  the  sale  the  ship  was  on  a  foreign  voyage ;  that, 
on  the  13th  October,  she  went  aground  in  a  storm  on  the  coast  of  the  Prince 
of  Wales*s  Island,  and  was  left  by  the  crew,  who,  however,  had  access  to  her 
afterwards ;  that  she  lay  aground  five  feet  above  water  on  one  side,  and  with 
her  masts  standing,  till  the  24th,  when  the  captain  called  a  survey,  and,  by  the 
8urveyor*s  advice,  sold  her ;  that  her  bulk  ends  were  strained,  but  that  if  there 
had  been  facilities  at  hand,  and  it  had  been  a  different  season  of  the  year,  she 
might  have  been  got  off  and  repaired;  and  that  she  had  sustained  no  more 
damage  on  the  21st  October  than  when  she  first  took  the  ground :  —  Held,  that 
the  covenant  of  the  defendant,  that  he  had  power  to  transfer  her  as  a  ship, 
was  not  broken. 

CovenaDt  —  The  declaration  stated,  that  before  the  breach  of 
covenant  thereinafter  mentioned,  to  wit,  on  the  21st  of  October, 
1836,  by  a  certain  deed-poll  then  made  by  the  defendant,  the 
defendant,  in  consideration  of  £4200,  did  fully,  freely,  and  abso- 
lutely grant,  bargain,  sell,  assign,  and  set  over  unto  the  plaintiff 
64-64th  parts  or  shares  of  and  in  all  that  ship  or  vessel  called  the 
Sarah,  of  Newcastle,  of  the  burthen  of  317  tons,  together  with 
all  and  singular  the  masts,  sails,  &c. ,  and  appurtenances  whatso- 
ever to  the  said  ship  or  vessel  in  anywise  belonging  or  appertain- 
ing ;  to  have  and  to  hold  the  said  64-64th  parts  or  shares  of  and 
in  the  said  ship  or  vessel,  and  all  other  the  said  premises,  unto 
the  plaintiff,  his  executors,  administrators,  and  assigns,  to  his 
and  their  own  use  and  uses,  and  as  his  and  their  own  proper 
goods  and  chattels,  from  thenceforth  forever;  and  the  defendant 
did,  in  and  by  the  said  deed-poll,  covenant,  promise,  and  agree 
to  and  with  the  plaintiff,  that  at  the  time  of  the  seal- 
ing and  delivery  *  of  the  said  deed-poll,  the  defendant  [*  391] 
had  in  himself  good  right,  full  power,  and  lawful  author- 
ity to  grant,  bargain,  sell,  assign,  and  set  over  the  said  premises 
to  the  plaintiff,  in  manner  and  form  aforesaid,  as  by  the  said  deed- 
poll,  relation  being  thereunto  had,  might  more  fully  appear ;  and 
the  plaintiff  in  fact  said,  that  before  and  at  the  time  of  the  making 
the  said  deed-poll,  the  said  ship  or  vessel,  with  the  masts,  sails, 
&c.,  and  appurtenances,  was  wholly  lost  and  destroyed,  and  was 
incapable  of  being  granted,  bargained,  sold,  assigned,  or  set  over, 
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whereof  the  plaintiff,  at  the  time  of  making  the  said  deed-poll, 
and  paying  the  said  sum  of  £4200,  was  wholly  ignorant;  and  that 
the  defendant  had  not,  at  the  time  of  making  the  said  deed-poll 
and  sealing  the  same,  any  power  to  grant,  baigain,  sell,  assign, 
or  set  over  the  said  ship  and  other  the  premises  to  the  plaintiff  as 
aforesaid;  wherefore  the  plaintiff  said  that  the  defendant  had 
not  kept  the  covenant  so  made  by  him  with  the  plaintiff  as  afore- 
said, but  had  broken  the  same,  and  the  said  plaintiff  had  not, 
nor  could  he  have,  the  possession  of  the  said  ship  and  other  the 
premises  aforesaid,  but  had  wholly  lost  the  same,  and  the  said 
sum  of  £4200,  which  he  so  paid  as  aforesaid,  &c 

Pleas  —  first,  that  at  the  time  of  making  the  said  deed-poll  in 
the  declaration  mentioned,  the  said  ship  or  vessel,  with  the  masts, 
sails,  &c.,  and  appurtenances,  in  the  said  deed-poll  mentioned, 
was  not  wholly  lost  and  destroyed,  and  incapable  of  being  granted, 
bargained,  sold,  assigned,  or  set  over,  in  manner  and  form  as  the 
plaintiff  hath  alone  in  his  said  declaration  complained  against 
him.  Secondly,  that  he,  the  defendant,  had,  at  the  time  of  mak- 
ing the  said  deed-poll  in  the  declaration  mentioned,  full  power  to 
grant,  bargain,  sell,  assign,  and  set  over  the  said  ship  and  other 
the  premises  in  the  said  deed-poll  mentioned  to  the  plaintiff, 
according  to  the  tenor  and  effect,  true  intent  and  meaning,  of  the 
said  deed-poll.  Thirdly,  that  shortly  before  the  sealing 
[♦392]  and  delivery  of  the  deed-poll  in  the  declaration  •men- 
tioned, the  said  ship  or  vessel,  with  her  masts,  sails,  &c, 
and  appurtenances  whatsoever  to  the  same  in  anywise  belonging 
or  appertaining,  then  respectively  the  property  of  the  defendant, 
was  upon  the  high  seas,  in  the  prosecution  of  a  certain  voyage, 
with  goods  and  merchandises  on  board  thereof,  to  be  carried  and 
conveyed  on  freight;  and  the  defendant  further  saith,  that  true  it 
is  the  said  ship  or  vessel,  and  the  premises  in  the  said  deed-poll 
mentioned,  before  the  sealing  and  delivery  of  the  said  deed-poll, 
was  lost  on  the  high  seas,  and  that  the  plaintiff  was  then  igno- 
rant, and  had  no  reason  to  believe  that  the  said  ship  or  vessel, 
and  the  said  premises  in  the  said  deed-poll  mentioned,  were  lost ; 
and  the  defendant  further  saith,  that  before  and  at  the  time  of 
the  sealing  and  delivery  of  the  said  deed-poll,  he,  the  defendant, 
was  ignorant  of  the  loss  of  the  said  ship  or  vessel,  or  of  the  said 
premises  in  the  said  deed-poll  mentioned,  and  had  no  reason  to 
believe  that  any  loss  or  misfortune  had  happened  to  the  said  ship 
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or  vessel,  or  to  the  said  other  premises,  &c.  ;  and  that  at  the  time 
of  the  sealing  and  delivery  of  the  said  deed-poll,  the  plaintiff 
and  the  defendant  respectively  believed  that  the  said  ship  or  ves- 
sel was  safely  prosecuting  the  said  voyage;  and  the  defendant 
further  saith,  that  at  the  time  of  the  sealing  and  delivery  of  the 
said  deed-poll,  he  had  in  himself  good  right  and  full  power,  and 
lawful  authority  to  grant,  bargain,  sell,  assign,  and  set  over  the 
said  premises  in  the  said  deed-poll  to  the  plaintiff,  in  manner 
and  according  to  the  tenor  and  effect,  true  intent  and  meaning,  of 
the  said  deed-poll.     Verification. 

The  plaintiff  took  issue  on  the  two  first  pleas,  and  to  the  last 
plea  replied,  that  the  defendant  had  not,  at  the  time  of  the  seal- 
ing and  delivery  of  the  said  deed-poll  in  the  declaration  men- 
tioned, any  power  to  grant,  bargain,  sell,  assign,  or  set  over  the 
premises  in  the  said  deed-poll  mentioned  to  the  plaintiff,  in 
manner  and  form  in  that  plea  alleged. 

*At  the  trial  before  Pattbson,  J.,  at  the  last  Spring  [*393] 
Assizes  at  Liverpool,  it  was  proved  by  the  captain,  that 
the  ship  in  question,  the  Sarah,  sailed  from  the  Shannon  on  the 
11th  of  September,  1836,  on  a  voyage  to  Cocagne;  that  on  the 
13th  of  October  it  blew  a  gale  of  wind,  and  the  Sarah  got  aground 
about  a  quarter  of  a  mile  from  the  shore  of  Prince  of  Wales's 
Island ;  that  on  the  14th  of  October  he,  the  captain,  called  a  sur- 
vey, and  the  surveyors  considered  that,  under  the  circumstances  of 
the  winter  season  coming  on,  and  the  want  of  facilities  and  assist- 
ance, the  ship  could  not  be  got  off  so  as  to  be  repaired  there,  and 
chey  recommended  that  she  should  be  sold  as  she  lay,  which  was 
accordingly  done  on  the  24th  of  October,  and  it  appeared  that  the 
hull  of  the  ship  only  produced  £10.  The  captain  also  stated,  that 
the  ship  had  not  carried  away  her  masts,  and  that  she  was  in  as 
good  a  state  on  the  2l8t  of  October  (the  date  of  the  bill  of  sale 
to  the  plaintiff),  as  on  the  13th  when  she  took  the  ground,  the 
weather  in  the  interval  having  been  fine ;  that  she  was  lying  on 
the  ground  on  one  side,  being  five  or  six  feet  above  the  water  on 
the  upper  side,  on  the  other  side  less.  They  could  see  that  she 
was  strained,  but  if  there  had  been  facilities  at  hand,  and  ^t  had 
been  a  different  season  of  the  year,  she  might  have  been  got  off. 
On  this  evidence,  the  learned  Judge  left  it  to  the  jury  to  say 
whether,  at  the  time  the  ship  was  sold  to  the  plaintiff,  she  was 
or  was  not  a  ship,  or  a  mere  bundle  of  timber;  and  the  jury  found 
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that  she  was  not  a  ship ;  whereupon  he  directed  a  verdict  to  be 
entered  for  the  plaintiff,  with  £4200  damages,  giving  the  defend- 
ant leave  to  move  to  enter  a  nonsuit 

Alexa7ider  having,  in  Easter  Term  last,  obtained  a  rule  accord- 
ingly, for  a  nonsuit  or  a  new  trial. 

Cresswell  and  WightmaUy  in  Trinity  Term,  showed  cause.  —  The 
question  in  this  case  must  depend  upon  the  issues  joined.  The 
question  on  the  first  issue  will  be,  whether  this  vessel 
[*  394]  was,  at  the  time  of  the  making  of  the  •  deed,  wholly  lost, 
and  incapable  oE  being  transferred  ;  and  the  material  ques- 
tion will  be  whether  she  was  a  ship  at  that  time.  Now,  the  evi- 
dence is,  that  at  that  time  the  vessel  was  stranded  upon  a  rock  in 
the  Gulf  of  St.  Lawrence,  and  could  not  be  got  off.  She  was 
wholly  incapable  of  being  transferred  for  any  beneficial  purpose. 
The  vendor  had  then  no  possession,  and  never  afterwards  re- 
sumed possession.  A  party,  to  be  enabled  to  convey,  must  have 
a  controlling  power  over  what  he  conveys.  It  makes  no  difference 
that  he  knows  where  the  vessel  is,  if  he  has  no  controlling  power 
over  her.  Suppose  the  ship  had  been  abandoned  and  left  floating 
on  the  high  seas,  or  suppose  her  to  have  been  taken  by  pirates, 
could  the  owner  sell  such  a  vessel,  and  covenant  that  he  had  good 
right  to  convey?  Nash  v.  Ashton,  Sir  T.  Jones,  195,  Skinner, 
42,  is  an  authority  to  show  that  a  covenant  for  right  to  convey 
extends  not  only  to  the  title,  but  to  the  capacity  to  grant  the 
estate.  There,  two  husbands  being  seised  in  right  of  their  wives 
as  coparceners,  they  and  their  wives  made  a  feoffment,  and  cove- 
nanted that  they  were  able  to  grant  the  lands;  the  defendant's 
wife  was  within  age  at  the  time  of  the  feoffment,  and  it  was  held 
to  be  a  breach  of  the  covenant,  as  they  were  not  able  at  the  time 
to  grant  the  estate  or  make  a  feoffment.  There  the  estate  was  in 
the  wife,  but  she  had  no  capacity  to  convey.  That  is  like  the 
present  case;  here  the  vendor  had  no  power  to  put  the  plaintiff 
in  possession  of  this  vessel.  Suppose  this  had  been  a  ship  at  the 
bottom  of  the  ocean,  and  the  water  being  very  clear,  it  could  be 
distinctly  seen,  —  or  suppose  it  at  the  bottom  of  a  coal  mine, 
would  it  be  a  ship  that  could  be  conveyed  ?  The  question,  again, 
on  the  second  issue  is,  whether  the  defendant  had,  at  the  making 
of  the  deed-poll,  good  right,  full  power,  and  lawful  authority,  to 
grant,  bargain,  sell,  assign,  and  set  over  the  ship.  It  is  quite 
clear  that  he   had  no  power  to  do  that,  for  he  had  no  power 
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or  control  *  over  the  vessel.  The  covenant  must  mean  [*  395] 
something  more  than  the  power  to  execute  the  convey- 
ance ;  it  must  mean  that  the  covenantor  had  power  to  give  posses- 
sion of  the  thing  conveyed.  The  question  on  the  third  issue  is  the 
same  as  the  second,  with  this  difference,  that  it  admits  a  total  loss. 
The  jury  were  warranted,  on  the  evidence,  in  coming  to  the  conclusion 
that  this  was  not  **  a  ship, "  in  the  sense  of  the  words  contained  in 
the  deed.     There  is  no  ground  either  for  a  nonsuit  or  a  new  trial. 

Alexander  and  W.  H.  Watson,  in  support  of  the  rule.  — This 
was  such  a  vessel  as  could  be  conveyed ;  she  was  at  the  time  re- 
maining in  shape  a  vessel,  although  so  much  injured  that  she 
could  not  be  got  oflf  and  made  to  prosecute  her  voyage.  This  case 
bears  an  analogy  to  that  of  a  house  burnt  down,  after  a  contract 
has  been  entered  into  for  tne  sale  of  it,  but  before  a  conveyance 
has  been  entered.  In  Paine  v.  Meller,  6  Ves.  349  (5  R  R  327), 
where  A.  had  contracted  for  the  purchase  of  some  houses^  which 
were  burned  down  before  the  conveyance,  the  loss  was  h olden  to 
fall  upon  him,  although  the  houses  were  insured  at  the  time  of 
the  agreement  of  sale,  and  the  vendor  permitted  the  insurance  to 
expire  without  giving  notice  to  the  vendee ;  Lord  Eldon  being  of 
opinion  that  no  solid  objection  could  be  founded  on  the  mere  effect 
of  the  accident,  because,  as  the  party,  by  the  contract,  became  in 
equity  the  owner  of  the  premises,  they  were  his  to  all  intents  and 
purposes.  So,  in  Cass  v.  Rudele,  2  Vem.  280,  where  A.  agreed 
on  behalf  of  B.  to  purchase  four  houses  in  Jamaica,  and  to  pay 
£800  for  them,  and  the  houses  were  soon  after  swallowed  up  by 
an  earthquake,  the  Court  decreed  that  A.  must  pay  the  purchase 
money.  Again,  in  Watkeys  v.  Delaiicey,  4  Dougl.  354,  where 
premises  in  New  York,  sold  by  the  defendant  to  the  plaintiff, 
had  been,  before  the  conveyance,  confiscated  by  an 
♦Act  of  the  State  of  New  York,  this  was  held  not  to  [*396] 
be  a  breach  of  the  defendant's  covenant  that  he  was  law- 
fully seised  in  fee.  There  the  party  had  as  little  power  to  give 
possession  of  the  land  as  this  defendant  would  have  had  here,  if 
this  ship  had  been  in  the  deserts  of  Arabia  When  persons  are 
treating  for  the  sale  of  a  ship  at  a  distance,  they  must  be  under- 
stood to  be  treating  for  a  ship  with  all  the  risks  that  she  was 
liable  to  at  the  time.  This  conveyance  would  have  given  the 
vendee  a  power  to  insure.  The  policies  then  existing  would  pass, 
—  certainly  in  equity.  If  the  cargo  had  been  taken  by  the  owner 
VOL.  xxnr.  — 13 
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of  the  goods,  and  he  had  been  liable  for  freight  pro  raid  itineris, 
the  vendee  would  be  entitled  to  such  freight  Suppose  the  vessel 
had  been  stranded  on  a  place  where  she  could  have  been  got  off, 
would  she  not  then  have  been  a  ship  in  specie  ?  In  Bell  v.  Nixon, 
Holt's  N.  P.  423,  a  vessel  had  been  driven  into  a  port  where  there 
was  no  dock  to  receive  her,  and  it  appeared  that  she  had  suffered 
so  much  by  sea  perils,  that  upon  examination  and  survey  it  was 
judged  expedient  to  break  her  up,  and  to  sell  her  for  old  timber. 
It  was  there  held,  in  an  action  on  a  policy,  that  the  assured  was 
bound  to  abandon,  before  he  could  call  upon  the  underwriters  for 
a  total  loss,  the  ship  not  being  a  wreck,  but,  however  maimed  and 
damaged,  existing  in  specie  as  a  ship.  The  only  extent  of  the 
defendant's  covenant  is,  that  the  legal  interest  was  in  him  at  the 
time  of  the  conveyance.  It  does  not  import  that  he  had  then 
the  control  over  the  subject-matter  of  the  contract,  —  although  a 
covenant  for  quiet  enjoyment  might  The  attempt  on  the  part  of 
the  plaintiff  is  to  make  the  defendant  an  insurer,  and  the  argu- 
ment would  go  to  this,  that  the  contract  would  be  void  if  the  ship 
were  at  the  time  dismasted  or  water-logged,  so  that  she  could  not 

be  managed  at  sea.  In  Nash  v.  Ashton,  there  was  a  total 
[*  397]  *  want  of  authority  to  convey.      Suppose  the  vessel  had 

been  got  off,  at  whatever  expense,  would  a  fresh  register 
have  been  necessary  ?  There  was  a  total  loss,  no  doubt,  on  a  con- 
tract of  indemnity,  but  there  was  no  total  want  of  a  ship,  so  as 
that  it  was  incapable  of  being  transferred  by  sale.  That  which  is 
a  total  loss  in  a  case  of  insurance  is  not  so  on  a  question  of  bot- 
tomry. In  the  former  case  there  is  a  total  loss,  if  by  any  of  the 
perils  insured  against  the  thing  insured  is  rendered  of  no  use, 
though  not  totally  annihilated;  in  the  latter  there  must  be  an 
actual  total  loss,  so  that  it  no  longer  exists  in  specie.  Cologan 
v.  London  Assurance  Company,  5  M.  &  S.  447  (17  R  R  390); 
Tkofnson  v.  Hoyal  Exchange  Assurance  Company,  1  M.  &  S.  30 
(14  R  R  388);  Joyce  v.  Waiiamson^  Park,  Ina  627.  The  effect 
of  the  finding  of  the  jury  is  merely  this,  that  the  vessel  was  not  a 
ship  for  the  purposes  of  navigation ;  it  is  a  finding  applying  to  a 
case  of  insurance,  not  to  a  case  of  transfer  of  the  property. 

Cur.  adv.  vuU. 

In  the  present  term,  the  judgment  of  the  Court  was  deliv- 
ered by  — 
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Paeke,  B.  —  This  cause  was  tried  before  my  Brother  Patteson, 
at  the  last  Liverpool  Spring  Assizes,  when  a  verdict  was  found  for 
the  plaintiff. 

The  declaration  was  in  covenant  on  a  deed-poll,  dated  the  21st 
of  October,  1836,  by  which  the  defendant,  in  consideration  of 
£4200,  granted,  bargained,  sold,  assigned,  and  set  over  to  the 
plaintiff,  64-64ths  of  the  ship  Sarah,  with  her  masts,  tackle,  and 
appurtenances,  and  the  defendant  thereby  covenanted,  that  at  the 
time  of  the  sealing  and  delivery  of  the  deed,  he  had  in  himself 
good  right,  full  power,  and  lawful  authority,  to  grant, 
bargain,  sell,  *  assign,  and  set  over  the  premises  to  the  [*398] 
plaintiff,  in  manner  and  form  aforesaid ;  and  the  declara- 
tion states  that  the  vessel  was  then  lost  or  destroyed,  and  incap- 
able of  being  transferred,  whereof  the  plaintiff  was  then  ignorant  \ 
and  further,  that  the  defendant  had  not,  at  the  time  of  the  making 
of  the  deed-poll,  any  power  to  grant,  bargain,  sell,  assign,  or  set 
over  the  ship  as  aforesaid. 

To  this  declaration,  the  defendant,  treating  these  two  allega- 
tions as  separate  breaches,  pleaded,  first,  that  the  vessel  was  not 
wholly  lost  and  destroyed,  and  incapable  of  being  transferred; 
secondly,  that  he  had  full  power,  at  the  time  of  the  making  of 
the  deed,  to  grant,  bargain,  sell,  assign,  and  set  over ;  and  thirdly, 
a  similar  plea,  with  a  special  inducement  stating  the  loss  of  the 
vessel  at  the  time  of  the  execution  of  the  deed,  and  the  defendant's 
ignorance  of  it     Issue  was  joined  on  these  pleas. 

The  facts  of  the  case,  as  they  appeared  on  the  trial,  were  these. 
The  ship,  which  was  on  a  distant  voyage  when  the  assignment 
was  made,  had  got  on  shore  on  the  coast  of  the  Prince  of  Wales's 
Island,  on  the  13th  of  October,  1836,  and  was  left  by  the  crew 
beating  on  the  shore.  The  crew  had  access  to  her  afterwards.  On 
the  14th  of  October  the  captain  called  a  survey,  and  she  was  sold 
on  the  24th.  The  ship  had  sustained  no  more  damage  on  the  21st 
than  when  she  first  struck.  It  was  proved  that  if  there  had  been 
facilities,  and  a  different  season  of  the  year,  she  might  have  been 
repaired ;  and  if  in  England,  she  might  easily  have  been  got  off. 
When  on  shore,  she  was  five  feet  above  water  on  one  side,  on  the 
other  not  so  much;  and  her  bulk -ends  were  strained.  On  this 
evidence,  the  learned  Judge  left  it  to  the  jury  to  say,  whether 
"  she  was  a  ship  or  not  on  the  21st  of  October,"  and  they  found 
she  was  not;  whereupon  he  directed  a  verdict  for  the  plaintiff, 
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with  £4200  damages,  reserving  liberty  to  the  defendant  to  move 
to  enter  a  nonsuit.  A  rule  was  obtained  for  that  purpose 
[*  399]  in  the  following  term,  *  and  on  showing  cause,  the  case 
was  very  fully  discussed,  and  the  Court  postponed  its 
judgment  We  have  now  considered  the  case,  and  are  of  opinion 
that,  upon  the  finding  of  the  jury,  the  plaintiff  is  entitled  to 
recover;  but  we  think  that,  upon  the  facts  stated  in  the  report, 
the  finding  was  wrong,  and  there  ought  to  be  a  new  trial. 

The  deed,  upon  which  the  action  is  brought,  purports  to  be  an 
absolute  transfer,  at  the  time  of  its  execution,  of  a  specified  ship, 
with  all  the  tackle  then  belonging  to  it ;  and  by  the  operation  of 
that  deed,  all  the  interest  which  the  vendor  had  at  the  time,  in 
that  vessel  or  its  tackle,  in  whatever  state  they  were,  passed  to 
the  vendee  from  the  moment  of  the  execution  of  the  deed;  the 
execution  of  the  deed  itself,  without  any  delivery  of  the  chattel, 
transferring  the  property.  The  question,  however  is,  not  what 
passed  by  the  deed,  but  what  is  the  meaning  of  the  covenant  con- 
tained in  it,  and  whether  there  has  been  a  breach  of  that  covenant, 
as  alleged  in  the  pleadings. 

In  the  bargain  and  sale  of  an  existing  chattel,  by  which  the 
property  passes,  the  law  does  not  (in  the  absence  of  fraud)  imply 
any  warranty  of  the  good  quality  or  condition  of  the  chattel  so 
sold.  Parkinson  v.  Lee,  2  East,  313  (6  R  R  429).  The  simple 
bargain  and  sale,  therefore,  of  the  ship  does  not  imply  any  con- 
tract tliat  it  is  then  seaworthy,  or  in  a  serviceable  condition ;  and 
the  express  covenant  that  the  defendant  had  full  power  to  bargain 
and  sell  in  the  manner  before-mentioned,  does  not  create  any  fur- 
ther obligation  in  this  respect  But  the  bargain  and  sale  of  chat- 
tel, as  being  of  a  particular  description,  does  imply  a  contract 
that  the  article  sold  is  of  that  description ;  for  which  the  cases  of 
Ilri(h/r  V,  irain,  1  Stark.  504  (18  R  R  815).  hudJShepherd  v. 
Kit  in,  5  B.  &  Aid.  240  (24  R  R  344).  and  other  cases,  are 
authorities ;  and  therefore  the  sale  in  this  case  of  a  ship, 
[♦  100]  implies  a  *  contract  that  the  subject  of  the  transfer  did 
oxiat  in  the  character  of  a  ship;  and  the  express  covenant 
(hat  the  defendant  had  power  to  make  the  bargain  and  sale  of  the 
Miihjiu't  boforo-mentioned,  must  operate  as  an  express  covenant  to 
tho  Hunio  olToot  That  covenant,  therefore,  was  broken,  if  the 
Hiihjt^i't  of  tho  transfer  had  l^een,  at  the  time  of  the  covenant, 
nliVMiially  dostn^yeil,  or  had  ceased  to  answer  the  designation  of  a 
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ship;  but  if  it  still  bore  that  character,  there  was  no  breach  of 
the  covenant  in  question,  although  the  ship  was  damaged,  unsea- 
worthy,  or  incapable  of  being  beneficially  employed.  The  con- 
tract is  for  the  sale  of  the  subject  absolutely,  and  not  with 
reference  to  collateral  circumstances.  If  it  were  not  so,  it  might 
happen  that  the  same  identical  thing,  in  the  same  state  of  struc- 
ture, might  be  a  ship  in  one  place,  and  not  in  another,  according 
to  the  local  circumstances  and  conveniences  of  the  place  where  she 
might  happen  to  be.  If  the  contracting  parties  intend  to  provide 
for  any  particular  state  or  condition  of  the  vessel,  they  should 
introduce  an  express  stipulation  to  that  effect. 

This  being  the  view  which,  after  much  consideration  we  have 
taken  of  the  law  of  this  case,  it  follows  that,  upon  the  fact  found 
by  the  jury,  the  second  issue,  at  least,  must  be  decided  in  favour 
of  the  plaintiff;  for  if  she  was  not  a  ship  at  the  time  of  the  execu- 
tion of  the  deed,  she  was  incapable  of  being  transferred  as  such, 
and  therefore  the  defendant  had  no  power  to  make  the  transfer. 

The  question  whether  the  subject  of  the  transfer  bear  the  char- 
acter of  a  ship  or  not,  may,  in  some  extreme  cases  suggested  in 
the  course  of  the  argument,  be  a  question  of  great  nicety  and  diffi- 
culty. In  the  present  case,  we  do  not  think  such  a  difficulty 
exists.  We  are  of  opinion,  that  upon  the  evidence  given  on  the 
trial,  the  ship  did  continue  to  be  capable  of  being  transferred  as 
such  at  the  time  of  the  conveyance,  though  she  might  be  totally 
lost  within  the  meaning  of  a  contract  of  insurance  (Thom- 
son V.  *  Royal  Exchange  Assurance  Company,  1  M.  &  [*  401] 
Selw.  30  (14  R  R  388)),  which  proceeds  upon  a  different 
principle,  and  may  take  place  with  less  of  damage  to  the  ship 
itself  than  occurred  in  this  case.  It  proceeds  upon  the  loss  of  the 
subject  insured  for  beneficial  purposes.  Here  the  subject  of  the 
transfer  had  the  form  and  structure  of  a  ship,  although  on  shore, 
with  the  possibility,  though  not  the  probability,  of  being  got  off. 
She  was  still  a  ship,  though  at  the  time  incapable  of  being,  from 
the  want  of  local  conveniences  and  facilities,  beneficially  employed 
as  such.  The  covenant,  therefore,  of  the  defendant,  that  he  had 
power  to  transfer  her  as  a  ship,  at  the  time  of  executing  the  deed, 
was  not  broken.  We  think  that  there  must  be  a  new  trial ;  and 
I  must  add,  that  every  member  of  the  Court  concurs  in  this 
judgment  Rule  absolute  for  a  new  trial. 
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The  same  principle  is  followed  in  Knight  y.  Faith  (1850),  15  Q.  B. 
649,  where  the  question  was  whether  the  assured  could  recover  as  for  a 
total  loss  without  giving  notice  of  abandonment.  The  view  as  to  the 
cessations  to  exist  as  a  ship  being  necessarily  the  criterion  in  a  ques* 
tion  of  total  loss  was  overruled  by  Rankin  v.  Potter,  2  R.  C.  70.  And 
see  Trinder  Atkinson  &  Co.  v.  Thames,  &c.  Co.,  1898,  2  Q.  B.  114, 
per  Curiam,  119,  122. 

Barr  v.  Gibson  is  cited  by  Martin,  B.,  in  Strickland  v.  Turner 
(1852),  7  Ex.  208,  215,  as  an  authority  for  the  proposition  that  <<  if  a 
chattel  is  sold,  and  at  the  time  of  the  sale  the  chattel  does  not  exist, 
the  contract  is  not  binding  upon  the  purchaser."  And  the  same  case 
is  cited  in  the  judgment  of  the  Court  of  Queen's  Bench  delivered  by 
M£LLOR,  J.,  in  Jones  v.  Just  (1868),  L.  B.  3  Q.  B.  197,  202,  as  an 
authority  for  the  proposition  that  where  there  is  a  sale  of  a  definite 
existing  chattel  specifically  described,  the  actual  condition  of  which 
is  capable  of  being  ascertained  by  either  party,  there  is  no  implied 
warranty. 

AMERICAN  NOTES. 

The  duty  of  the  owner  of  a  stranded  or  sunken  ship  towards  other  navi- 
gators has  already  been  stated  in  connection  with  **  wrecks  "  io  the  preceding 
volume,  p.  852 ;  the  general  rule  being  that  he  is  liable  for  injury  to  other 
vessels,  so  long  as  he  retains  control,  if  he  does  not  give  notice  of  danger  by 
buoys  and  lights,  and  that  this  duty  ceases  upon  abandonment.  CasemetU  v. 
Brown,  148  United  SUtes,  615;  The  Modoc,  26  Federal  Rep.  718;  BaU  v. 
Ihrwinfl,  20  id.  541;  The  H.  S.  Nichols,  53  id.  665;  Sheldon  v.  Sherman,  42 
New  York,  484 ;  Boston  ir  H,  S.  Co,  v.  Munton,  117  Massachusetts,  34.  See 
United  States  v.  Hall,  63  Federal  Rep.  472. 

A  floating  dry-dock,  having  neither  engines  nor  sails,  the  hulk  of  a  dis- 
mantli'd  steamboat  which  is  sunk  after  being  towed  about  as  a  floating  saloon 
and  hotel,  a  floating  house  of  religious  worship,  or  a  floating  swimming-bath 
or  I'Midenoe,  navigated  only  as  tows,  are  not  engaged  in  navigation  in  such  a 
NonNo  KH  to  be  linble  in  rem  for  salvage  in  the  admiralty.  Copev.  VaUette  Dry- 
Ihivk  ( Vi.,  1 10  United  States,  625 ;  The  Hendrick  Hudson,  3  Benedict  (U.  S,), 
410.     Hfjo  The  Hezekiah  Baldwin,  8  id.  556. 

A  whip  is  a  sea-going  vessel,  and  is  **at  sea,''  within  the  Federal  statute 
ri'inlhi^r  to  pay  for  sea  service,  although  used  as  a  training  or  receiving  ship, 
uni'horiMl  In  a  bay  or  attached  to  a  wharf,  and  not  in  a  condition  to  be  taken 
imt  Ui  >»"H,  boyond  Uie  main  land.     United  States  v.  Bamette,  165  United 

HUt«'i»,  171. 

Tliw  t«rni  **  vi»wcl,"  which  is  more  frequently  used  than  "  ship,"  in  American 
Nifiiutim,  Ai  doflned  by  sect.  3  of  the  Revised  Statutes  of  the  United  States, 
»•  InuludctN  ovoiy  description  of  water-craft  or  other  artificial  contrivance  used. 
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or  capable  of  being  used,  as  a  means  of  transportation  on  water."  Sect  4612 
of  the  same  body  of  laws,  relating  to  '<  Merchant  Seamen,"  changed  **ship," 
in  the  original  Act  of  1872  to  **  vessel,"  each  of  which  words  "comprehends 
every  description  of  vessel  navigating  on  any  sea  or  channel,  lake  or  river,  to 
which  the  provisions  of  this  title  may  be  applicable."  See  The  St.  Louis, 
48  Federal  Rep.  312  ;  The  Conqueror,  166  United  SUtes,  110, 118  ;  Peele  v. 
Merchants'  Lis.  Co.,  3  Mason  (U.  S.),  27,  39;  United  States  v.  An  Open  Boat, 
5  id.  120 ;  United  States  v.  SulUvan,  43  Federal  Rep.  602.  Under  the  first 
of  these  definitions,  a  "vessel"  includes,  within  the  shipping  and  admiralty 
laws,  a  steam-tug  when  towing  a  raft  of  logs :  The  Annie  S.  Cooper,  48  Federal 
Rep.  703 ;  see  The  Bordentown,  40  id.  682  ;  a  raft  of  logs  controlled  by  a  pilot 
and  crew,  who  propel  it  to  a  market  by  means  of  sails,  oars,  or  poles  :  The 
F.  (r  P,  M.,  No.  2,  83  Federal  Rep.  511  ;  Ruddiman  v.  A  Scow  Platform,  38  id. 
158;  Seabrooh  v.  Raft  of  Railroad  Cross  Ties,  40  id.  596;  but  not,  it  seems, 
canal  boats,  fiat-boats,  or  launches  used  on  canals  or  fresh- water  streams. 
Jones  V.  The  Coal  Barges,  3  Wallace,  Jr.,  53 ;  see  Birkbeck  v.  Hoboken  Horse 
Ferry  Boats,  17  Johnson  (N.  Y.),  54 ;  Farmers^  Delight  v.  Lawrence,  5  Wendell 
(N.  Y.),  564;  Many  v.  Noyes,  5  Hill  (N.  Y.),  34;  Hicks  v.  WiUiams,  17  Bar- 
hour  (N.  Y.),  523;  Pendleton  v.  Franklin,  7  New  York,  508  ;  WUherbee  v. 
Taft,  64  New  York  Supplement,  347;  In  re  Haynes,  65  id.  350;  Hood  v.  Pro- 
prietors ofDighton  Bridge,  3  Massachusetts,  263. 

A  steam  dredge,  capable  of  propulsion  only  by  being  towed,  is  held  to  be 
«  vessel  "  within  the  above  statutory  definition :  The  Alabama,  19  Federal 
Rep.  544,  and  22  id.  449 ;  The  Pioneer,  30  id.  206;  Saylor  v.  Taylor,  77  id. 
476;  The  International,  83  id.  840,  and  89  id.  484;  but  is  not,  at  least  when 
it  does  transport  the  dredged  material,  a  "water-craft"  within  a  State 
statute  giving  a  lien  thereon  for  labor  and  materials  furnished.  Bartlett  v. 
Steam  Dredge,  No.  14,  107  Michigan,  74.  An  oyster  barge,  without  motive 
power,  is  a  *'  vessel  or  floating  structure,*'  within  a  State  statute  regulating 
wharfage.    Flandreau  v.  Elstoorth,  29  New  York  Supplement,  694. 
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No.  2.— HIBBS  V.  ROSS. 
(1866.) 

RULE. 

The  prwidfade  evidence  of  ownership  of  a  ship  afforded 
by  the  register  is  sufficient,  unless  rebutted,  to  raise  the 
presumption  that  the  persons  on  board  the  ship  while  lying 
in  dock  are  the  servants  of  the  registered  owners,  so  as  to 
charge  the  registered  owners  with  the  negligent  act  of 
those  persons. 
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Hibbs  y.  Sots. 

L.R.  1Q.B.  534-548   (8.  o.  35  L.  J.  Q.  B.  193;  15  L,  T.  67  ;  14  W.  R.  914;  12  Jar. 

N.  S.  812). 

[534]  Evidence.  —  Ship.  —  Register.  — Proof  of  OumershippninSi  facie  Evidence 
of  Employment  of  those  on  board.  —  Negligence.  —  Master  and  Servant. 

A  ship  was  laid  up  in  a  public  dock  for  the  winter,  under  the  care  of  a  ship- 
keeper  ;  the  plaintiff,  being  lawfully  on  board,  suffered  injury  from  the  negli- 
gence of  the  persons  in  charge  of  the  ship,  and  brought  an  action  against  the 
defendant.  At  the  trial  there  was  no  evidence  by  whom  the  shipkeeper  was 
appointed,  and  the  only  evidence  to  fix  the  defendant  with  liability  was  the 
ship's  register,  on  which  his  name  appeared  as  owner :  — 

Held  (by  Blackburn  and  Lush,  J  J. ;  Mellor,  J.,  dissenting),  that  the 
register  was  primd  facie  evidence  for  the  jury,  from  which  they  might  draw 
the  inference  that  the  persons  in  charge  of  the  ship  were  employed  by  the 
defendant. 

First  count  That  the  defendant  was  possessed  of  a  vessel 
called  the  Jamia,  lying  in  a  dock  belonging  to  the  Grand  Surrey 
Docks  and  Canal  Company,  and  the  plaintiff  was  then  the  master 
of  and  in  charge  of  another  ship  called  the  Mouldslie,  lying  in  the 
same  dock  alongside  of  the  said  Jamia,  and  by  reason  of  the 
Jamia  lying  between  the  quay  of  the  dock  and  the  Motddslie,  so 
that  without  passing  over  the  decks  of  the  Jamia  it  was  impos- 
sible for  persons  on  board  the  said  Mouldslie  conveniently  to  reach 
the  shore,  the  plaintiff  as  the  person  in  charge  of  the  Mouldslie 
was  by  the  usage  of  the  said  dock  entitled  as  of  right  at  all  times 
at  his  own  will  and  pleasure  to  pass  over  and  across  the  decks  of 
the  defendant's  ship,  the  Jamia,  for  the  purpose  of  passing  to  or 
from  the  shore,  as  the  defendant  then  well  knew,  yet  the  defend- 
ant negligently,  carelessly,  and  improperly  removed  the  hatches 
from  one  of  the  hatchways  leading  into  the  hold  of  the  Jamia, 
in  the  dirt^ct  course  in  which  persons  passing  from  the  Mouldslie 

to  the  shore  were  in  the  habit  of  passing  and  must 
[*  535]   •  necessarily  pass,  and  allowed  the  hatches  to  remain  ofif 

after  dark,  and  the  hatchway  to  remain  and  be  unguarded 
and  unfeiiced,  whereby  the  plaintiff,  having  occasion  at  night  and 
after  dark  to  pass  from  his  ship,  the  Mouldslie,  to  the  shore  over 
tlie  flecks  of  the  Jamia,  fell  down  the  hatchway,  and  was  precipi- 
tuted  through  the  same  into  the  hold  of  the  ship,  and  by  means  of 
the  premises  the  plaintifif  was  much  hurt,  bruised,  and  injured,  &c 


B.  a  VOL.  XXIV.]      SECT.  II.  —  PEOPEBTY  AND  MANAGEMENT.  201 

Ho.  8.  — Hibbt  ▼.  Bom,  L.  B.  1  Q.  B.  535,  536. 

The  second  count  alleged  the  plaintiff'a  right  of  passage  over  the 
Jarniay  by  mutual  agreement  between  the  plaintiff  and  defendant 

The  third  count  alleged  the  plaintiff's  passage  by  licence  of  the 
defendant 

Pleas.  1.  Not  guilty.  3.  To  the  first  count,  that  the  defend- 
ant was  not  possessed  of  the  Jarnia.  There  were  other  pleas 
which  are  immaterial  to  the  point  raised 

At  the  trial  before  Mellok,  J. ,  at  the  sittings  in  London  after 
Trinity  Term,  1865,  the  facts  of  the  accident,  as  alleged  in  the 
declaration,  were  proved  to  have  taken  place  at  8. 30  P.  m.  on  the 
26th  of  December,  1864  The  Jamia  was  then,  and  had  been  for 
some  time,  laid  up  in  the  dock  for  the  winter,  and  was  in  charge 
of  a  "  shipkeeper. "  There  was  no  evidence  by  whom  the  ship- 
keeper  was  appointed,  and  the  only  evidence  to  fix  the  defendant 
with  liability  was  the  certified  copy  of  the  ship's  register,  dated 
21st  of  September,  1864,  in  which  the  defendant's  name  appeared 
as  owner. 

The  defendant's  counsel  objected  that  the  certificate  alone  was 
not  sufi&cient ;  the  learned  Judge  was  of  that  opinion,  and  reserved 
leave  to  the  defendant  to  enter  a  nonsuit ;  and  the  evidence  being 
contradictory,  he  left  to  the  jury  to  say  whether  the  negligence  of 
those  in  charge  of  the  Jamia  was  the  cause  of  the  accident,  or 
whether  the  plaintiff  himself  contributed  to  it  The  jury  returned 
a  verdict  for  the  plaintiff  for  £450. 

A  rule  was  afterwards  obtained,  pursuant  to  the  leave  reserved, 
to  enter  a  nonsuit,  on  the  ground  that  there  was  no  evidence  to  fix 
the  defendant 

January  13.     W.  B.  Cooper,  showed  cause.     The  certificate  of 
registry  proved  the  ownership  of  the  Jamia  to  be  in  the 
defendant,  *  and  that  primdL  fade  makes  him  liable  for   [*  536] 
the  negligence  of  those  in  charge  of  her. 

[Blackburn,  J.  —  The  question  is,  was  there  evidence  that  the 
defendant  was  the  master  of  the  persons  whose  negligence  caused 
the  injury  ?] 

The  ship  was  registered  in  September,  1864,  under  the  Merchant 
Shipping  Act,  1854  (17  &  18  Vict  c.  104),  and  by  sect  107  of  that 
Act  the  certificate  is  primd  facie  evidence  of  ownership.* 

*  17  &  18  Vict.  c.  104,  8.  107: —  respect  of  any  British  ship  may  be  proved 
"  Eyery  register  of  or  declaration  made  in  in  any  Court  of  justice,  or  before  any  per- 
porsuauce  of  the  second  part  of  this  Act  in    son  having  either  by  law  or  by  consent  of 
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[Blackburn,  J.  —  But  is  proof  of  ownership  enough  ?  Mere 
ownership  being  shown,  is  it  the  presumption  that^the  persons  on 
board  in  charge  were  employed  by  the  owner  ?] 

Ownership  need  not  necessarily  carry  with  it  possession,  but  it 
is  primd  facie  evidence  of  it  In  Cox  v.  Beid,  Ey.  &  Mood.  199, 
and  in  Fletcher  y.  Beid,  Ey.  &  Mood.  202  n.,  both  Best,  Ch.  J., 
and  Lord  Giffoed  held  that  the  register  was  primd  facie  evidence 
of  liability  for  repairs  ordered  by  the  captain  against  the  person 
appearing  on  the  register  as  owner,  and  called  for  an  answer. 

[Blackburn,  J.  —  The  latest  cases  on  the  subject  are  Frost  v. 
Oliver,  2  E.  &  B.  301,  22  L.  J.  Q.  B.  353,  and  Mitcheson  v.  Oliver, 
5  E  &  B.  419,  25  L.  J.  Q.  B.  39,  in  which  the  liability  of  per- 
sons appearing  as  registered  owners  was  fully  discussed.  But 
neither  of  those  cases  decided  that  the  registry  was  primd  fade 

evidence  of  liability.] 
[•  537]  *  The  last  case  on  the  subject  is  Pearson  v.  Ndl,  13  W. 
E.  967,  before  Crompton  and  Mellor,  JJ.,  in  the  Bail 
Court  The  plaintiff  in  an  action  of  tort  is  in  a  very  different 
position  from  the  plaintiff  in  a  contract,  and  a  very  different 
amount  of  evidence  is  necessary.  A  contract  is  voluntary  on  the 
part  of  the  plaintiff,  and  he  must  take  the  chance  of  being  able  to 
prove  the  agency  from  the  defendant  of  the  person  with  whom  he 
dealt 

[Mellor,  J.  —  The  ship  was  laid  up  in  dock.  There  was  no 
evidence  by  whom  the  shipkeeper  in  such  cases  is  appointed ;  very 
possibly  by  the  dock  company.] 

May  7.  Brett,  Q.  C. ,  in  support  of  the  rula  —  It  is  a  fallacy  to 
say  there  is  any  difference  between  an  action  of  contract  and  tort, 
in  either  case  it  lies  on  the  plaintiff  to  prove  that  the  person  he 

pnrtleN   authority   to    receive    evidence,  be  Teceived  m  eridenoe  id  any  Court  of 

either  by  the  production  of  the  original  justice,  or  before  any  person  having  by 

or  by  an  examined  copy,  or  by  any  copy  law  or  by  consent  of  parties  authority  to 

thereof  purporting;  to  be  certified  under  receive  evidence,  as  primd  facie  proof  of 

the  hand  of  tl»o  registrar  or  other  person  all  the  matters  containe<1  or  recited  in  such 

having  the  charge  of  the  original,  which  register  when  the  register  or  such  copy  is 

certifled  copies  he  is  herchy  required  to  produced,  and  of  aU  the  matters  contained 

furnish  to  any  person  applying  at  a  re»-  in  or  indorsed  on  such  certificate  of  regis- 

sonablo  time  for  the  same,  upon  payment  tiy,  and  purporting  to  be  authenticated  by 

of  1«.  for  each  such  certified  copy;  and  the  signature  of  a  registrar,  when  such 

every  such  r<»gister  or  copy  of  a  register,  certificate  is  produced."    [^See  now  the 

nnd  ftlt»o  every  w^rtifioate  of  registry  of  any  Merchant  Shipping  Act,  1894  (57  &  58 

Hritlsh  ship,  purporting  to  be  signed  by  Vict  c.  60)  a.  64  (2)  and  a.  695.  —  R.  C] 
the  registrar  or  other  proper  officer,  shall 
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seeks  to  charge  stands  in  the  relation  of  principal  or  master  to  the 
person  by  reason  of  whose  act  he  seeks  to  charge  him.  In  the 
common  action  for  goods  supplied  or  work  done  to  a  ship  on 
the  order  of  the  master,  the  mere  production  of  the  register  was 
formerly  held  conclusive  evidence  that  the  master  was  the  master 
of  the  registered  owner.  That  has  been  long  exploded;  and  all 
the  cases  down  to  Frost  v.  Oliver^  and  Mitcheson  v.  Oliver,  show 
that  the  register  is  not  conclusive,  but  it  may  be  contradicted  by 
showing  whose  master  the  master  really  is ;  that  was  all  that  was 
necessary  to  the  decision  of  the  cases ;  and  there  are  none  to  be 
found  of  late  years  which  go  the  length  of  showing  that  the  regis- 
ter per  se  is  enough  to  call  for  an  answer  on  the  part  of  the  de- 
fendant On  the  contrary,  in  Hackwood  v.  Lyall,  17  C.  B.  at 
p.  125,  Cresswell,  J.,  says:  *  At  one  time  .the  register  was  con- 
sidered to  be  conclusive  evidence  of  ownership  in  an  action  for 
repairs  or  for  necessaries  supplied  to  a  ship,  now  it  is  not  consid- 
ered even  primd  facie  evidence ;  *  and  Jervis,  Ch.  J. ,  observes : 
"  The  register  Acts  are  mere  matter  of  fiscal  regulation. " 

[Mellor,  J.  —  In  Maude  and  Pollock  on  Shipping,  2nd  ed.  p. 
59,  citing  Mitcheson  v.  Oliver,  it  is  said  that  the  evidence  must 
show  that  the  master  is  the  defendant's  master,  or  so  held  out  by 
him. 

Blackburn,  J.  —  No  doubt  Parke,  B.  ,  in  delivering 
the  judgment  *  of  the  Exchequer  Chamber  in  Mitcheson  v.  [*  538] 
Oliver,  5  £.  &  B.  at  p.  445,  says :  **  If  the  jury  drew  the 
primd  facte  inference  from  the  ownership  and  other  facts,  there 
was  evidence  on  which  they  might  find  that  the  master  was  in 
fact  master  for  the  defendant ; "  but  the  other  facts  were  little 
beyond  mere  possession.] 

There  is  no  possession  shown  here,  and  surely  mere  evidence  of 
title  is  not  primd  facie  evidence  of  possession.  In  Maclachlan  on 
Shipping,  p.  103,  the  relation  of  master  and  owner  is  put  as  that 
of  principal  and  agent,  and  it  is  said :  "  Defendants  are  not  liable, 
on  contracts  for  the  ship  made  by  the  master  merely  because  they 
are  owners,  or  appear  on  the  regfster  as  owners,  or  hold  themselves 
out  as  owners,  and  are  in  possession  of  the  ship  at  the  time  of  the 
contract '  This  is  not  the  common  case  of  a  ship  under  naviga- 
tion, when  possibly  the  owner  might  be  assumed  primd  facie  to 
be  himself  navigating  her  by  master  and  crew,  but  it  is  the  case 
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of  a  ship  laid  up  for  the  winter  in  a  public  dock,  in  which  case  it 
is  just  as  likely,  if  not  more  so,  that  she  would  be  in  the  care  of 
servants  of  the  dock  company.  Cur.  adv,  vuiL 

June  13.     The  following  judgments  were  delivered :  — 

Mellor,  J.  —  In  this  case  the  defendant  is  sought  to  be  made 
responsible  for  an  accident  which  happened  to  the  plaintiff  in 
lawfully  crossing  a  ship  called  the  Jamia,  lying  in  the  Surrey 
Dock,  to  get  from  another  ship  called  the  Motdddie,  lying  along- 
side, to  the  quay. 

It  must  be  taken  for  granted  upon  the  finding  of  the  jury,  that 
the  accident  was  occasioned  by  the  negligence  of  the  shipkeeper 
of  the  Jamia,  which  ship  was  then  and  had  been  for  some  time 
laid  up  in  the  dock  for  the  winter.  The  only  evidence  to  fix  the 
defendant  with  liability  was  the  proof  of  the  register,  in  which 
he  was  described  as  owner.  There  being  no  other  evidence,  I  was 
of  opinion,  that  the  registry  of  ownership,  without  more,  was 
insufficient  for  that  purpose ;  but  I  left  questions  as  to  the  fact  of 
negligence  and  of  contributory  negligence  to  the  jury,  who  found 
their  verdict  for  the  plaintiff,  and  assessed  the  damages  at  £450, 
and  I  thereupon  reserved  leave  for  the  defendant  to  move 
[*  539]  to  enter  &  nonsuit,  *  in  case  the  Court  should  be  of  opinion 
that  there  was  not  sufiBcient  evidence  for  me  to  leave  to 
the  jury  to  entitle  them  to  find  for  the  plaintiff.  A  rule  to  set 
aHide  that  verdict,  and  to  enter  a  nonsuit  pursuant  to  the  leave 
reserved,  was  obtained  by  Mr.  Brett,  and  the  question  now  arises, 
wliettier  the  mere  proof  that  the  defendant  was  the  registered 
owner  of  the  ship  is  primd  facie  sufiBcient  to  fix  him  with  lia- 
bility for  the  negligence  of  the  shipkeeper.  I  retain  the  opinion 
which  I  formed  at  the  trial,  viz.,  that  such  evidence  alone  was 
not  enough  to  submit  to  the  jury  to  support  the  allegation  in  the 
(UuihiTiiiion,  that"  the  defendant  negligently  removed  the  hatches," 
wh(jr<?by  the  accident  complained  of  happened.  In  order  to  make 
iUii  diiUtudant  liable,  it  was  incumbent  on  the  plaintiff,  upon 
whom  the  burden  of  proof  restect,  to  show  aflSrmatively  that  the 
Aiiipk(iOi)er  was  the  defendant's  servant  This  depends  upon  the 
htilituiry  principles  of  law,  applicable  to  the  case  of  master  and 
Ht'tynui,  and  is  not  embarrassed  by  considerations  arising  out  of 
i\tii  ItiU'MMav  relation  which  the  captain  of  a  ship  in  general  bears 
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to  the  owner,  and  upon  which  the  liability  of  the  owner  of  a  ship 
for  repairs  done  to  it,  or  for  necessaries  supplied  to  it,  by  the  cap- 
tain's orders,  may  depend.  Even  in  that  case,  it  would  appear  to 
be  incumbent  upon  the  plaintiff,  who  seeks  to  render  an  owner 
liable,  to  show  aflBrmatively  that  the  master  who  gave  the  orders 
was  the  master  appointed  by  or  sanctioned  by  the  owner,  so  as 
to  make  him  in  the  particular  case  "  his  master. "  Mitcheson  v. 
Oliver,  5  K  &  B.  419,  25  L.  J.  Q.  B.  39.  As  was  said  by  Erle, 
J.,  in  Frost  v.  Oliver,  2  K  &  B.  at  p.  319,  22  L  J.  Q.  B.  at  p. 
360  (see  also  Pearson  v.  Nell,  13  W.  R  967,  before  Crompton 
and  Mellor,  JJ.,  in  the  Bail  Court,  June  15,  1865):  "  The  doc- 
trine that  the  legal  ownership  of  the  ship  is  proof  that  the  master 
has  authority  to  contract  for  such  owner  has  been  repeatedly  nega- 
tived. '  That  it  is  a  material  circumstance  as  a  step  towards  proof 
is  undoubted,  and  coupled  with  evidence  that  the  repairs  were 
done  for  the  benefit  of  the  ship,  or  the  stores  were  supplied  for  its 
use,  may  in  general  be  a  sufiBcient  primd.  fade  case  to  call  for 
evidence  by  way  of  explanation  or  answer ;  but  T  apprehend  that 
the  present  case  differs  materially  from  that.  Here  the  registry 
is  the  only  evidence,  and  I  cannot  perceive  that  the  single  fact  of 
ownership  raises  a  presumption  that  the  man  in  charge 
of  *  the  ship  was  the  servant  of  the  owner  or  appointed  by  [*  540] 
him,  and  unless  there  is  a  presumption  of  fact  arising  out 
of  the  mere  ownership  of  the  ship,  to  that  eflfect,  the  rule  to  enter 
a  nonsuit  ought  to  be  made  absolute. 

The  ship  was  not  in  the  course  of  navigation,  and  there  was 
ahsolutely  nothing  to  show  that  the  owner  ever  came  near  the 
ship,  or  knew  that  it  was  in  the  dock.  Whether  the  ship  was 
in  the  possession  of  the  owner,  or  of  a  mortgagee,  or  of  the  dock 
authorities,  or  of  a  broker,  or  of  any  other  person,  did  not  appear. 
In  the  case  of  Mitcheson  v.  Oliver,  5  E.  &  B.  at  p.  445,  Parke,  B., 
in  delivering  the  judgment  of  the  Court  of  Exchequer  Chamber, 
in  remarking  upon  a  passage  of  Lord  Campbell's  summing  up,  in 
which  he  had  put  it  to  the  jury  "  whether,  upon  the  evidence  on 
both  sides,  they  were  of  opinion  that  the  defendant  had  authorised 
the  goods  and  work  to  be  supplied  and  done  on  his  credit, "  &c. , 
proceeds  as  follows :  "  No  doubt  if  the  jury  disbelieved  the  parts 
of  the  case  that  made  for  the  defendant,  and  drew  the  primd  facie 
inference  from  the  ownership  and  other  facts,  there  was  evidence 
on  which  they  might  find  that  Thompson  was  in  fact  master  for 
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the  defendant "  It  appears  to  be  clear,  I  think,  that  Baron  Parke 
did  not  consider  that  the  mere  fact  of  ownership,  without  *  the 
other  facts, "  would  have  afforded  even  primd  facie  evidence  that 
Thompson  was  the  defendant's  master.  The  action  was  for  ordi- 
nary repairs  done  to  the  ship,  and  for  goods  supplied  to  it,  upon 
the  orders  of  the  registered  master,  and  there  were  other  circum- 
stances tending  to  raise  an  inference  as  to  the  liability  of  the 
defendant;  but  it  never  appears  to  have  been  contended  by  the 
counsel,  or  suggested  by  any  of  the  Judges,  that  the  registry  alone 
would  have  been  sufficient  proof  that  the  captain  was  the  captain 
of  the  owner,  so  as  to  bind  him.  However  this  may  be  in  the 
case  of  repairs  done  to  a  ship,  or  stores  supplied  to  it,  for  the 
apparent  benefit  of  the  owner,  the  same  reasoning  does  not  apply 
to  the  present  case. 

I  think  that  it  would  be  unduly  shifting  the  burden  of  proof  to 
call  for  an  answer  to  the  mere  fact  of  ownership,  and  I  cannot  see 
why  any  presumption  should  be  made  which  would  dispense  with 

the  necessity  of  further  proof.  Possession  may  be  pre- 
[*  541]  sumptive  *  evidence  of  title,  but  the  converse  does  not 

necessarily  hold,  viz.,  that  title  is  presumptive  evidence 
of  possession.  It  is  obvious  that  in  the  case  of  things  which  are 
constantly  the  subject  of  demise,  charter,  mortgage,  or  the  like, 
the  presumption  that  the  actual  possession  is  in  the  owner  cannot 
but  be  weak,  and  is  not  to  be  classed  with  those  strong  presump- 
tions which  shift  the  burden  of  proof  from  a  plaintiff  to  a  defend- 
ant There  exists  an  exception  to  the  general  rule  that  a  party 
who  alleges  a  matter  must  prove  it,  in  cases  in  which  the  subject- 
matter  of  the  allegation  lies  peculiarly  within  the  knowledge  of 
one  of  the  parties.  In  this  case  there  is  no  peculiar  knowledge  on 
the  part  of  the  defendant  within  the  meaning  of  that  maxino.  In 
one  sense,  in  almost  every  case  the  defendant  has  peculiar  knowl- 
edge affecting  his  relation  to  the  act  complained  of,  but  that  is  not 
the  knowledge  referred  to.  Here  the  shipkeeper  could  have  proved 
by  whom  he  was  appointed,  and  so  have  laid  a  good  foundation 
for  the  plaintiff's  case,  if  appointed  by  the  defendant  Why 
should  the  burden  of  proof  shift  in  such  a  state  of  things  in  order 
to  compel  a  defendant  to  disprove  that  which  was  incumbent  upon 
the  plaintiff  to  prove  ?  I  am  not  aware  of  any  case  in  which  such 
evidence  has  been  held  sufficient,  and  I  think  that  all  experience 
at  Nisi  Prius  is  against  it     For  these  reasons  I  am  of  opinion  that 
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this  rule  should  be  made  absolute ;  but  as  a  majority  of  the  Court 
is  of  a  different  opinion,  the  rule  will  of  course  be  discharged. 

Blackburn,  J.  —  In  this  case,  tried  before  my  Brother  Mellor, 
it  appeared  that  the  plaintiff  was  lawfully  passing  over  a  ship  then 
lying  in  dock  under  the  charge  of  a  shipkeeper,  in  order  to  reach 
the  shore  from  his  own  vessel,  which  lay  on  the  other  side.  In  so 
doing  he  fell  through  an  unsecured  hatchway,  and  sustained  con- 
siderable injury.  There  was  evidence,  proper  to  be  left  to  the 
jury,  that  this  accident  was  occasioned  by  the  negligence  of  those 
having  the  charge  of  the  ship,  over  which  it  was  known  that  the 
plaintiff  might  pass,  in  not  keeping  it  reasonably  safe;  and  the 
evidence  was  such  as  to  make  it  a  question  for  the  jury  whether 
the  plaintiff  had  or  had  not  himself  contributed  to  the  accident  by 
the  want  of  reasonable  care  on  his  part ;  but  the  only  evidence  to 
connect  the  defendant  with  those  having  charge  of  the  ship  was 
the  production  of  the  ship's  register,  by  which  it  appeared 
*  that  the  defendant  was  the  registered  owner  of  the  ship  [•  542] 
in  question. 

It  was  objected  that  there  was  no  evidence  to  fix  the  defendant, 
and  my  Brother  Mellor  was  of  that  opinion ;  but  in  order  to  avoid 
the  expense  of  a  new  trial,  he  reserved  leave  to  enter  a  nonsuit, 
and  left  to  the  jury  the  questions,  whether  there  was  negligence 
in  the  shipkeeper  occasioning  the  accident,  and  whether  the  plain- 
tiff could  by  due  care  have  avoided  the  consequences  of  that  negli- 
gence. Both  of  these  questions  the  jury  found  in  favour  of  the 
plaintiff.  No  question  was  left  to  the  jury  as  to  whether  they 
thought  that  in  fact  the  defendant  was  the  employer  of  the  ship- 
keeper,  nor  was  my  Brother  Mellor  asked  to  leave  that  question 
to  the  jury.  A  rule  nisi  was  obtained  to  enter  a  nonsuit,  on  the 
ground  that  there  was  no  evidence  to  fix  the  defendant,  which  was 
argued  before  my  Brothers  Mellor,  Lush,  and  myself. 

I  have  come  to  the  conclusion  that  the  registry  was  evidence, 
which  would  have  justified  the  jury  in  finding  that  in  fact  the 
defendant  employed  the  shipkeeper,  if  that  question  had  been  left 
to  them,  and  consequently  that  the  rule  to  enter  a  nonsuit  should 
be  discharged ;  but,  under  the  circumstances,  I  think  the  defend- 
ant ought  to  be  permitted,  if  he  desires  it,  to  have  a  new  trial, 
costs  to  abide  the  event,  in  order  to  have  the  question  of  fact  more 
distinctly  raised  and  determined. 
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I  do  not  think  that  any  liability  attaches  to  the  defendant 
merely  as  the  owner  of  the  ship.  The  question,  I  think,  is 
whether  he  employed  the  shipkeeper  as  his  servant 

In  all  eases  in  which  the  owners  of  a  ship  are  sought  to  he  made 
liable,  either  in  contract  for  necessaries  supplied  on  the  order  of 
the  captain,  or  in  cases  of  collision  for  the  negligence  of  the  crew, 
or,  as  in  the  present  case,  for  the  negligence  of  the  shipkeeper,  I 
think  that  the  question  really  is,  whether  the  persons  sought  to 
be  charged  were  the  employers  of  the  captain  who  made  the  con- 
tract, or  the  masters  of  the  persons  who  were  guilty  of  the  negli- 
gence; and  that  the  liability  does  not  depend  on  the  title  to  the 
ship.  In  cases  of  contract  a  further  question  sometimes  arises  as 
to  whether  the  shipowner  may  not  have  clothed  the  master  with 
apparent  authority,  so  as  to  be  precluded  from  disputing 
[*  543]  his  *  authority ;  but  in  cases  of  tort  the  question  can  only 
be  whether  he  in  fact  employed  those  actually  guilty  of 
negligenca  But  whilst  agreeing  that  the  ownership  of  the  ship 
does  not  render  the  owners  liable  either  in  contract  or  in  tort  for 
the  acts  of  the  master  and  crew,  or  other  persons  in  chai^  of  the 
vessel,  unless  the  owners  are  the  employers  of  those  persons,  I 
think  that  the  ownership  is  a  very  important  piece  of  evidence, 
tending  to  show  that  the  persons  who  are  proved  to  be  owners  of 
the  ship  are,  in  fact,  employers  of  those  who  have  the  custody  of 
the  ship.  Ships  are  most  commonly  in  the  employment  of  the 
owners ;  and  consequently  proof  of  ownership  is  evidence  tending 
to  prove  that  the  persons  proved  to  be  owners  of  the  ship  are  em- 
ployers of  those  having  the  actual  custody  of  the  ship ;  and  the 
register  being  evidence  to  the  title  of  the  ship  is,  I  think,  evi- 
dence that  the  registered  owners  are  in  possession  and  employ 
those  having  the  actual  custody.  It  is  by  no  means  conclusive. 
The  ship  mny  be  demised  (though  that  is  very  rarely  the  case), 
and  the  persons  navigating  her  may  be  employed  by  the  lessee,  or 
by  a  person  who  has  purchased  her  but  not  yet  paid  the  price, 
and  consequently  not  hnd  the  ship  conveyed  to  him,  as  was  the 
case  in  Frost  v.  Oliver,  2  E  &  B.  301,  22  L.*  J.  Q.  B.  353;  or,  as 
is  the  most  common  case,  they  may  be  employed  by  one  who  is  in 
fact  a  mortgagor  in  possession,  though  the  mortgagee  is  registered 
as  absolute  owner.  And  when  the  ship  is,  like  the  one  now  in 
question,  not  being  navigated  but  laid  up  in  dock,  there  is  the 
additional  possibility  that  the  shipkeeper  may  be  the  servant  of 
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the  dock  company,  or  the  ship's  broker,  or  any  one  else  with 
whom  the  owners  may  have  made  an  arrangement  to  keep  his  ship 
for  him  as  a  bailee  of  the  ship.  But  those  are  all  exceptional 
cases,  and  the  facts  lie  so  entirely  in  the  knowledge  of  the  defend- 
ant, and  may  so  easily  be  proved  by  him,  that  I  think  a  jury 
would  be  fully  warranted  in  acting  on  the  primd  facie  inference 
that  the  persons  having  the  actual  custody  of  the  ship  are  em- 
ployed by  the  owners,  unless  some  evidence  to  the  contrary  is 
given.  The  case,  in  this  respect,  in  principle  somewhat  resembles 
those  in  which  it  has  been  held  that  evidence  of  possession  of 
demised  premises  is  sufficient  proof  that  the  person 
*  in  possession  is  assignee  of  the  lease,  in  the  absence  of  [*  544] 
any  evidence  of  facts  tending  to  show  that  he  is  in  posses- 
sion as  sub-lessee  or  otherwise :  Doe  v.  Williams,  6  B.  &  C.  41  (30 
R  R  244) ;  or  the  cases  that  establish  that,  though  dealing  with 
the  goods  of  a  deceased  person  is  quite  consistent  ^ith  the  person 
who  does  so  being  agent  for  a  lawful  executor,  or  claiming  the 
goods  as  his  own,  yet,  in  the  absence  of  anything  to  explain  it, 
the  fact  is  sufficient  to  charge  the  defendant  as  executor ;  "  for  the 
most  obvious  conclusion  which  strangers  can  form  from  his  con- 
duct is  that  he  hath  a  will  of  the  deceased  wherein  he  is  named 
executor,  but  hath  not  yet  taken  probate  thereof. '  2  Black.  Com. 
507. 

If,  instead  of  considering  the  case  on  principle  merely,  we  look 
to  the  cases  decided  as  to  ships,  I  find  none  in  which  it  has  been 
held  that  the  title  to  a  ship  is  not  some  evidence  that  the  owners 
were  the  employers  of  the  person  who  acts  as  captain ;  and  several 
which,  as  it  seems  to  me,  are  authorities  for  saying  that  it  is  suffi- 
cient primd  fade  evidence  that  they  are  his  employers.  At  one 
time  it  was  a  common  idea  that  even  if  it  was  proved  that  the 
owners  did  not  employ  the  captain,  yet  the  ownership  of  the  ship 
conclusively  made  them  liable  to  those  who  supplied  necessaries 
on  the  order  of  the  captain.  That,  it  is  now  established,  was  a 
mistake;  the  persons  liable  are  those  who  really  were  the  cap- 
tain's principals  when  he  made  the  contract,  or  who  have  pre- 
cluded themselves  from  denying  that  they  were  so ;  but  in  all  the 
cases  on  the  subject  there  was  evidence  that  the  persons  who  were 
on  the  register  as  owners  were  not  in  fact  the  employers  of  the 
captain.  In  Abbott  on  Shipping,  5th  ed.  p.  18,  and  10th  ed.  by 
Shee,  p.  23,  Lord  Tenterden  states  his  view  of  the  law  thus: 
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"  The  title  to  a  ship  may  furnish  evidence  that  repairs  are  made, 
or  stores  furnished  under  the  authority  and  upon  the  credit  of  the 
legal  owner,  as  in  fact  they  generally  are ;  but  it  does  no  more, 
and  therefore  if  it  appears  that  they  were  made  or  furnished  under 
the  authority  and  upon  the  credit  of  another,  the  legal  owner  will 
not  be  answerable."  In  Jennings  v.  Griffiths,  By.  &  Mood.  42, 
Lord  Temtebdek  left  the  case  to  the  jury,  using  expressions 
which,  though  not  quite  bearing  out  the  statement  in  the  mar- 
ginal note,  seem  to  me,  when  taken  in  conjunction  with  the 
above  passage,  to  show  that  in  Lord  Tenterden's  opinion 
[*  545]  •  the  titl^  to  the  ship  was  evidence  that  the  owners  em- 
ployed the  captain,  and  so  gave  him  authority  to  order 
necessaries  for  them,  though  this  evidence  might  be  rebutted. 
This  must  be  because  he  is  in  the  control  of  their  ship,  and  they 
can  explain  how  that  is  if  he  is  not  their  captain.  The  same  prin- 
ciple applies  where  the  person  in  control  is  not  the  captain,  but 
one  acting  as  ship's  husband.  That  was  the  case  in  Fletcher  y. 
Eeid,  Ry.  &  Mood.  202  7k,  and  Cox  v.  Seid,  Ey.  &  Mood.  199. 
In  Fletcher  v.  Eeid,  the  plaintiffs  rested  their  case  on  an  admission 
that  necessary  repairs  to  the  extent  of  £540  were  done  by  the 
plaintiffs  to  the  ship  Asia,  and  the  bill  rendered  to  one  Bulmer, 
and  that  the  defendants,  during  the  time  when  the  repairs  were 
done,  were  registered  owners,  Lord  Giffobd,  after  objection,  de- 
cided that  this  was  sufficient  to  call  on  the  defendants  for  an 
answer.  The  defendants  failed  in  proving,  what  it  subsequently 
appeared  was  the  fact,  that  they  were  only  mortgagees,  Bulmer 
being  in  fact  not  their  agent  but  a  mortgagor,  and  the  plaintiff 
obtained  a  verdict  In  Cox  v.  Beid,  a  similar  action  against  the 
same  defendants,  they  were  provided  with  evidence  that  the  trans- 
fer to  them  was  only  intended  to  be  as  to  mortgagees,  though  the 
then  registry  Acts  made  it  operate  in  law  as  an  absolute  transfer. 
Best,  Ch.  J.,  told  the  jury  that  the  owner  of  a  ship  is prinUt  facie 
liable  for  repairs,  but  it  was  for  them  to  say  whether  the  presump- 
tion was  not  met  by  the  facts  of  the  case,  and  the  defendants 
obtained  a  verdict  These  were  but  Nisi  Prius  decisions,  but  no 
attempt  was  made  to  disturb  either  verdict 

The  whole  law  on  this  subject  was  discussed  in  the  two  cases  of 
Fn\<it  V.  Olurr,  and  Mttchrson  v.  Oliver,  5  K  &  R  419,  25  L.  J. 
Q.  R  39,  and  as  these  are  the  latest  cases  on  the  subject,  and  the 
latter  was  the  decision  of  a  Court  of  error,  it  is  important  to  see 
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what  really  was  decided  in  them.  In  Frost  v.  Oliver,  the  ques- 
tion arose  on  a  rule,  to  set  aside  the  verdict  obtained  by  the  plain- 
tiff, for  misdirection  in  leaving  the  case  to  the  jury  at  all,  on  the 
ground  that  there  was  no  evidence  on  which  the  verdict  could  be 
supported,  the  Court  having  refused  a  rule  as  against  the  weight 
of  evidenca  The  evidence,  as  the  Court  then  took  it  to 
be,  is  reported  by  Lord  Campbell  in  tlie  beginning  *  of  [*  546] 
his  judgment  The  evidence  on  the  trial  of  MitcJieson  v. 
Oliver  came  before  the  Court  of  Exchequer  Chamber  on  a  bill  of 
exceptions,  and  is  set  out  in  the  beginning  of  the  report  of  Mitche- 
son  V.  Oliver,  and  was  not  quite  so  favourable  to  the  plaintiff  as 
that  stated  in  Frost  v.  Oliver,  though  in  substance  not  different 
Lord  Campbell  based  his  judgment  mainly  on  the  ground  that 
the  facts  were  such  that  Oliver  was  precluded  from  denying  that 
Thompson  was  his  captain,  even  if  the  jury  believed  that  in  fact 
Thompson  was  not  his  captain.  The  decision  of  the  Court  of 
Error  was  that  in  this  he  was  wrong.  Wightman,  J. ,  after  stat- 
ing (2  E  &  B.  at  pp.  314-315,  22  L.  J.  Q.  B.  at  p.  358),  that  "  The 
legal  title  to  a  ship  will  furnish  primd  facie  evidence  that  repairs 
are  made  under  the  authority  and  for  the  benefit  of  the  legal 
owner,  but  if  it  appear  that  they  were  made  under  the  authority 
and  for  the  benefit  of  another,  the  legal  owner  will  not  be  answer- 
able, "  proceeds  to  state,  as  the  basis  of  his  judgment,  that  there 
was  in  this  case  evidence  of  a  holding  out  by  the  defendant  of 
himself  as  the  beneficial  owner,  and  facts  by  which  he  might  be 
understood  **  to  have  held  Thompson  out  to  the  world  as  his  cap- 
tain.* The  Court  of  Error  decided  that  in  Mitcheson  v.  Oliver 
there  was  no  evidence  of  any  such  holding  forth  as  his  captain, 
but  they  did  not  impugn  the  earlier  part  of  Wightman,  J.  's 
judgment  Crompton,  J.,  did  not  base  his  judgment  on  this 
erroneous  ground.  He  states  the  question  to  be,  whether  there 
was  "  evidence  of  any  authority  on  the  part  of  the  master  to  pledge 
the  credit  of  the  defendant  by  giving  the  general  orders  for  the 
supply  of  the  rigging  in  question  **  (2  E.  &  B.  at  p.  322,  22  L.  J. 
Q.  B.  at  p.  361).  He  says :  **  It  does  not  follow  from  the  owner- 
ship or  interest  in  the  ship  not  determining  the  question  of  lia- 
bility, that  it  is  not  a  material  circumstance  in  ascertaining  the 
question  of  credit  and  contract "  (2  K  &  B.  at  p.  324,  22  L.  J.  Q. 
B.  at  p.  362) ;  and  he  proceeds  in  a  very  able  and  instructive  judg- 
ment to  show  that  the  plaintiff  did  make  a  primd,  facie  case, 
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though  liable  to  be  rebutted ;  and  then  asks :  "  How  is  the  primd 
facte  case  to  be  rebutted?  Surely  by  proof  of  all  the  circum- 
stances by  which  the  contract  is  proved  to  have  been  made 
[*  547]  with,  and  the  credit  given  *  to,  another,  and  not  to  the 
legal  owner;  and  all  the  facts  on  the  one  side  and  the 
other,  as  to  such  contract  and  credit,  must  be  for  the  jury  "  (2  E 
&  B.  at  p.  325,  22  L  J.  Q.  B.  at  p.  362).  He  pretty  plainly  in- 
timates that,  in  his  opinion,  the  verdict  for  the  plaintiff  was 
against  the  weight  of  evidence,  but  that  there  was  evidence  for 
the  jury  that  in  fact  Thompson  was  acting  by  the  defendant's 
authority.  This  judgment  was  certainly  not  overruled  in  the 
Court  of  Error,  and  is  in  my  opinion  correct  in  point  of  law. 
Erle,  J.,  who  differed  from  the  majority  of  the  Court,  does  not 
question  that  there  was  primd  facie  evidence  of  authority,  but 
states,  as  the  basis  of  his  judgment  (2  E  &  B.  at  p.  318,  22  L  J. 
Q.  B.  at  pp.  359-360) :  "  I  take  it  to  be  a  general  principle  that  if 
direct  evidence  of  the  matter  to  be  proved  (here  of  the  making  of 
the  contract,  and  of  the  giving  of  authority  for  that  purpose)  is 
adduced  and  believed,  the  circumstantial  evidence,  from  which 
the  matter  to  be  proved  might  be  inferred  in  the  absence  of  direct 
evidence,  then  becomes  immaterial  and  irrelevant"  This  the 
Court  of  Error  decided  to  be  correct ;  and  I  think  the  only  differ- 
ence between  Erle,  J.,  and  Crompton,  J.,  was,  that  the  latter 
thought  the  rule  could  not  be  made  absolute  in  its  then  shape, 
because  the  question  whether  the  rebutting  evidence  was  believed 
could  not  be  withdrawn  from  the  jury,  though  if  the  rule  had  been 
granted  on  the  ground  that  the  verdict  was  against  the  weight  of 
evidence,  he  should  have  thought  that  there  ought  to  be  a  new 
trial,  because  the  jury  did  not  believe  it 

In  Mitcheson  v.  Oliver,  the  Court  of  Error  had  to  decide  on  the 
exceptions  taken  to  the  summing  up  of  Lord  Campbell  as  appear- 
ing on  the  bill  of  exceptions.  One  of  those  was,  that  there  was 
no  evidence  to  go  to  the  jury.  As  to  this,  Parke,  B.,  in  deliver- 
ing the  judgment  of  the  Court,  says  (5  E  &  B.  at  p.  445) :  *  Lord 
Campbell  desires  the  jury  to  consider,  '  whether  upon  the  evi- 
dence upon  both  sides  they  were  of  opinion  that  the  defendant 
had  authorised  the  goods  and  work  to  be  supplied  and  done  on 
his  credit,  and  the  goods  and  work  had  been  supplied  and  done 
on  his  credit '  Taking  that  as  a  detached  part  of  the  summing 
up,   unaffected  by  what  went   before,   that  is  unexceptionable; 
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for,  no  doubt,  if  the  jury  disbelieved  the  *  facts  of  the  [*548] 
case  that  made  for  the  defendant,  and  drew  the  primd 
facte  inference  from  the  ownership  and  other  facts,  there  was  evi- 
dence on  which  they  might  find  that  Thompson  was  in  fact  master 
for  the  defendant;  and  that  being  so,  we  cannot  agree  with  the 
exceptions  that  there  was  no  evidence  to  go  to  the  jury." 

I  do  not  think  that  I  am  entitled  to  rely  upon  this  as  a  decision 
of  the  Court  of  Error,  that  the  ownership  alone  would  be  evidence 
from  which,  whilst  unexplained,  the  jury  might  draw  a  primd 
facie  inference  that  the  persons  actually  in  the  possession  of  the 
ship  were  employed  by  the  owners ;  for  tlie  Court  of  Error  may 
have  proceeded  on  the  other  facts  set  out  in  the  bill  of  exceptions; 
though  on  examining  the  statements  of  the  evidence  in  the  bill  of 
exceptions,  I  find  very  little  more  than  that  Oliver  was  owner, 
and  was  as  such  in  possession  both  before  the  orders  were  given 
and  after  the  work  was  completed ;  but  I  think  I  am  entitled  to 
rely  upon  the  authority  of  Crompton,  J. ,  and  the  cases  he  refers 
to,  as  not  impeached  or  shaken  by  the  decision  in  the  Court  of 
Error.  I  therefore  think  that  the  register  was  evidence  from 
which,  when  unexplained,  the  jury  might  properly  draw  the  in- 
ference that  the  owner  employed  the  persons  actually  in  charge  of 
the  ship;  but  that  it  was  only  evidence  quite  capable  of  being 
explained  or  rebutted ;  and  therefore  the  defendant  may,  if  he  so 
elects  within  a  fortnight,  have  a  new  trial,  costs  to  abide  the 
event,  otherwise  I  think  the  rule  should  be  discharged. 

My  Brother  Lush  desires  me  to  say  that  he  agrees  in  this  judg- 
ment The  rule,  therefore,  in  conformity  with  the  opinion  of  the 
majority,  will  be  dischai^ed,  unless  the  defendant  elects  within 
a  fortnight  to  take  a  new  trial,  costs  to  abide  the  event,  in  which 
case  the  rule  will  be  moulded  accordingly. 

(The  defendant  having  elected  to  take  a  new  trial. ) 

Bule  accordingly. 

ENGLISH  NOTES. 

The  decision  in  Jlibbs  v.  Boss  is  cited  by  Lord  Blackburn  in  the 
case  of  River  Wear  Oommissumers  v.  Adamson^  1  R.  C.  308,  as  an 
authority  bearing  upon  the  construction  of  an  Act  of  Parliament  fixing 
liability  upon  the  owners  of  a  ship. 

The  effect  of  the  evidence  afforded  by  the  register  as  to  the  nation- 
ality of  the  ship  was  much  discussed  in  the  case  of  Reg,  v.  BJomsen,  in 
the  Court  of  Crown  Cases  Eeserved  (1865),  34  L.  J.  M.  C.  180, 11  Jur. 
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N.  S.  589,  12  L.  T.  473,  13  W.  R.  664.  The  prisoner  who  had  been 
indicted  for  wilful  murder  on  the  high  seas,  was  tried  before  Channel, 
B.,  under  a  commission  of  Assize  at  Southampton.  The  prisoner  was 
one  of  the  crew  of  the  barque  Gustav  Adolph^  and  the  murder  was  com- 
mitted on  board  that  vessel  on  a  voyage  from  London  to  Pemambuco. 
The  only  evidence  of  the  Ghistav  Adolph  being  a  British  ship  con- 
sisted of  the  fact  that  she  was  registered  as  a  British  ship.  Tt  appeared 
that  she  sailed  under  the  British  flag;  but,  unless  she  were  a  British 
ship,  she  had  no  right  to  do  so.  On  the  other  hand,  it  was  proved  that 
she  was  built  at  Kiel;  that  all  the  officers  and  crew  were  foreigners; 
and  that  the  registered  sole  owner,  though  described  in  the  register  as 
<'  Of  London,  merchant,"  was  in  fact  an  alien  bom  ;  and  there  was  no 
evidence  that  he  had  been  naturalised.  The  prisoner  was  convicted 
and  sentenced,  subject  to  the  questions  reserved.  (1)  Whether  the 
certified  copy  of  the  register  should  have  been  received  ssprimd  facie 
evidence  that  the  ship  was  a  British  ship.  (2)  Whether  that  evidence 
was  rebutted  by  the  facts  proved.  (3)  Whether  upon  the  evidence 
there  was  sufficient  proof  that  the  Ghistav  Adolph  was  a  British  ship. 
The  Court  held  that  the  registration  as  a  British  ship  was  prima  facie 
evidence  that  she  was  a  British  ship  ;  but  that  this  evidence  was 
rebutted  by  the  facts.  And  as  the  prisoner  was  admittedly  a  foreigner, 
the  Court  had  no  jurisdiction  to  try  him. 

In  The  Franconia  (1878),  3  P.  D.  164,  the  question  is  discussed  as 
to  the  effect  of  the  certificate  of  registry  in  regard  to  the  tonnage  of  the 
ship.  The  certificate  was,  in  fact,  German  ;  but  the  point  was  mooted 
what  would  have  been  the  effect  of  a  British  certificate.  Jamss,  L.  J., 
and  Brett,  L.  J.,  expressed  the  opinion  that  it  would  be  merely  primi 
facie  evidence,  capable  of  being  rebutted. 

AMERICAN  NOTES. 

In  aid  of  American  Bhip-boilding,  the  policy  of  the  l^^slation  of  Congress, 
as  now  contained  in  Title  48  of  the  Revised  Statutes  of  the  United  States,  has 
loDjjT  been  to  limit  the  privilege  of  registering  vessels  to  i^sident  citizens. 
Neither  registry  nor  enrolment  is  necessary  to  title  under  those  statutes;  bat 
the  certificate  of  a  vessel's  registry,  and  its  canying  the  American  flag  are 
prima  facie  evidence  of  proper  r^stry  thereunder,  and  of  the  nationality  of 
the  vessel  an^  its  owners.  The  Mohawk,  3  Wallace  (U.  &),  566,  571;  St. 
Ciair  V,  UniUii  States,  154  United  States,  134,  151;  The  Conqueror,  166  id. 
110,  117;  Gray  v.  Xational  Steamship  Co,^  115  id.  116,  and  7  Federal  Rep. 
27:^,  2v^7  :  The  Schooner  Henrv,  1  Haskell  (U.  S),  100;  Fox  v.  The  Lodemia, 
Crabbe  (U.  S),  271;  6  Attoniey-General's  Opinions  (U.  S.),  649;  Supplement 
to  Gould  and  Tucker's  Notes  on  the  United  States  Revised  Statutes,  p.  505. 
During  a  charter  to  a  foreigner,  tlie  vessel  is  to  a  certain  extent  a  ship  of  his 
nationality.     The  Aduia,  176  United  Sutes,  361, 379.    The  vessel's  private 
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ownership  is  a  question  of  fact,  and  liability  for  supplied  furnished  to  it  de- 
pends not  on  the  registry  and  enrolment,  but  on  the  right  and  authority  of  the 
person  who  deals  with  the  seller  to  act  as  agent  for  the  owners,  and  to  bind 
them  by  his'oontracts.  United  States  y.  Bruncy  2  Wallace,  Jr. ,  264 ;  Howard 
y.  Odell,  1  Allen  (Mass.),  85;  Blanchard  y.  Fearing,  4  id.  118;  Paine  y.  Silva, 
168  Massachusetts,  432 ;  171  id.  276;  Harris  y.  Somerset  Sf  Kennebeck  R.  Co.^ 
47  Maine,  298;  Lincoln  y.  Wright,  23  Pennsylyania  State,  76.  When  the  mas- 
ter becomes  owner  pro  hoc  viccj  the  owners  are  not  liable  for  supplies  or  neces- 
saries furnished  to  him,  or  for  the  seamen's  wages.  Baker  v.  Huckins,  5  Gray 
(Mass.),  506 ;  Tucker  y.  Stimson,  12  id.  487 ;  Rich  y.  Jordan,  164  Massachusetts, 
127 ;  Somes  y.  White,  66  Maine,  642 ;  Holden  y.  French,  68  id.  241.  See  The 
Alerts  61  Federal  Rep.  113.  A  lien  will,  however,  be  maintained  in  the  ad- 
miralty when  the  circumstances  show  that  supplies  were  furnished  or  work 
done  upon  the  security  of  the  vessel  in  a  foreign  port,  though  ordered  by  a 
special  owner  not  known  to  be  the  one  made  solely  liable  as  between  him  and 
the  general  owner.  The  Stroma,  63  Federal  Rep.  281.  See  The  Kate,  164 
United  States,  468. 

As  to  negligence,  it  is  settled  that  a  carrier  by  sea  is  so  far  the  representa- 
tive of  the  owner  that  he  may  sue  in  his  own  name,  either  at  common  law  or  in 
admiralty,  for  a  trespass  upon  or  injury  to  the  property  carried.  The  Beacons- 
field,  158  United  States,  303,  307.  The  owners'  personal  liability  for  the 
master's  defaults  depends  upon  the  question  whether  the  relation  of  master  and 
servant,  or  of  principal  and  agent,  exists  between  them ;  no  such  relation  exists 
when  the  master  is  owner  pro  hac  vice,  as  by  having  control  of  the  vessel, 
and  sailing  it  on  shares.  Bonzey  v.  Hodgkins,  55  Maine,  08 ;  Somes  y.  White, 
65  id.  542;  The  E.  M.  McChesney,  8  Benedict  (U.  S.),  150,  160;  Maihews^. 
Case,  61  Wisconsin,  491,  493.  See  White  v.  United  States,  154  United  States, 
661 ;  The  Nicaragua,  72  Federal  Rdp.  207.  £yen  when  a  vessel  is  by  charter 
let  for  hire,  the  responsibility  for  its  navigation  may  remain  with  the  owners, 
who,  as  the  master  and  crew  continue  to  be  their  servants  for  navigating  it, 
can  be  held  liable  to  compensate  the  charterers  for  such  negligent  navigation 
as  results  in  loss  of  the  cargo.  Reed  v.  United  States,  11  Wallace  (U.  S.),  591, 
600 ;  Leary  v.  United  States,  14  id.  607 ;  The  CraigaUion,  20  Federal  Rep.  747. 

The  United  States  Revised  Statutes,  ss.  4282-4289,  which  limit  the  owner's 
liability  to  his  interest  in  case  of  losses  caused  by  negligence,  make  general 
averages  of  losses,  and  declare  the  charterer  an  owner  when  he  mans,  victuals, 
or  navigates  the  vessel,  apply  to  both  domestic  and  foreign  vessels.  In  effect 
they  leave  such  owner's  liability  unlimited  for  a  loss  caused  by  his  own  neg^ 
ligence,  but  make  him  liable  for  the  negligence  of  the  master  and  crew  only^ 
to  the  value  of  the  vessel  and  its  freight.  See  The  North  Star,  106  United 
States,  17;  Liverpool  Sf  Great  Western  S.  Co.  v.  Phanix  Ins.  Co.,  129  id.  397; 
In  re  Cooper,  143  id.  472;  Constable  v.  National  Steamship  Co.,  154  id.  51,- 
Ralli  V.  Troop,  157  id.  386 ;  The  Alpena,  8 Federal  Rep.  280;  3  Kent's  Commen- 
taries (14th  ed.),  217,  notes.  The  later  Act  of  Congress  of  Feb.  13,  1893, 
c.  105  (27  United  States  Statutes  at  Large,  445),  known  as  the  "  Harter  Act," 
prohibits,  by  sects.  1,  2,  stipulations,  by  the  manager,  agent,  master,  or  owner 
of  a  vessel  transporting  merchandise  or  property,  against  liability  for  negli- 
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gence ;  and  by  sect.  3,  exempts  Ihe  owner,  agent,  or  charterer  from  liability 
for  losses  to  cargo  when  due  diligence  has  been  used  to  make  the  vessel  sea- 
worthy, and  properly  manned,  equipped,  and  supplied.  See  Ccdderon  y.  Xtlas 
Steamship  Co.,  170  United  States,  272  ;  The  Irrawaddy,  171  id.  187 ;  Knott  v. 
Botany  MUls,  179  id.  69;  The  Viola,  59  Federal  liep.  632;  The  Colima,  82  id. 
665;  The  Jane  Grey,  99  id.  582;  The  Manitoba,  104  id.  145.  The  Act  applies 
to  foreign  vessels  visiting  our  ports.  The  Silvia,  171  United  States,  462.  And 
sect.  3  applies  both  to  vessels  navigating  the  Great  Lakes:  The  E,  A.  Shores, 
73  Federal  Rep.  342 ;  and  to  those  navigating  between  inland  ports  on  the  same 
bay.  ^n  re  Piper  Aden  Goodall  Co.,  86  Federal  Rep.  670.  The  Act  does  not 
apply  to  passengers'  baggage  not  shipped  as  freight.  The  Kensington,  88  Federal 
Rep.  331,  and  94  id.  885;  The  Rosedale,  88  id.  324,  and  92  id.  1021.  Prior  to 
this  statute,  in  this  country,  though  not  in  England,  common  carriers,  by 
land  or  sea,  could  not  by  contract  exempt  themselves  from  the  consequences 
of  their  negligence  or  that  of  their  servants.  Compania  La  Flecha  v.  Brauer, 
168  United  States,  104,  117. 

No.  3.— HOLDEENESS  v.  SHACKELS. 
(1828.) 

RULE. 

The  co-owners  of  a  ship  employed  by  their  common  con- 
sent (expressed  or  implied)  in  an  adventure,  are  partners  in 
respect  of  that  adventure  and  jointly  and  severally  liable 
for  the  expenses  of  the  adventure  ;  and  no  one  is  entitled 
to  draw  his  share  of  the  proceeds  without  satisfying  what 
is  due  from  him  in  respect  of  the  expenses. 

Holdemess  v.  Shackels. 

8  Barn.  &  Cress.  612-622  (32  R.  R.  496). 

Ship.  —  Co-owners.  —  Partners  in  Common  Adventure, 
[612]  A.,  B.,  and  C,  together  with  others,  were  paiirowners  of  a  ship  engaged 
in  the  whale  fishery.  The  usual  mode  of  managing  the  cargo  was,  that 
on  the  arrival  of  the  vessel  at  her  homeward  port,  the  whalebone  was  taken 
into  the  possession  of  B.,  and  sold  by  him,  and  the  proceeds  were  applied 
towards  the  discharge  of  the  expenses  of  the  ship.  The  blubber  was  deposited 
in  ft  warehouse  rented  of  C.  by  the  owners  of  the  ship,  and  the  oil  produced 
from  it  was  then  put  into  casks,  each  owner^s  share  being  weighed  out^  and 
placed  separately  in  the  warehouse,  in  casks  marked  with  his  initials.  After 
tho  division,  the  practice  was  for  the  warehouseman  to  deliver  to  the  order  of 
i*M'\x  part-owner  his  share  of  the  oil,  unless  notice  was  given  by  the  ship's  hus- 
band that  the  part-owner's  share  of  the  disbursements  had  not  been  paid.  In 
that  case,  the  warehouseman  used  to  detain  the  oil  till  the  ship's  husband's 
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demand  had  been  satisfied.  The  ship  having  arrived  from  her  voyage  in  1825) 
the  above  course  was  followed.  The  share  weighed  out  and  set  apart  for  A. 
was  twenty-nine  tons,  which  was  stowed  in  the  warehouse  in  casks,  which  had 
A.'s  initials  put  on  them.  In  January,  1826,  A.  became  bankrupt.  Twenty 
tons  of  the  oil  had  been  delivered  to  A.  before  his  bankruptcy;  the  remaining 
nine  tons  remained  in  the  warehouse  at  the  time  of  his  bankruptcy.  In 
January,  1826,  the  warehouseman  had  orders  from  C,  the  ship's  husband,  not 
to  deliver  to  A.  the  remaining  oil,  as  his  share  of  the  disbursements  of  the  ship 
had  not  been  paid  :  —  Held,  in  an  action  of  trover  brought  by  the  assignees  of 
A.  against  C,  for  the  residue  of  A.'s  oil,  that  the  other  part-owners  had  origi- 
nally a  lien  on  it  for  his  share  of  the  disbursements  of  the  ship,  and  that  this 
right  was  not  devested  by  the  separation  of  A.'s  share  from  the  residue,  and 
placing  it  in  casks  marked  with  his  name. 

Trover  for  twenty  tons  of  whale-oil,  of  the  value  of  £1000.  The 
first  count  of  the  declaration  alleged  the  property  to  belong  to  the 
bankrupt  before  his  bankruptcy ;  second  count  stated  the  property 
to  be  in  the  plaintiffs,  as  his  assignees.  Plea,  general  issue.  At 
the  trial  before  Bayley,  J.,  at  the  last  Spring  Assizes  for  the  county 
of  York,  a  verdict  was  found  for  the  plaintiffs,  damages  £220  10s., 
subject  to  the  opinion  of  this  Court  on  the  following  case : 

The  plaintiffs  were  the  assignees  of  Foxton,  under  a  commission 
dated  the  2nd  of  May,  1826,  and  their  title  to  sue  in  that  character 
was  fully  proved.  The  bankrupt  Foxton,  jointly  with  one  Locking 
and  the  defendant,  and  some  other  persons,  was  part-owner  of  the 
ship  JanCy  a  vessel  belonging  to  Hull,  engaged  in  the  whale  fishery. 
Locking  was  the  ship's  husband.  The  usual  mode  of  managing 
the  cargo  was  as  follows :  On  the  arrival  of  the  vessel  at 
Hull  from  the  fishery,  the  whalebone  *  was  taken  into  the  [*  613] 
possession  of  Locking,  and  sold  by  him  for  the  part-dis- 
charge of  the  expenses  of  the  ship.  The  blubber  was  landed  and 
deposited  in  a  yard  belonging  to  the  defendant,  in  which  were 
several  warehouses,  each  of  which  was  appropriated  to  a  particular 
ship.  One  of  these  was  rented  from  the  defendant  by  the  owners 
of  the  ship  Jane,  and  appropriated  exclusively  to  that  ship.  The 
blubber  was  boiled  in  a  boiling-house  in  the  yard  by  one  Gilchrist, 
employed  at  the  defendant's  yard  as  foreman,  and  paid  by  the 
owners  of  the  several  ships ;  and  for  this  a  certain  price  per  ton 
was  charged  by  the  defendant.  The  blubber  being  then  reduced 
into  the  shape  of  oil,  was  put  into  casks :  each  part-owner's  share 
was  then  weighed  out,  and  placed  separately  in  the  warehouse 
rented  by  the  owners  of  the  ship ;  and  the  particular  casks  con- 
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taining  his  oil  were  marked  with  his  initials  in  chalk.  Gilchrist 
kept  the  key  of  the  warehouse,  and  lived  in  the  yard.  After  each 
division,  the  practice  was  for  him  to  deliver  to  the  separate  orders 
of  each  owner  the  oil  belonging  to  them,  unless  previously  to  the 
delivery  he  received  a  notification  from  the  ship's  husband,  that 
the  part-owner's  share  of  the  disbursements  had  not  been  paid  to 
him.  In  that  case,  he  used  to  detain  the  oil  till  the  ship's  hus- 
band's demand  had  been  satisfied.  It  was  optional  for  the  owner 
to  have  his  oil  in  his  own  or  the  ship's  casks.  In  the  latter  case,  he 
was  to  send  away  the  oil  in  the  ship's  casks,  he  returning  the  casks 
or  paying  for  them  when  wanted.  In  June,  1825,  the  ship  Jane 
arrived  with  a  cargo,  and  the  above  being  the  usual  course,  was 

followed  on  that  occasion.  The  share  weighed  and  set  apart 
[*614]  for  the    bankrupt   Foxton,  before   his  bankruptcy,  *wa8 

twenty-nine  tons  and  thirty-six  gallons.  Part  of  this 
was  stowed  in  the  ship's  casks.  All  the  casks  were  set  apart  in 
the  ship's  warehouse,  and  had  the  bankrupt's  initials  upon  them 
in  chalk.  Foxton,  before  his  bankruptcy,  gave  various  delivery- 
orders  to  Gilchrist,  under  which  twenty  tons  of  this  oil  had  been 
delivered.  The  remainder,  being  nine  tons  thirty-six  gallons,  being 
all  in  the  ship's  casks,  remained  in  the  ship's  warehouse  at  the  time 
of  the  bankruptcy.  In  January,  1826,  Gilchrist  had  orders  from 
Locking,  as  the  ship's  husband,  not  to  deliver  to  Foxton  the  re- 
maining oil,  as  his  share  of  the  disbursements  of  the  ship  was  not 
paid.  Locking,  the  ship's  husband,  became  bankrupt  in  April, 
1826.  Foxton  stopped  payment  in  January,  1826.  There  were  two 
accounts  between  Locking  and  Foxton,  one  being  the  ship's  account, 
and  the  other  a  general  account-current.  In  the  ship's  ac- 
count it  appeared,  that  after  charging  every  disbursement  on 
account  of  the  vessel,  as  if  they  had  actually  been  paid  by  him 
(except  the  rent  of  the  warehouse  and  the  charges  of  boiling,  which 
remained  due  to  the  defendant),  and  after  giving  credit  for  the  sale 
of  the  whalebone,  and  a  small  portion  of  oil,  there  remained  due 
from  the  bankrupt  Foxton,  at  the  time  of  his  bankruptcy,  in  re- 
spect of  his  share  of  the  ship,  the  sum  of  £564  125.  This  sum 
was  due  to  the  defendant  and  the  other  owners.  The  other  owners 
have  paid  up  Foxton's  share  by  making  deductions  from  balances 
which  Locking  owed  them.  Locking  had  not  paid  every  disburse- 
ment before  he  failed ;  he  has  paid  them  since  by  money  received 
from  the  other  owners.     Upon  the  general  account-current,  there 
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was  a  balance  against  Locking  of  £261  Is.  4^1.  Bat 
*  Foxton  had  credit  therein  for  two  of  his  own  accep-  [*  615] 
tances  for  £300  and  £450,  which  were  afterwards  dishon- 
oured. On  the  8th  of  January  last,  the  plaintiffs,  as  assignees  of 
Foxton,  formally  demanded  possession  of  the  nine  tons  thirtynsix 
gallons  of  oil  from  the  defendant,  offering  to  pay  to  him  a  sum 
which  exceeded  what  he  demanded  in  respect  of  rent  and  charges 
for  boiling  the  blubber.  This  sum  he  had  himself,  by  an  account 
in  his  own  handwriting,  fixed  at  £59  68.  In  answer  to  this  demand, 
the  defendant  stated  that  he  wished  the  matter  to  stand  over  for  a 
few  days.  Accordingly,  on  the  31st  of  January,  the  plaintiff  Hol- 
demess  called  again  upon  the  defendant,  and  tendered  to  him  the 
sum  due  in  respect  of  his  demand  for  rent  and  boiling,  but  the  de- 
fendant then  absolutely  refused  to  receive  the  moneys  or  give  up 
the  oil.  He,  however,  stated,  that  the  oil  was  in  his  possession 
and  under  his  control,  and  that  he  could  give  it  up  if  he  thought 
proper ;  but  he  added,  that  the  owners  of  the  Jane  had  instructed 
him  not  to  do  so.     The  value  of  the  oil  so  detained  was  £220  10«. 

E.  H.  Alderson,  for  the  plaintiffs.  —  The  defendants,  who  were 
part-owners  of  the  ship,  had  clearly  no  lien  on  the  oil,  even  if  it 
had  not  been  separated  from  the  residue.  Secondly,  if  they  had 
any  lien  in  point  of  law,  still,  in  fact,  there  was  nothing  due  from 
Foxton  at  the  time  of  his  bankruptcy  to  the  other  part-owners. 
Thirdly,  assuming  that  there  was  such  a  debt,  and  that  the  part- 
owners  had  a  lien,  still  the  separation  of  this  oil  from  the  residue, 
and  the  putting  of  Foxton's  name  on  the  casks  in  which  it 
was  contained,  was  an  appropriation,  *and  vested  the  prop-  [*  616] 
erty  in  him.  As  to  the  first  point,  Smith  v.  De  Silva, 
Cowp.  469,  is  an  authority  to  show  that  the  plaintiffs  are  entitled 
to  recover.  There  the  outfit  had  been  conducted  by  De  Silva,  who 
was  appointed  to  manage  the  concern  as  ship's  husband  in  pursu- 
ance of  an  agreement  made  by  three  others  at  the  time  of  their 
becoming  owners  of  the  ship ;  and  De  Silva  settled  the  accounts 
with  them,  and  took  from  one  of  them,  who  afterwards  became 
bankrupt,  promissory  notes,  payable  at  a  future  day,  for  a  part  of 
his  share  of  the  expense :  it  was  held,  that  the  assignees  of  the 
bankrupt  were  entitled  to  receive  the  full  share  of  the  profits,  and 
that  the  ship's  husband  (who  had  after  his  appointment  acquired 
an  interest  in  the  ship  by  purchasing  a  part  of  the  share  of  one  of 
the  other  part-owners)  was  only  entitled  to  a  dividend  under  the 
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commission  for  the  amount  of  the  notes.  In  that  case  no  distinc- 
tion was  made  between  the  bankrupt's  share  in  the  ship  and  his 
share  in  the  profits  of  the  adventure.  In  Doddington  v.  ffcUlett,  I 
Ves.  497,  several  persons  had  entered  into  a  contract  with  one 
Hall,  empowering  him  to  build  and  fit  out  a  ship  at  their  joint  ex- 
pense, for  the  service  of  the  East  India  Company,  and  he  having 
died  insolvent  without  paying  his  portion  of  the  expense,  the 
others,  who  remained  answerable  to  the  tradesmen  for  the  whole, 
filed  a  bill  against  his  administrator,  praying  that  they  might  have 
a  specific  lien  upon  what  should  be  due  to  him  for  his  share  to  this 
extent  Lord  Hardwicke  held,  that  the  other  partrowners  had  a 
specific  lien  on  his  share  for  what  they  had  paid  or  were  liable  to 

pay.  That  case  has,  however,  been  overruled  in  JEx  parte 
[♦  617]  *  Young,  2  Ves.  &  B.  242  (13  R  R  73),  and  JBx  parte  Bar- 

rieon,  2  Rose,  B.  C.  76,  by  Lord  Eldon,  who  decided,  that 
part-owners  of  a  ship,  being  tenants  in  common,  and  not  joint 
tenants,  no  lien  attached  on  the  share  of  one,  a  bankrupt,  who  had 
also  been  managing  owner,  for  outfit,  freight,  &c.,  due  to  the  others. 
Supposing  that  there  was  a  lien,  and  that  the  other  part-owners 
had  a  right  to  retain,  here  there  was  nothing  due  from  the  bankrupt 
to  the  other  part-owners.  The  ship's  husband  took  the  whole  upon 
himself.  The  debt,  if  any,  was  due  from  Foxton  to  Locking,  and 
not  to  the  other  part-owners.  The  debt  due  to  Locking  could  not 
give  the  defendant  any  lien.  Assuming  that  there  was  a  debt,  and 
that  the  other  part-owners  had  a  right  to  retain  for  it  that  right 
was  destroyed,  because  here  the  bankrupt  had  actual  possession  of 
the  oil.  The  part  belonging  to  him  had  been  separated  from  the 
residue,  and  put  into  casks,  which  had  his  initials  marked  on  them. 
It  is  true  that  the  case  states  it  to  have  been  the  custom  not  to 
deliver  if  the  ship's  husband  was  not  satisfied ;  but  here  a  delivery 
of  part  had  taken  place,  and  all  the  casks  were  marked  with  the 
name  of  the  bankrupt,  who  was  charged  with  warehouse-rent 
Hurry  v.  Mangles,  1  Camp.  452  (10  R  R  727),  shows  that,  under 
such  circumstances,  there  was  an  executed  delivery  of  the  whole. 
Besides,  where  a  buyer  removes  from  a  warehouse  a  part  of  an 
entire  quantity  of  goods  sold  at  a  fixed  and  entire  price,  it  even 
puts  an  end  to  the  right  of  stoppage  in  transitu^  Stoveld  v.  Hughes, 
14  East,  308  (12  R  R  523);  Hamraond  v.  Anderson,  1  Bos.  &  P. 
(N.  R)  69  (8  R  R  76S). 

Tarke,  contrit,  was  stopped  by  the  Court 
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*  Lord  Tenterden,  Ch.  J.  —  This  is  not  the  case  of  a  claim  [*  618] 
of  lien  on  the  share  of  the  ship,  but  a  claim  by  persons, 
being  part-owners  of  a  ship,  engaged  together  in  an  adventure  ;  and 
the  subject-matter,  in  respect  of  which  this  action  is  brought,  is 
part  of  the  proceeds  of  that  adventure,  viz.,  part  of  the  oil  which  had 
been  obtained  on  a  fishing  voyage.  Now,  it  is  clearly  established 
as  a  general  principle  of  law,  that  if  one  partner  becomes  a  bank* 
rupt,  his  assignees  can  obtain  no  share  of  the  partnership  effects, 
until  they  first  satisfy  all  that  is  due  from  him  to  the  partnership. 
The  case  of  Smith  v.  De  Silva,  Cowp.  469,  is  a  very  entangled  case, 
and  the  facts  stated  in  the  report  are  not  very  clear  or  perspicuous. 
It  appears  that  De  Silva  had  originally  made  advances,  not  as 
part-owner  of  the  ship,  nor  even  as  partner  in  the  adventure,  but 
as  a  person  appointed  by  all  the  part-owners  to  manage  the  adven- 
ture for  them,  rather  as  their  agent  than  as  their  partner.  He 
afterwards  acquired  an  interest  by  purchasing  a  part  of  the  ship, 
and  so  became  a  partner  in  the  adventure ;  but  he  was  not  an 
original  partner.  Smith  v.  De  Silva  may,  therefore,  have  been 
properly  decided,  without  breaking  in  on  the  general  principle  to 
which  I  have  adverted.  Then,  supposing  that  the  partners  had  in 
this  case  a  lien  originally,  has  anything  happened  to  take  it 
away?  First,  it  is  said  that  they  had  no  lien  against  Foxton, 
because  nothing  was  due  from  Foxton  to  the  then  part-owners ; 
but  if  the  account  be  taken  as  between  Foxton  and  Locking  gener- 
ally, there  can  be  no  question  that  the  bankrupt  was  indebted 
to  the  other  part-owners.  For  they  were  ultimately 
obliged  to  pay  the  expense  which  *  had  been  incurred  before  [*  619] 
the  bankruptcy.  The  next  point  turns  on  the  separation  of 
that  portion  of  the  oil  which  belonged  to  the  bankrupt,  upon  which 
great  reliance  has  been  placed  on  the  part  of  the  plaintiff.  It  has 
been  said,  that  there  has  been  an  appropriation  of  that  quantity  of 
oil  to  the  bankrupt,  and  that  the  property  thereby  vested  in  him, 
and  cannot  be  devested.  But  in  order  to  decide  whether  the 
property  vested  in  him  or  not,  it  is  necessary  to  look  at  the 
practice  of  the  part-owners  of  this  ship  in  antecedent  voyages,  in 
order  that  we  may  know  what  was  the  effect  of  marking  particu- 
lar casks  with  the  initials  of  any  of  the  part-owners.  The  case 
states,  that  when  the  blubber  had  been  reduced  into  oil,  each  part- 
owner's  share  was  weighed  out,  and  placed  separately  in  the 
warehouse  rented  by  the  owners  of  the  ship,  and  the  particular 
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casks  containing  his  oil  were  marked  with  his  initials  in  chalk ; 
that  Gilchrist  kept  the  key  of  the  warehouse  and  lived  in  the 
yard ;  that  after  each  division,  the  practice  yroB  for  him  (Gilchrist) 
to  deliver  to  the  separate  orders  of  such  owners  the  oil  belonging 
to  them,  unless,  previously  to  the  delivery,  he  received  a  notifica- 
tion from  the  ship's  husband  that  the  part-owner's  share  of  the 
disbursements  had  not  been  paid  to  him.  In  that  case  he  used 
to  detain  the  oil  till  the  ship's  husband's  demand  had  been  satisfied. 
That  having  been  the  practice  between  the  parties,  it  appears  to 
me  that  the  separation  of  the  oil  of  a  particular  part-owner  from 
the  residue,  and  putting  his  initials  upon  the  casks,  was  not  an 
absolute  appropriation  of  the  cask  and  its  contents  to  that  part- 
owner,  but  only  a  qualified  appropriation  enabling  him  to  take  the 
goods,  unless  the  ship's  husband  afterwards  prevented  him 
[  *620]  by  giving  notice  to  the  warehouseman.  *  The  particular  cir- 
cumstance of  separating  the  oil  in  question  from  the  residue, 
and  putting  on  the  cask  which  contained  it  the  initials  of  Foxton, 
connected  with  the  previous  usage  bettireen  the  parties,  appears  to 
me  to  amount  in  this  case  not  to  an  absolute  but  to  a  qualified 
appropriation  only.  The  property  in  the  oil  was  thereby  vested,  but 
subject  to  be  devested  (as  in  point  of  fact  it  was)  by  the  inter- 
vention of  Locking.  It  seems  to  me  that  the  justice  and  law  of  the 
case  are  with  the  defendant,  and  that  there  ought  to  be  a  judg- 
ment of  nonsuit. 

Batlby,  J.  ^  Where  there  is  a  joint  adventure  which  produces 
certain  goods,  the  proper  course  is,  first  to  deduct  all  the  expenses 
which  have  been  incurred  in  order  to  obtain  those  goods,  and  then 
to  divide  the  residue  among  the  shareholders,  in  proportion  to  the 
shares  to  which  each  is  entitled  respectively.  In  this  case  the 
joint  adventurers  obtained  a  quantity  of  oil  in  bulk.  No  partner, 
or  representative  of  a  partner,  had  a  right  to  his  aliquot  part  of 
that  oil  until  he  had  paid  his  share  of  the  expense  of  procuring  it 
That  will  be  the  case,  whether  the  shareholder  has  become  bank- 
rupt or  continues  solvent.  If  he  continues  solvent,  he  may  pay 
his  share  of  the  outfit,  and  of  the  expense.  If  he  does  not  pay  it 
in  money,  the  other  part-owners  have  a  right  to  see  that  an  aliquot 
p;\rt  of  what  has  Iven  gained  in  the  adventure  be  retained,  so  as 
to  jviy  that  share  of  the  outfit  which  he  ought  to  pay.  In  this 
case  Foxton  became  bankrupt,  and  having  become  bankrupt,  if  he 
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could  have  paid  in  money  bis  share  of  the  outfit,  there  would  have 
been  twenty-nine  tons  of  oil  coming  to  him.  He  could  not 
pay,  and,  therefore,  as  *  it  seems  to  me,  the  justice  and  the  [*  621] 
law  of  the  case  is,  that  his  share  of  the  expense  should  be 
paid  out  of  the  twenty-nine  tons,  and  that,  until  he  has  paid  his  share 
of  the  expense,  he  cannot  claim  that  quantity.  It  has  been  said, 
that  there  has  in  this  case  been  a  delivery,  and  that,  in  consequence 
of  that  delivery,  the  rights  of  Foxton,  and  of  his  assignees,  are  dif- 
ferent from  what  they  otherwise  would  have  been.  But  it  seems 
to  me  that  there  has  not  been  a  perfect  delivery.  It  would  have 
been  perfect  if  the  other  part-owners  had  been  dispossessed  of  the 
oil.  That  has  not  been  done.  The  property  still  remained  in  the 
warehouse,  and  was  the  joint  property  of  all.  A  part  only  has 
been  removed.  The  removal  of  that  part  does  not  vary  the  right 
as  to  the  residue.  It  is  clear  that  the  assignees  cannot  recover 
the  twenty-nine  tons  before  they  pay  Foxton's  share  of  the 
expense.  The  other  part-owners  might  say,  there  are  twenty-nine 
tons  allotted  to  you ;  you  may  take  possession  of  all  to  which  you 
will  be  entitled,  but  you  must  first  pay  your  share  of  the  expense: 
nine  tons  will  be  sufficient  for  that  purpose ;  you  may,  therefore, 
take  away  twenty  tons.  The  right  of  the  other  part-owners  is 
not  varied  by  their  having  allowed  the  bankrupt  to  take  away 
twenty  tons.  That  being  so,  the  plaintiffs  are  not  entitled  to 
recover.  It  has  been  urged,  that  there  has,  in  this  case,  been  a 
change  of  possession,  by  reason  of  Locking's  having  debited  the 
bankrupt  in  account  with  a  portion  of  the  rent.  But  that  portion 
of  the  rent  must  have  been  paid  by  the  bankrupt  before  he  took 
away  the  oil  in  specie  ;  or  it  might  have  been  deducted  out  of  his 
share  of  the  produce,  if  he  compelled  the  other  shareholders  to 
sell,  in  order  to  pay  his  share  of  the  expense.  The  usage 
being  for  the  part-owners  *  to  detain  the  oil,  until  each  part-  [*  622] 
owner's  share  of  the  expense  has  been  paid,  it  seems  to  me, 
that  the  fact  of  debiting  the  party  with  warehouse-rent  can  have  no 
effect.  I  think,  therefore,  that  the  plaintiffs  have  not  made  out  their 
right  to  the  residue  of  the  oil ;  and,  consequently,  that  there  ought 
to  be  a  nonsuit.  Judgment  for  the  defendants.^ 

^  LiTTLBDALB  WM  In  the  Bail  Court. 
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ENGLISH  NOTES. 

The  above  decisioD  was  exactly  followed  in  the  Court  of  Chancery  in 
Green  v.  Brings  (184  ),  6  Hare,  395, 17  L.  J.  Ch.  323 ;  and  the  same 
principle  is  applied  in  Vanner  v.  Frost  (1870),  39  L.  J.  Ch.  626. 

AMERICAN  NOTES. 

Part-owners  of  a  vessel  are  not,  in  America,  partners  by  virtae  of  their 
ownership,  but  are  tenants  in  common  ;  and  no  relation  of  agency  necessarily 
arises  between  them.  The  Larch,  2  Curtis  Circuit  Court,  427  ;  The  Daniel 
Kaine^  35  Federal  Rep.  785;  French  v.  Price,  24  Pickering  (Mass.),  13; 
Starbuck  v.  Shaw,  10  Gray  (Mass.),  492;  Atkins  v.  Lewis,  168  Massachu- 
setts, 534;  McLellan  v.  Cox,  36  Maine,  95;  AUen  v.  Hawley,  6  Florida,  142  ; 
Croasdale  v.  Von  Boynehurgk,  195  Pennsylvania  State,  377.  They  may  become 
partners  in  the  business  in  which  the  vessel  is  employed,  but  tiiis  cannot  be 
inferred  from  their  joint  ownership  alone,  but  must  be  averred  and  proved. 
Adams  v.  Carroll,  85  Pennsylvania  State,  209;  Brown  v.  Hicks,  8  Federal 
Rep.  155.  An  agency  is,  sometimes,  implied  as  when  one  part-owner  has 
acted,  without  objection  or  dissent  from  the  others,  in  regard  to  repairs  or 
supplies.  McCready  v.  Thorn,  51  New  York,  454.  And,  although,  from  the 
nature  of  this  property,  an  agency  may  be  more  readily  inferred  than  in  the 
case  of  other  chattels  owned  in  common,  yet  more  must  appear,  in  the  way 
of  consent  or  estoppel,  than  mere  part-ownership,  or  the  fact  that  the  repairs 
or  supplies  were  reasonable  or  necessary.  Atkins  v.  Lewis,  supra,  citing 
Brodie  v.  Howard,  17  C.  B.  109. 

The  general  rule  now  is  that  sums  to  be  paid  between  several  part-owners 
in  respect  to  a  particular  adventure  are  to  be  settled  upon  a  bill  in  equity  in 
which  those  liable  to  contribute  are  made  parties  defendant.  See  Smith  v. 
Butler,  164  Massachusetts,  37 ;  McLauthlin  v.  Smith,  176  id.  46.  When,  how- 
ever, there  are  separate  voyages,  the  accounts  of  each  being  settled  by  itself, 
an  action  may  be  maintained  by  each  owner  for  the  balance,  if  any,  thus  found 
due  to  him.  McLauthlin  v  Smith,  166  Massachusetts,  131;  Nickerson  v. 
Spindell,  164  id.  25.  A  part-owner  in  a  vessel,  even  though  he  has  the  largest 
interest,  cannot  replevy  his  undivided  share.  Hackett  v.  Potter,  131  Massachu- 
setts, 50. 


No.  4.  —  DARBY  v.  BAINES. 
(1851.) 

RULE. 

The  ordinary  duties  of  a  managing  owner  of  a  ship  are 
the  duties  which  belong  to  the  person  known  in  maritime 
law  as  the  "  ship's  husband,"  that  is  to  say :  —  To  see  that 
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the  ship  is  properly  repaired,  equipped,  and  manned  —  to 
procure  freights  or  charter-parties  —  to  preserve  the  ship's 
papers  —  to  make  the  necessary  entries  —  adjust  freight 
and  averages  —  disburse  and  receive  moneys,  and  keep  and 
make  up  the  accounts  as  between  all  parties  interested. 
His  acts  for  these  purposes  are  considered  to  be  the  acts  of 
all  the  part'Ovrners,  who  are  liable  on  all  contracts  entered 
into  by  him  for  the  conduct  of  their  common  concern,  — 
the  employment  of  the  ship. 

Darby  v.  Baines. 

21  L.  J.  Ch.  801-803  (s.  c.  9  Hare  369). 

Ship  and  Shipping,  — Jurisdiction,  —  Agreement  between  Part-Owners,  [801] 

Construction  of. 

Where  part-owners  of  ai  ship  differ  on  the  terms  of  an  agreement  to  manage 
and  charter  the  vessel,  the  construoiion  of  sach  agreement  is  within  the  prov- 
ince of  a  Court  of  equity.  An  agreement  between  part-owners  that  their  ship 
is  to  be  managed  by  A.  B.,  includes  a  power  to  A.  B.  to  charter  the  ship. 

This  was  a  motion,  on  behalf  of  the  plaintiffs,  Messrs.  Darby 
&  Sim,  to  restrain  the  defendant,  James '  Baines,  from  preventing 
the  plaintiffs  from  receiving,  or  interfering  with  them  in  receiving, 
the  freight  due,  and  from  preventing  or  interfering  with  the  sail- 
ing of  the  ship  Deborah,  in  fulfilment  of  a  charter-party  made  by 
the  plaintiffs  for  a  voyage  to  South  Australia,  either  by  withhold- 
ing the  certificate  of  registry,  then  in  the  defendant's  possession,  or 
otherwise ;  and  to  restrain  the  defendant  from  in  any  manner  pre- 
venting the  plaintiffs  from  having  the  management  of  the  ship 
under  an  agreement  stated  in  the  bill;  and  for  a  receiver  and 
manager. 

The  bill  stated  that  the  plaintifTs  were  the  registered  owners  of 
fifty-six  sixty-fourth  parts  or  shares  of  the  barque  Deborah,  and 
the  defendant  of  the  remaining  eight  sixty-fourth  shares ;  and  that 
they  had  entered  into  the  following  agreement :  — 

*  "  Liverpool.  19th  Nor.  1 849.    [  *  802] 

"  It  is  agreed  by  the  owners  of  the  barque  Deborah,  that  the  ship 
shall  be  managed  by  Messrs.  Darby  &  Sim  (the  plaintiffs),  who 
shall  receive  a  commission  of  £2^  per  cent  on  all  disbursements, 
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and  to  James  Baines  (the  defendant)  the  usual  brokerage  on  any 
charter  he  may  procure  for  her;  but  in  case  it  shall  be  deemed 
advisable  not  to  charter  the  ship  on  her  homeward  voyage,  he  shall 
only  receive  a  commission  of  £1  per  cent  for  collecting  freight, 
&c.,  and  no  other  brokerage.  It  is  agreed  that  Thomas  Eobinson, 
Esq.,  and  William  Roberts,  Esq.,  shall  be  appointed  auditors  to 
examine  the  accounts.  The  insurance  of  the  ship  to  be  eflfected  by 
Darby  &  Sim  for  all  the  owners.     Ship  to  be  valued  at  £3500." 

Signed  by  the  plaintiffs  and  the  defendantSL 

The  bill  also  allied  that  the  ship  returned  to  London  in 
August,  1850,  and  the  defendant's  clerk  then  obtained  from  the 
master,  and  the  defendant  still  retained  the  ship's  certificate  of 
registry  by  untruly  representing  to  the  master,  that  the  plaintiffs 
had  requested  the  defendant  to  report  the  ship  to  certain  brokers ; 
that  the  defendant  had  given  notice  to  those  from  whom  the 
freight  was  due  not  to  part  with  it,  and  alleged  that  he  had 
chartered  the  vessel  for  the  next  voyage;  that  the  plaintiffs,  as 
managers  of  the  ship  under  the  agreement,  had  chartered  her  to 
the  Patent  Fuel  Company  for  a  voyage  to  South  Australia,  which 
the  defendant  repudiated,  and  that  the  ship  could  not  clear  out- 
wards at  the  Custom  House  because  of  the  non-production  of  her 
registry  certificata  The  bill  prayed  in  the  terms  of  the  notice  of 
motion  as  above  stated. 

The  affidavits  of  the  defendant  and  his  clerk  denied  the  alleged 
untrue  statement,  and  the  defendant  stated  that  he  had  entered 
into  a  beneficial  charter-party,  under  the  above  agreement,  where- 
by he  was  entitled  to  commission  for  such  chartering;  that  the 
plaintiffs'  charter-party  was  not  beneficial,  and  had  been  made  after 
notice  of  the  defendant's;  and  that  the  plaintiffs'  object  was  to 
obtain  the  exclusive  chartering  of  the  ship,  and  to  procure  the 
defendant's  share  in  the  ship  at  an  undervalue. 

Mr.  Bacon  and  Mr.  W.  M.  James  appeared  for  the  plaintiffs,  in 
support  of  the  motion  ;  and  — 

Mr.  Rolt  and  Mr.  Dickinson,  for  the  defendant,  opposed  it 

The  argument  was  divided  into  two  parts :  first,  whether  this 
Court  had  concurrent  jurisdiction  with  the  Court  of  Admiralty  in 
disputes  between  the  owners ;  secondly,  whether,  under  the  terms 
of  the  agreement,  the  plaintiffs  or  the  defendant  had  the  right  to 
charter  the  ship. 
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Nov.  10.  —  Turner,  V.-C,  delivered  the  following  judgment.  — 
The  question  whether  the  injunction  should  be  granted  or  not 
mainly  depends  upon  the  construction  of  the  agreement ;  and  I  am 
of  opinion  that,  upon  the  true  construction  of  the  agreement,  the 
right  to  charter  the  barque  belongs  to  Messrs.  Darby  &  Sim.  The 
first  clause  of  the  agreement  runs  thus:  ''It  is  agreed  by  the 
owners  of  the  barque  Deborah  that  the  ship  shall  be  managed  by 
Messrs.  Darby  &  Sim,  who  shall  receive  a  commission  of  £2^  per 
cent  on  all  disbursements."  And  I  take  the  effect  of  this  clause 
to  be  to  place  Messrs.  Darby  &  Sim  in  the  position  of  managing 
owners,  or,  in  other  words,  of  the  ship's  husbands ;  and  the  powers 
and  duties  of  ships'  husbands  are  thus  stated  in  Abbott  on  Ship- 
ping, p.  106,  7th  ed.:  "He is  to  see  that  the  ship  is  properly 
repaired,  equipped,  and  manned  —  to  procure  freights  or  charter- 
parties  —  to  preserve  the  ship's  papers  —  to  make  the  necessary 
entries  —  adjust  freight  and  averages  —  disburse  and  receive 
moneys,  and  keep  and  make  up  the  accounts  as  between  all  par- 
ties interested.  His  acts  for  these  purposes  are  considered  to  be 
the  acts  of  all  the  part-owners,  who  are  liable  on  all  contracts 
entered  into  by  him  for  the  conduct  of  their  common  concern,  — 
the  employment  of  the  ship."  The  defendant,  therefore,  must,  I 
think,  be  considered  to  have  given  all  these  powers  to  Darby  & 
Sim  by  the  first  clause  of  the  agreement. 

Is,  then,  the  power  of  chartering  thus  given  to  them  taken  away 
from  them  and  given  to  the  defendant  by  the  subsequent  clauses 
of  the  agreement?  I  am  of  opinion  that  it  is  not.  The  next 
clause  merely  provides  that  the  defendant  shall  have  the 
*  usual  brokerage  in  any  charter  he  may  procure  for  the  [*  803] 
ship.  There  is  a  marked  distinction  Jbetween  the  absolute 
language  in  the  first  clause,  "  shall  be  managed,"  and  the  contin- 
gent expression  in  the  second  clause,  "may  procure."  If  the 
intention  had  been  that  the  defendant  should  have  the  unqualified 
right  to  charter,  why  was  not  the  language  in  the  second  clause  as 
absolute  as  in  the  first  ?  I  am  much  disposed  to  think  that  the 
second  clause  had  reference  to  some  doubt  which  was  entertained, 
whether  the  defendant  being  part-owner  could  charge  brokerage 
on  any  charter  he  might  procure,  and  was  inserted  for  the  purpose 
of  securing  to  him  the  right  to  do  so ;  but  whether  this  was  so  or 
not,  I  think  that,  at  all  events,  this  clause  could  not  take  away  the 
right  given  by  the  preceding  one. 
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It  was  said,  however,  whatever  might  be  the  effect  of  the  second 
clause,  the  last  clause  clearly  gave  the  right  to  the  defendant ;  but 
I  think  that  it  does  not ;  and,  on  the  contrary,  that  it  confirms  the 
construction  contended  for  by  the  plaintiffs.  The  terms  of  the 
clause  are,  "  but  in  case  it  shall  be  deemed  advisable  not  to  charter 
the  ship  on  her  homeward  voyage,  he  shall  only  receive  a  commis- 
sion of  £1  per  cent  for  collecting  freight,  and  no  other  broker- 
age.'^ I  think  the  true  meaning  of  this  clause  is,  that  in  case  any 
charter  which  the  defendant  might  procure  should  not  extend  to 
the  homeward  voyage,  he  should  only  receive  the  £1  per  cent 
commission.  I  think  this  must  be  the  true  meaning  of  the  clause, 
because  the  introductory  words  import  a  qualification  of  the 
previous  clause,  providing  for  the  allowance  of  the  usual  brokerage, 
and  the  words,  "  no  other  brokerage,"  at  the  end,  seem  to  confine 
the  allowance  to  be  made  to  the  commission  only.  I  think  this 
clause  confirms  the  construction  contended  for  by  the  plaintiffs,  for 
the  words  "  in  case  it  shall  be  deemed  advisable"  cannot  be  con- 
strued to  mean  in  case  the  defendant  shall  deem  it  advisable,  but 
must  be  taken  to  refer  to  the  judgment  of  the  parties  to  whom  the 
power  of  management  was  given. 

This  being  my  construction  of  the  agreement,  I  am  of  opinion 
that  the  order  for  the  injunction  and  manager  must  be  granted.  I 
grant  it  the  more  readily,  because  without  reference  to  the  ques- 
tion, whether  the  certificate  was  obtained  by  false  representation 
or  not,  I  think  the  defendant  cannot  be  entitled  to  use  it  in 
contravention  of  the  agreement  It  being  the  province  of  this 
Court  to  deal  with  the  agreement  of  the  parties,  there  is  no  diflS- 
culty  al>out  the  jurisdiction. 

Order  according  to  notice  of  motion. 

ENGLISH  NOTES. 

The  i^s^ige  aWve  cite*i  from  the  7th  ed.  of  Abbott  on  Shipping,  and 
n^prxvluced  in  the  abt>ve  head  note,  was  added  to  former  editions  of  that 
wi>rk>  by  the  then  etiitor,  Mr.  Shee  (afterwards  Mr.  Justice  Shee). 
Other  autlu^rities  for  the  various  branches  of  the  duty  are  Owston  v. 
tV'V  0^11^'  ^^"^  I^-^t  !>3S,  The  Chirlcs  J.ickson.  5  Asp.  Mar.  Law. 
0;u<.  v^.  S.^  ;>.H>  ;  v^tr  MiAf^H  T.  LUhm.i'u  4  Asp,  Mar.  Law.  Cas.  (N.  S.) 
4oO.    S<v  also  1m  HV  IMnciples  ot  the  L.%w  of  Scotland,  10th  ed.  p.  73. 

It  i$  aUo  within  the  implied  auihority  of  the  ship's  husband,  or 
iran;ii:*rg  owner,  **  to  do  what  is  necessarr  to  enable  the  ship  to  prose- 
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cute  her  voyage  and  earn  the  freight/'  as  by  procuring  bail  to  release 
a  ship  which  has  been  arrested  in  a  suit  for  a  collision.  Barker  r. 
Higkley  (1868),  15  C.  B.  (N.  S.)  27.  See  especially  per  Williams, 
J.,  at  p.  34.  The  general  proposition  of  Williams,  J.,  contained 
within  the  converted  inverted  commas  above,  is  cited  by  Byles,  J., 
and  applied  by  all  the  Judges  in  CotUthurst  v.  Sweet  (1866),  L.  R. 
1  C.  P.  649,  655,  where  the  question  related  to  a  demand  made  and 
enforced  by  the  managing  owner  upon  the  owners  of  goods  according 
to  his  construction  of  the  charter-party  which  turned  out  to  be 
erroneous. 

The  principle  that  the  procuring  of  freights  and  charter-parties  is 
within  the  ordinary  duties  of  a  managing  owner  was  again  applied  by 
Kekewich,  J.,  in  Williamson  v.  Iline  (1890),  1891,  1  Ch.  390,  60  L. 
J.  Ch.  123,  63  L.  T.  682,  39  W.  R.  239,  6  Asp.  M.  C.  559,  to  a 
managing  owner  who  was  paid  a  fixed  salary  for  the  management,  and 
who  had  received  and  claimed  to  retain  for  his  own  benefit  commissions 
on  the  charters  and  freights  procured  by  him.  These  he  was  held 
liable  to  account  for. 

AMERICAN  NOTES. 

The  powers  of  a  ship's  husband  are  defined  in  America  in  substantially  the 
same  manner  as  in  the  quotation  in  the  principal  case  from  Abbott  on  Ship- 
ping. See  McCready  v.  Thom^  51  New  York,  454  ;  1  Parsons'  Maritime  Law, 
98 ;  1  Parsons  on  Shipping  and  Admiralty,  109  ;  Story  on  Partnership,  s.  418  ; 
Yet,  in  recent  years,  the  Courts,  by  modifying  the  former  limitations,  have 
enlarged  his  powers.  Thus,  in  New  York,  even  a  master  is  held  to  have 
power  to  contract  for  repairs,  even  in  a  home  port,  when  they  are  absolutely 
necessary.  Provost  v.  Patching  9  New  York,  235.  And  while  formerly  he 
was  not  permitted  to  borrow  money,  yet  later  he  could  do  this  in  foreign 
ports  in  case  of  necessity ;  later  still  he  could  do  so  even  in  home  ports,  if 
the  owner  cannot  be  communicated  with,  and  the  money  is  needed  immediately 
and  for  a  specific  purpose.  Steams  v.  Doe,  12  Gray  (Mass.),  482 ;  see  Mitchell 
V.  Chambers,  43  Michigan,  150;  The  Ole  Olsen,  20  Federal  Rep.  884.  Now, 
he  may  even  borrow  money  to  pay  for  such  supplies  as  the  ship's  husband  is 
authorized  to  buy  on  credit ;  but  neither  of  them  can  borrow  to  pay  old  debts. 
McCready  v.  Thorn,  51  New  York,  454 ;  Chase  v.  McLean,  130  id.  529.  As  to 
the  home  port,  it  is  clear,  if  all  the  owners  reside  there,  that  a  ship's  husband 
or  managing  owner,  though  registered  as  such  at  the  custom-house,  cannot, 
without  express  authority,  bind  his  co-owners  personally  by  ordering  supplies. 
Spedden  v.  Koenig,  78  Federal  Hep.  504 ;   WoodaU  v.  Dempsey,  100  id.  653. 

A  part-owner  who  expressly  dissents  to  repairs  or  supplies,  is  not  bound 
therefor,  though  ordered  by  the  master,  or  ship's  husband,  or  the  managing 
owner  ;  and  when  he  expressly  dissents  from  the  voyage,  he  is  not  liable  for 
negligence  causing  collisions  or  other  torts  of  navigation.  Sprout  v.  Hemniing- 
way,  14  Pickering   (Mass.),  1;    Scull  v.  Raymond,  18  Federal  Eep.  547; 
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Gould  V.  Stanton,  16  Connecticut,  12,  23, 26,  and  17  id.  877,  385 ;  Southtoorth  v. 
Smith,  27  id.  356,  361 ;  Hale  v.  Hale,  3  Day  (Conn.),  377,  383.  And  when  one 
owner  contracts  to  take  complete  control,  and  to  bear  all  the  expense  of  a 
voyage,  agreeing  to  sail  the  vessel  on  shares,  he  is  not  an  agent,  or  managing 
owner,  but  is  the  owner  ;?ro  hac  vice  /  he  is  liable  upon  his  express  contracts,  as 
for  the  master's  wages,  but  is  not  liable  to  his  co-owners  for  her  loss,  or  for 
injury  caused  by  coUision  to  another  vessel,  through  his  negligence.  Williams 
V.  Hays,  143  New  York,  442;  Webb  v.  Peirce,  1  Curtis  (U.  S.),  104;  Douse  y. 
Sargent,  48  Federal  Rep.  695;  Webster  v.  Disharoon,  64  id.  148;  see  Swift  v. 
Tatner,  89  Georgia,  660. 

No.  5.  — THE  VINDOBALA. 

(1887, 1889.) 

BULE. 

Shareholders  in  a  ship  who  do  not  expressly  dissent 
from  the  employment  of  a  ship  determined  upon  by  the 
managing  owner  with  the  assent  of  the  majority  in  shares, 
although  they  are  aware  that  there  is  a  dissenting  minority, 
are  presumed  to  have  assented  and  are  liable  for  their  pro- 
portion of  expenses,  as  well  as  entitled  to  their  proportion 
of  profits  upon  a  reckoning  of  the  number  of  shares  in  the 
ship  after  deduction  of  the  shares  of  the  dissenting  share- 
holders. 

The  Vindobala. 

13  P.  D.  42-48  (8.  0.  57  L.  J.  P.  37 ;  58  L.  T.  353). 

[42]  Ship.  —  Co^wners.  —  Arrest  of  Chartered  Ship,  —  Damages.  —  Sale,  — 
Liability  of  Purchaser.  —  Liability  of  Trading  Oumer. 

In  an  action  of  restraint  it  appeared  that  the  plaintiffs,  a  minority  of  the 
co-owners,  had  given  notice  to  the  managing  owner  that  they  declined  to  be 
bound  by  any  new  charter-party.  The  managing  owner,  who  had  been 
appointed  manager  with  the  sanction  of  the  plaintiffs,  had  on  the  day  when 
the  above  notice  was  given  to  him,  concluded  an  arrangement  for  a  charter- 
party,  and  had  himself  signed  the  charter-party,  though  it  was  not  signed  by 
the  charterers  till  some  days  afterwards :  — 

Held,  that  the  charter-party  was  binding  on  the  plaintiffs. 

A  purchaser  of  shares  in  a  ship,  which  at  the  time  of  the  sale  is  on  a  voyage, 
is  liable  for  the  expenses  of  this  voyage,  and  of  the  vessel's  outfit  for  it,  and  is 
entitled  to  a  share  of  the  freight. 

Part-owners  who  do  not  dissent  from  the  employment  of  a  ship,  and  are 
aware  that  other  part^wners  have  dissented,  are  liable  to  bear  the  expenses, 
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and  are  entitled  to  receive  the  profits  of  the  ship  in  the  proportion  which  their 
shares  hear  to  the  number  of  shares  in  the  ship,  after  the  deduction  of  the 
shares  of  the  dissentient  part-owners. 

Petition  in  objection  to  the  Eegistrar's  Eeport.  The  plaintiffs 
were  E.  J.  and  C.  H.  Walker,  executors  of  one  R.  Dickinson,  who 
from  1882  until  his  death  on  September  9,  1884,  was  the  managing 
owner  of  the  Vindobala,  E.  J.  Walker  was  the  managing  owner 
of  the  Vindobala  from  September  9,  1884,  at  first  as  executor  of 
R  Dickinson  and  then  by  election  of  a  majority  of  shareholders 
present  at  a  meeting  held  on  October  21,  1884.  The  plaintiffs 
claimed  from  the  owners  of  certain  shares  in  the  Vindobala  moneys 
due  to  them  as  managing  owners.  A  special  case  was  stated  for 
the  opinion  of  the  Court,  which  was  referred  to  the  registrar  and 
merchants  by  Butt,  J.,  to  report  on  the  accounts  and  facts  therein 
stated.  It  was  to  this  report  that  the  several  defendants  pleaded 
in  objection. 

The  facts,  so  far  as  they  are  material  to  the  points  decided,  were, 
that  from  the  date  of  Dickinson's  appointment  to  July  18, 1884,  he 
was  trading  with  the  ship  on  behalf  of  and  as  agent  for  all  the 
owners.  On  July  12,  1884,  negotiations  began  in  reference  to  the 
chartering  of  the  Vindobala  by  merchants  in  Amsterdam.  On 
July  14,  the  shipowner's  agent  at  Amsterdam  telegraphed 
that  *  the  ship  was  "  fixed."  On  July  17  the  charter,  which  [*  43] 
had  been  drawn  out  in  blank  and  signed  by  Dickinson's 
agent  in  London  and  sent  to  Amsterdam  on  July  12,  was  confirmed 
by  them  by  telegram.  On  July  19  some  of  the  defendants,  called 
in  the  proceedings  the  Bell  defendants,  being  owners  of  |^|ths  of 
the  Vindobala,  through  their  solicitors,  gave  notice  to  the  managing 
owner  that  they  declined  to  continue  sailing  the  Vindobala,  or  to 
be  in  any  way  bound  by  any  new  charter-party,  and  asked  for  a 
bond  of  the  safe  return  of  the  vessel  if  she  was  continued  in  use. 
On  July  22,  a  fresh  charter-party,  containing  some  slight  differences 
from  that  sent  from  England  was  signed  by  Dickinson,  having 
been  signed  previously  by  the  charters  in  Amsterdam.  On  July 
28,  a  charter-party,  supplementary  to  that  already  mentioned,  was 
entered  into  in  order  to  enable  the  Vindobala  to  be  employed  on 
her  outward  voyage,  viz.,  by  taking  a  cargo  of  coals  from  the  Tyne  5 
on  August  3,  the  vessel  arrived  in  the  Tyne  and  began  to  load  the 
cargo  of  coals.  On  August  5,  the  Bell  defendants,  issued  a  writ 
against  the  Vindobala  in  an  action  of  restraint,  and  she  was  ar- 
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rested  on  the  same  day  when  ready  for  sea.  On  August  8,  one 
Burne,  another  of  the  owners  of  the  Vindobala,  gave  notice  that  he 
would  not  join  in  sailing  her.  The  charter  of  July  17  was  ulti- 
mately cancelled  on  September  18,  without  payment  of  any 
damages  to  the  charterer,  but  the  brokerage  on  the  charter-party 
being  paid.  On  October  26,  the  coals  on  board  took  fire,  and  the 
cargo  had  to  be  discharged.  On  December  19,  bail  for  security  was 
given  in  respect  of  the  shares  of  the  owners  who  had  arrested  the 
Vindobala,     She  was  released  and  sailed  under  a  charter-party. 

On  July  17,  1885,  the  shares  in  the  Vindobala,  twenty  in  num- 
ber, held  by  the  executors  of  Dickinson  were  sold,  and  ultimately 
came  into  the  hands  of  one  Leslie,  who  took  them  with  all  liabili- 
ties and  advantages  incident  to  them  on  July  17,  1885,  at  which 
time  the  Vindobala  was  engaged  on  a  voyage  termed  in  the  case 
voyage  No.  18. 

The  registrar  found  that  the  charter-party  of  July  17  was  binding 
on  all  the  owners,  and  that  the  Bell  defendants  were  therefore  not 
justified  in  arresting  the  vessel  on  August  5  and  in  interfering 
with  the  charter-party  of  July  17,  and  with  that  supplemen- 
[*  44]  tary  *  thereto,  and  were  liable  for  losses  and  expenses  caused 
by  that  act.  As  Bourne  did  not  give  his  notice  till  a  later 
period,  and  did  not  join  in  arresting  the  vessel,  he  was  not  so  liable. 
Tlie  registrar  further  held  that  Leslie  was  entitled  to  J^ths  of  the 
freight  of  voyage  No.  18,  and  to  pay  ^J^ths  of  the  expenses  of  earn- 
ing it.  He  further  decided  that  the  remaining,  or  Craven  owners, 
as  they  were  called,  were  entitled  after  the  release  of  the  Vindobala 
to  receive  freight,  and  liable  to  pay  the  expenses  of  the  several 
voyages  in  43rds  and  not  64th8  of  the  Vindobala :  they  having  con- 
tended that  they  were  only  liable  in  64ths,  as  they  had  not,  though 
acquiescing  in  the  sealing  of  the  Vindobala,  and  knowing  that  cer- 
tain Hljareholders  were  not  participating  in  the  voyages,  agreed  to 
iuctf!H«tf  their  liability  to  a  larger  proportion  than  64ths. 

Sir  W.  P.  Phillimore  and  Barnes,  for  the  Bell  defendants.  —  These 
iliffHJitiants  should  not  have  been  held  liable  for  damages  caused  by 
i\\v.  uiruHt  of  the  Vindobala,  for  the  Amsterdam  charter-party  was 
itol  rn  tually  effected  at  the  time  of  the  notice  on  July  19,  and  also 
iUv  iflaintiffs  might  have  given  bail 

[Thiiy  referred  to  The  Hotting  Hill,  9  P.  D.  105,  in  reference  to 
fUiriMi^t^H  in  case  the  charter-party  was  binding  at  the  time  of 
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Carver,  for  the  plaintiffs.  —  On  July  19,  there  was  a  binding  con- 
tract of  charter-party.  The  managing  owners  were  not  bound  to 
go  to  expense  in  finding  bail.  Barker  v.  Highlei/y  15  C.  B.  (N.  S.)  27. 
The  Bell  defendants  are  therefore  liable  for  all  the  consequences 
caused  by  the  arrest  of  the  Vindobala. 

Bourne  ought  to  have  been  held  to  be  a  contributory  to  voyage 
15.  Leslie  is  liable  for  the  expenses  of  voyage  No.  18,  the  voyage 
must  be  taken  as  a  whole,  and  a  partner  in  the  adventure  coming 
in  it  during  such  voyage  is  liable  for  all  the  expenses  of  it.  Oreen 
V.  Briggs,  6  Hare  395 ;  Doddington  v.  Hallett,  1  Ves.  Sen  496. 

[In  reference  to  the  arrest  of  the  Vindobala  when  under  charter, 
he  referred  to  The  Talca,  5  P.  D.  169.] 

Bruce,  Q.  C,  J.  Walton,  and  Simey,  for  the  Craven  defendants.  — 
These  defendants  are  only  liable  in  the  proportion  of  64ths  and  not 
43rds  or  47th8,  in  respect  of  the  expenses  of  the  ship  after 
•  the  Bell  defendants  gave  notice  that  they  would  not  join  [*  45] 
in  the  adventure.  The  withdrawal  of  some  of  the  co-owners 
from  the  risks  does  not  make  the  remaining  owners  liable  for  a 
larger  share  of  expenses  than  the  proportion  of  their  shares  bears 
to  the  whole  64th8  of  the  ship. 

Aspinall,  for  Leslie.  —  Leslie  is  not  liable  for  any  expenditure 
incurred  before  the  date  at  which  he  became  an  owner  in  the 
vessel.  Cur,  adv.  vult. 

1888.  Jan.  17.  Butt,  J.  —  This  is  an  action  between  the  co- 
owners  of  the  Vindobala.  A  special  case  was  stated  for  the  opinion 
of  the  Court,  at  very  considerable  length,  and  the  facts  were  some- 
what involved.  It  appeared  to  me  that  it  was  impossible  to  ascer- 
tain what  the  precise  questions  for  the  determination  of  the  Court 
were,  until  the  accounts  of  a  number  of  voyages  which  the  ship  had 
made  should  have  been  taken.  I  therefore  made  an  order  referring 
the  matter  to  the  registrar.  He  has  now  made  his  report  on  the 
facts,  and  the  accounts  of  the  vessel  have  been  taken.  In  the 
report  several  matters  of  principle  and  law  are  involved,  and  it  is 
with  these  I  shall  proceed  to  deal,  assuming  the  facts  as  they  appear 
in  the  case  and  in  the  report. 

The  first  question  is  this:  whether  certain  persons,  known 
throughout  this  case  as  the  Bell  defendants,  were  bound  by  the 
terms  of  a  charter-party,  dated  July  17, 1884,  and  entered  into  by  the 
managing  owner,  Mr.  Dickinson,  on  behalf  of  all  concerned.    It  was 
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alleged  by  the  Bell  defendants,  that  before  that  charter  was  actually 
signed,  they,  on  July  19,  gave  notice  to  the  managing  owner  that  they 
declined  to  continue  the  sailing  of  the  vessel  or  to  be  bound  by  any 
new  charter-party.  By  the  19th  and  possibly  before,  the  charter 
in  question  had  been  signed  by  the  managing  owner,  but  not  by  the 
charterers.  The  contract  of  charter  had,  however,  been  concluded, 
subject  to  certain  minor  questions,  and  in  my  judgment  Mr.  Dick- 
inson could  not  honourably  have  withdrawn  from  it.  In  the  words 
of  the  brokers, "  the  ship  was  fixed.*'  I  hold,  therefore,  that  the  Bell 
defendants,  having  empowered  Mr.  Dickinson  to  contract  for  them, 
are  therefore  bound  by  the  charter  of  July  17  as  well  as 
[*  46]  by  the  supplementary  charter  of  *  July  28,  by  which  it  is* 
admitted  they  would  be  bound  if  they  were  boimd  by  the 
earlier  one.  It  follows  from  what  I  have  just  said  that  the  Bell 
defendants  had  no  right  to  arrest  the  Vindobala  as  they  did,  and 
are  liable  for  any  damages  resulting  from  their  wrongful  act  I 
am  of  opinion  that  the  registrar  has  exercised  a  reasonable  and 
proper  discretion  in  holding  them  liable  for  the  loss  up  to  Septem- 
ber 3  and  no  later.^  As  regards  Bourne  I  think  that  the  registrar 
was  right  in  holding  that  he  was  a  non-trading  owner  in  respect  of 
voyage  15,  having  regard  to  the  date  at  which  his  notice  was  given 
to  the  managing  owners. 

The  position  of  the  defendant  Leslie  has  next  to  be  considered, 
and  the  first  question  in  regard  to  him  is  this :  The  voyage  was 
in  course  of  prosecution  when  he  purchased  his  shares.  It  is 
contended  on  the  one  side  that  he  is  not  liable  to  pay  a  share  of 

1  The  following  is  the  passage  in  the  ro-  hare  been  decided  npon  by  September  3, 

port  which  is  here  confirmed  by  Butt,  J. :  on  which  day  the  greater  part  of  the  crew 

**  The  next  question  is  what  is  the  limit  of  were  in  fact  dischaiged.    We  hold,  there- 

that  liahiliKT.   This  would  seem  to  depend  fore,  that  the  anesting  owners  are  liable 

on  what  new  dntv  was  cast  on  the  manage  for  all  losees  and  expenses  consequent  on 

ing  owner  by  the  arrest.    We  have  con-  the  arrest,  whkh  would  hare  been  incurred 

sideretl  titat  hi5  be»t  cv^urse  would  hare  if  those  chaitexs  had  been  abandoned  by 

been  to  ct^nsult  the  non-arresting  owners*  that  date*  and  that  any  other  losses  so  re- 

and  with  their  cvnicurrence,  if  they  would  suiting  and  subsequently  incurred,  other 

nv4  bftil  the  ship,  to  adv^pt  with  reasonable  than  the  coets  of  the  custody  of  the  ship 

prv^mptituvie   s^^me    other  course,  which  by  the  marshal  duiing  aneat,  should  be 

wvHiM  mimmi^e  the  lo«s  and  expense. such  borne  by  all  the  owners.    In  deciding, 

as  ix>  ne5^>^^ate  the  cancellation  of  the  however,  that  the  arresting  owners  are 

charters.  ai:d  fai'.irjs:  in  that,  to  ahand%Hi  liable  for  Kisses  as  above  stated.  I  am  of 

then),  thrvkwiuj?  txn  the  arresting?  owners  opinioa  that  such  losses  should  not  inclode 

ia  ei:her  ca^e  any  K>^  that  mi^ht  ensue,  daroages,  or,  in  other  wuids*  demtirrage  of 

SiN'h  a  <\^ar«  we  ihiuk,  allv^winjf  time  for  the  ship."* 
ne^>siaiions  and  communicaKions,  might 
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the  costs  of  the  outfit  of  and  preparation  for  that  voyage ;  on  the 
other  hand  that  the  proper  principle  by  which  to  ascertain  the 
position  of  a  shareholder  who  purchases  after  the  commence- 
ment of  a  voyage  is  to  state  the  accounts — to  charge  him  with 
his  share  of  the  expenditure  incurred  from  the  outset  of  it,  and  to 
credit  him  with  his  share  of  the  profits.  The  registrar  has  debited 
Mr.  Leslie  with  his  share  of  the  expenditure  of  the  voyage,  and 
credited  him  with  his  share  of  the  freight,  and  in  my 
opinion  he  was  right  in  *  so  doing.  It  is  a  question  which  [*  47] 
has  been  more  than  once  discussed,  and  with  reference  to 
which  there  does  not  appear  always  to  have  been  entire  unanimity 
of  opinion.  In  Doddington  v.  Hallett,  1  Ves.  Sen.  496,  Lord 
Hardwicke  had  under  consideration  the  question  of  how  accounts 
of  voyages  were  affected  by  the  insolvency  of  one  of  several 
co-owners,  and  he  observed  that  the  Court  would  never  extend  a 
partnership  of  this  kind  so  as  to  afifect  purchasers  beyond  what 
the  course  of  trade  would  do,  which  must  govern  in  mercantile 
matters.  This  authority  was  questioned  and  dissented  from  by 
Lord  Eldon  in  Ex  parte  Harrison,  2  Eose,  76,  and  Ex  parte  Youngs 
2  Ves.  &  Bea.  242.  But  it  is  material  to  note  how  Lord  Tenter- 
den  in  his  well-known  work  deals  with  liOrd  Hardwicke's  judg- 
ment "  This  usage  or  course  of  trade,"  he  says,  "  I  apprehend  to 
be  to  charge  the  assignee  or  purchaser  in  account  for  the  outfit 
and  other  expenses  incurred  in  respect  of  the  voyage,  of  which  he 
is  entitled,  in  consequence  of  his  purchase,  to  share  the  profits, 
which  can  be  only  the  voyage  in  prosecution  at  the  time  of  the 
purchase,  but  not  to  carry  back  the  charge  as  against  him  to  the 
expense  of  any  antecedent  adventure,  from  which  he  can  derive 
no  profits  "  (Abbott  on  Shipping,  12  ed.  p.  66).  This  passage 
seems  to  me  to  be  an  accurate  exposition  of  the  law,  and  I 
therefore  upheld  the  registrar's  decision  on  this  point.  A  question 
has  been  raised  also  with  regard  to  Leslie  as  to  his  liability  to 
pay  certain  calls  in  one  or  more  insurance  clubs,  but  I  can  find 
no  evidence  to  fix  him  with  any  such  liability. 

I  now  come  to  the  question  as  to  certain  other  co-owners 
known  as  the  Craven  defendants,  who  were  not  among  the  dissen- 
tient shareholders.  They  contended  that  the  registrar  was  wrong 
in  making  them  liable  in  proportions  other  than  64ths.  But 
they  had  notice  and  were  perfectly  well  aware  that  certain  co- 
owners  had  disclaimed  any  part  in  the  expenditure  of  the  voyages 
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subsequent  to  the  notice  of  July  19,  1884,  and  the  arrest  of 
the  Vindobala  which  followed  it.  They  allowed  the  sliip  to 
be  sailed,  and  to  be  sent  on  these  voyages.  Therefore  I  have  no 
hesitation  in   upholding  the  registrar's  judgment   on   this   point 

also,  to  the  eflFect  that  each  of  the  Craven  defendants 
[*  48]     must  pay  his  quota  *  of  the  total  expenses,  that  is,  in  other 

words,  that  they  are  liable  in  43rds  and  47ths,  and  not  in 
64ths.  I  have  now  dealt  with  the  main  points  which  have  been 
raised.  I  agree  with  the  view  which  the  registrar  has  taken,  and 
I  confirm  the  report 

[IN  THE  COURT  OF  APPEAL.] 
The  Vindobala. 

U  P.  D.  50  (8.  c.  58  L.  J.  P.  51 ;  60  L.  T.  657  ;  37  W.  B.  409 ;  6  Asp.  M.  C.  876). 

This  was  an  appeal  from  the  first  part  only  of  the  judgment  of 
Butt,  J.  (p.  233,  ante).  The  Court  of  Appeal  reversed  the  judg- 
ment of  Butt,  J.,  on  this  point,  viz.,  whether  the  defendants  were 
bound  by  a  charter-party  signed  by  the  managing  owner  of  the 
Vindobala,  The  judgment  turned  on  the  facts  and  the  construc- 
tion of  various  letters  and  telegrams,  and  did  not  touch  the  points 
of  law  decided  by  Butt,  J. 


No.  6.  — FEAZER  v.  CUTHBERTSON. 
(1880.) 

RULE. 

Whether  the  owner  of  shares  in  a  ship  acting  as 
managing  owner  in  a  particular  venture,  is  authorised 
thereto  by  another  owner  of  shares,  or  is  held  out  by  the 
latter  as  having  such  authority,  is  a  question  of  fact,  and 
the  mere  circumstance  that  the  name  of  the  former  stands, 
and  has  been  allowed  by  the  latter  to  stand,  on  the  register 
as  managing  owner,  is  not  conclusive. 
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Frazer  &  Co.  v.  Cnthbertson. 

6  Q.  B.  D.  93-99  (s.  c.  50  L.  J.  Q.  B.  277  ;  29  W.  R.  396). 

Ship,  —  Managing  Owner,  —  Entry  on  Register  as.  —  Authority  to  hind  [93] 
other  Owners,  —  Ship^s  Necessaries, 

W.  was  the  registered  owner  of  certain  shares  in  a  ship,  and  bad  been 
entered  on  the  register  as  managing  owner.  The  defendant  subseqnentiy 
became  the  registered  owner  of  other  shares  in  the  ship.  The  defendant  was 
not  aware  in  fact  that  W.  was  so  registered  as  managing  owner.  W.  sent  the 
ship  on  a  voyage  without  the  defendant's  knowledge,  and  contrary  to  the  terms 
of  an  agreement  made  between  them.  The  defendant  did  not  participate  in 
the  adventure,  and  had  previously  informed  W.  that  he  did  not  intend  to 
navigate  the  ship  or  .take  any  part  in  her  management.  The  plaintiffs  sup- 
plied necessaries  for  the  ship  previous  to  such  voyage,  upon  the  order  of  W. 
without  the  knowledge  or  consent  of  the  defendant.  The  plaintiffs,  before 
supplying  the  goods,  consulted  the  register,  and  found  the  defendant's  name 
entered  therein  as  part-owner  of  the  sliip :  — 

Held  J  by  Bowen,  J.,  that  the  fact  that  the  defendant  had  allowed  the  entry 
on  the  register  describing  W.  as  managing  owner  to  remain  unaltered  did  not 
per  se  amount  to  a  holding  out  of  W.  as  his  agent,  so  as  to  render  the  defend- 
ant  liable  for  the  necessaries  supplied  by  the  plaintiffs,  and  that  inasmuch  as 
W.  had  not  in  fact  authority  to  bind  the  defendant,  the  plaintiffs  could  not 
recover  against  the  defendant  for  such  necessaries. 

Further  consideration  before  Bowen,  J.    The  facts  and  argu- 
ments sufficiently  appear  from  the  judgment. 
Cave,  Q.  C,  and  McClymont,  for  the  plaintiffs. 
Wills,  Q.  C,  and  J.  Edge,  for  the  defendant.  Ctcr.  adv,  vult, 

December  20.  Bowen,  J.  —  The  plaintiffs  are  ship  provision  mer- 
chants carrying  on  business  at  Newport,  and  the  defendant  Cnth- 
bertson, at  the  date  of  the  supply  of  the  goods  and  stores 
for  which  this  *  action  is  brought,  was  the  registered  owner  [*  94] 
of  forty  sixty-fourth  shares  in  the  ship  Coniscliffe,  and  at  the 
same  date  J.  H.  Watson  was  registered  owner  of  twenty-four  sixty- 
fourth  shares  in  the  same  vessel,  and  was  also  on  the  register  as 
managing  owner  in  the  manner  which  I  shall  presently  discuss. 
The  defendant  denies  that  the  goods  and  stores  were  ordered  on 
his  credit,  or  that  he  is  liable  to  pay  for  them,  and  the  question 
of  his  liability  is  the  one  which  I  have  to  decide.  The  Coniscliffe 
belonged  originally  to  W.  H.  Watson  (the  father)  and  J.  H.  Wat- 
son (the  son),  who  together  were  in  partnership,  W.  H.  Watson 
being  registered  as  owner  of  thirty-six  shares,  and  J.  H.  Watson  of 
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eight  shares.     On  the  18th  of  November,  1875,  W.  H.  Watson  was 
entered  on  the  register  as  managing  owner. 

On  the  7th  of  August,  1877,  W.  H.  Watson  died,  leaving  J.  H. 
Watson,  his  son,  and  the  defendant  Cuthbertson  his  executors. 
His  thirty-six  shares  were  transferred  on  the  register  to  J.  H. 
Watson,  who,  on  the  31st  of  December,  1877,  caused  himself  to  be 
entered  on  the  register  as  managing  owner,  pursuant  to  the  provi- 
sions of  39  &  40  Vict.  c.  80,  s.  36.     The  entry  is  aa  follows :  — 

Sl8t  December,  1877. 

John  Hunter  Watson,  of  8,  Nile  Street,  Sunderland,  is  manag- 
ing owner  by  letter  under  his  hand  dated  the  15th  of  December, 
1877,  being  registered  owner  of  eight  shares. 

(Signed)  J.  Toyster, 

Begistrar. 

The  management  of  the  ship  after  the  death  of  W.  H.  Watson 
was  left  in  the  hands  of  J.  H.  Watson,  the  defendant  Cuthbertson 
taking  no  part  in  it.  At  the  time  of  the  death  of  W.  H.  Watson 
the  Coniscliffe  was  at  sea,  having  sailed  on  the  26th  of  October, 
1876.  She  returned  home  on  the  30th  of  April,  1878,  and  in  the 
ship's  husband's  books  relating  to  her  voyage,  kept  by  J.  H. 
Watson,  is  a  signature  of  the  defendant  Cuthbertson  as  executor 
of  W.  H.  Watson,  dated  the  23rd  of  July,  1878.  After  the  return 
in  April,  1878,  the  defendant  Cuthbertson  tried,  as  executor,  to 
sell  her.  She  was  put  up  to  auction  without  any  result  on  the 
13th  of  May,  1878.  On  the  27th  of  May,  1878,  it  was  agreed 
between  the  defendant  Cuthbertson  and  J.  H.  Watson  that 
[*  95]  J.  H.  *  Watson  should  purchase  the  thirty-six  shares  belong- 
ing to  the  testator's  estate.  The  price  to  be  paid  by  J.  H, 
Watson  was  £787  10s.,  payment  to  be  made  by  his  promissory 
note  given  on  the  1st  of  June,  1878.  J.  H.  Watson  gave  the 
promissory  note  as  agreed ;  the  note,  however,  being  dishonoured 
and  the  money  remaining  unpaid. 

The  Coniscliffe  meanwhile  had  again  gone  to  sea  upon  the  3rd 
of  June,  1878,  upon  a  voyage  to  Venice,  remaining  still  under 
the  management  and  control  of  J.  H.  Watson,  with  the  knowledge 
of  the  defendant  Cuthbertson,  who,  though  a  co-executor,  was  not 
at  this  time  a  registered  owner.  The  ship  in  this  voyage,  begin- 
ning June,  1878,  and  ending  March,  1879,  was  not  navigated  on 
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the  defendant  Cuthbertson's  account,  but  for  J.  H.  Watson  and 
the  then  owners.  Having  agreed  for  the  sale  of  the  vessel  to 
J.  H.  Watson,  the  defendant  Cuthbertson  took  no  interest  in  the 
arrangements  for  this  voyage. 

On  the  1st  of  March,  1879,  she  returned.  At  this  date  J.  H. 
Watson  still  owed  money  to  his  father's,  the  testator's,  estate, 
which  he  could  not  pay,  and  was  called  on,  upon  the  part  of  the 
defendant  Cuthbertson,  his  co-executor,  to  reduce  his  indebtedness. 
To  protect  his  interest  a  bill  of  sale  was  taken  by  defendant 
Cuthbertson  of  thirty-six  shares  belonging  to  J.  H.  Watson, 
which  was  entered  on  the  register  on  the  21st  of  May,  1879,  and 
four  shares  were  at  the  same  time  transferred  by  another  brother 
to  Cuthbertson,  leaving  the  defendant  Cuthbertson  as  registered 
owner  of  forty  shares  in  all  upon  the  21st  of  May,  1879 :  J.  H, 
Watson  still  continuing  to  hold  twenty-four  other  shares  in  her. 
This  was  the  first  time  that  any  entry  appears  on  the  register  of 
any  interest  in  the  ship  being  held  by  the  defendant  Cuthbertson. 
The  memorandum  of  the  31st  of  December,  1877,  was  still  left 
standing  in  the  register. 

At  the  date  of  the  bill  of  sale  and  the  transfer  of  April  and 
May,  1879,  the  defendant  Cuthbertson  informed  J.  H.  Watson 
that  he,  the  defendant  Cuthbertson,  did  not  intend  to  navigate  the 
ship,  but  meant  to  have  her  sold.  On  the  6th  day  of  June  a 
meeting  of  the  executors  was  held,  and  a  resolution  was  come  to 
that  she  should  be  sold  by  auction.  Later  on  in  the  same  day  a 
further  meeting  of  the  executors  took  place,  at  which  J.  H. 
*  Watson  agreed  to  purchase  the  forty  shares  registered  in  [*  96] 
Cuthbertson's  name  for  £550,  and  to  pay  cash  on  signing  the 
bill  of  safe :  and  it  was  agreed  that  the  vessel  was  not  to  leave  port 
till  the  cash  was  paid,  and  the  bill  of  sale  signed :  Cuthbertson  at 
the  same  time  informing  J.  H.  Watson  that  he  had  no  inten- 
tion of  navigating  the  ship,  and  would  not  take  any  part  in  her 
management. 

The  following  entry  was  thereupon  made  in  the  executor's  books : 

"Mr.  Watson  agreed  to  buy  the  shares  in  the  Coniscliffe  for 
£550.  To  pay  cash  on  signing  of  bill  of  sale.  The  vessel  not  to 
leave  port  until  cash  paid,  and  bill  of  sale  signed." 

The  order  for  the  goods  and  stores  for  which  this  action  was 
brought  was  given  by  J.  H.  Watson  on  the  21st  of  June  without 
the   knowledge  of    the    defendant    Cuthbertson.    The  plaintiffs 
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doubting  J.  H.  Watson's  credit,  wrote  for  a  copy  of  the  ship's 
register,  and  found  Cuthbertson's  name  upon  it  as  registered 
owner  of  forty  shares,  and  learned  upon  inquiry  that  Cuthbertson 
was  a  solvent  person.  The  order  was  given  and  accepted  on  the 
21st  of  June,  and  the  goods  of  the  value  of  £153  (which  it  is 
admitted  were  necessaries  for  the  ship  if  she  was  to  sail),  were 
supplied  upon  the  23rd  of  June.  After  their  delivery  the  ship 
was  sent  to  sea  by  J.  H.  Watson  without  Cuthbertson's  knowledge, 
and  in  breach  of  the  arrangement  made  to  the  contrary  on  the 
6th  of  June.  In  the  following  August,  J.  H.  Watson  filed  his 
petition  in  bankruptcy.  The  plaintiffs  subsequently  sued  the 
defendant  Cuthbertson  for  the  price  of  the  goods  and  stores :  the 
defendant  Cuthbertson  up  to  that  time  having  had  no  knowledge 
of  the  transaction. 

It  was  contended  on  the  part  of  the  plaintiffs  that  the  defend- 
ant Cuthbertson  was  liable  as  owner  of  the  ship  and  as  a  party  to 
the  adventure  ;  but  that  in  any  event  he  had  held  out  Watson  as 
managing  owner  to  the  world,  and  was  bound  by  his  contracts, 
made  in  the  employment  of  the  ship.  The  plaintiffs  contended 
that  during  the  former  voyage  J.  H.  Watson  had  been  allowed  to 
navigate  the  ship  by  or  on  behalf  of  the  owners,  and  that  the 
entry  of  the  31st  of  December,  1877,  on  the  register,  by  which  he 
purported  to  nominate  himself  as  managing  owner,  still  remained 
uncancelled  after  the  transfer  to  Cuthbertson  of  forty  shares 
[*97]  upon  *the  21st  of  May,  1879.  Of  the  existence  of  this 
entry  of  the  31st  of  December,  Cuthbertson  was,  in  feet, 
unaware,  unless  the  above  fects  amount  in  law  to  notice  to  Cuth- 
bortson  of  its  existence. 

I  entertain  no  doubt  that  the  defendant  Cuthbertson  was  not 
intoTOstod  in  the  adventure,  and  that  as  a  fact  the  order  for  the 
poods  was  not  only  not  given  on  his  behalf,  or  with  his  authority, 
b\)t  without  his  knowledge  or  sanction,  and  in  violation  of  the 
ox  proas  bargain  between  himself  and  J.  H.  Watson  that  the  vessel 
dhouhl  not  bo  sent  to  sea.  Th^  only  serious  question  as  it  seems 
to  nto  in  whothor  the  effect  of  the  uncancelled  entry  of  the  31st  of 
|)ooou\bor«  1877«  >vns  to  hold  out  J.  H.  Watson  to  third  parties  as 
)if*tM)t  to  navi^^ato  and  manage  the  ship  on  behalf  of  the  defendant 
('uthbort.Ht>n  frinn  and  after  the  21st  of  May,  1879. 

Tho  ontry  of  tl\e  Slst  of  December,  1877,  was  made  in  pursu- 
MU*«*  y^t  W  &  40  Vict  c,  SO,  s.  36,  which  is  as  follows:  — 
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"  The  name  and  address  of  the  managing  owner  for  the  time 
being  of  every  British  ship,  registered  at  any  port  or  place  in  the 
United  Kingdom,  shall  be  registered  at  the  Custom  House  of  the 
ship's  port  of  registry. 

"Where  there  is  not  a  managing  owner  there  shall  be  so 
registered  the  name  of  the  ship's  husband,  or  other  person  to 
whom  the  management  of  the  ship  is  entrusted  by  or  on  behalf 
of  the  owner ;  and  any  person  whose  name  is  so  registered,  shall 
for  the  purposes  of  the  Merchant  Shipping  Acts,  1854  to  1876, 
be  under  the  same  obligations,  and  subject  to  the  same  liabilities, 
as  if  he  were  the  managing  owner. 

"  If  default  is  made  in  complying  with  this  section,  the  owner 
shall  be  liable,  or  if  there  be  more  owners  than  one,  each  owner 
shall  be  liable  in  proportion  to  his  interest  in  the  ship,  to  a 
penalty  not  exceeding  in  the  whole  £100,  each  time  the  ship 
leaves  any  port  in  the  United  Kingdom.''  ^ 

The  law  relating  to  the  position  and  liabilities  of  registered 
owners  of  ships  is  tolerably  clear.  Shipowners  to  begin  with  are 
not  necessarily  partners.  An  owner's  liability  or  non-liability  for 
necessaries  supplied  to  a  ship  depends  on  the  question  whether 
the  person  who  gave  the  order  had  his  authority  to  give  it.  The 
register  no  doubt  is  evidence  of  ownership  of  the  vessel,  and  the 
registered  owner,  until  the  contrary  is  shown,  may  be  pre- 
sumed to  ♦  be  the  employer  of  those  who  have  the  custody  [*  98] 
of  her,  and  who  are  engaged  in  her  navigation.  But  a 
part-owner,  whether  registered  or  not,  has  no  power  to  bind  the 
other  owners  without  their  assent.  The  question  in  each  case  is 
one  of  fact,  whether  he  has  had  such  authority  committed  to  him, 
or  if  this  is  not  in  fact  the  case,  whether  he  has  been  allowed  to 
hold  himself  out  as  armed  with  such  apparent  authority.  Such 
being  beyond  all  doubt  the  general  law,  what  has  really  to  be 
determined  in  this  case  is  the  question  whether,  by  inadvertently 
suflfering  the  entry  of  the  Slst  of  December,  1877,  to  remain 
unaltered,  the  defendant  Cuthbertson  held  out  to  third  parties 
consulting  the  register  that  J.  H.  Watson  was  his  agent  to  manage 
and  navigate  the  ship  on  his  behalf. 

I  will  assume  for  the  purpose  of  my  judgment  that  third 
persons  consulting  the  register  had  a  right  to  consider,  as  between 
themselves  and  all  owners  upon  the  register,  including  of  course 

1  See  now  sect  59  of  the  Merchant  Shipping  Act,  1 894  (57  &  58  Vict.  c.  60).  —  R.  C. 
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the  defendant,  that  J.  H.  Watson  was  a  managing  owner  within 
the  meaning  of  the  section  I  have  referred  to. 

The  term  managing  owner,  however,  is  not  defined  in  the  Act 
of  Parliament ;  it  is  a  commercial  and  not  a  legal  expression.  It 
is  perfectly  true  that  a  managing  owner  is  a  name  which  fre- 
quently and  commonly  denotes  an  owner,  to  whom  the  other 
owners  have  delegated  the  management  of  a  vessel.  But  I  do 
not  think  it  follows,  as  of  course,  that  every  single  other  owner 
must  be  taken  to  have  joined  in  the  adventure  merely  because 
there  is  an  owner  called  a  managing  owner. 

Language  occurs  both  in  some  text  books,  and  in  some  decided 
cases,  whicn  seems  to  be  based  on  the  assumption  that  a  managing 
owner  is  an  owner  employed  by  and  on  behalf  of  all  his  brother- 
owners  without  exception :   see  Abbott  on  Shipping,  p.  72,  10th 
ed. ;  Barker  v.  Highley,  15  C.  B.  (N.  S.)  27 ;  32  L  J.  C.  P.'  270 ; 
Coulthurst  V.  Sweet,  L.  R.  1  C.  P.  649.     But  there  is  no  magic  in 
the  term   managing  owner  which  creates  him  a  plenipotentiary 
for  those  owners  whose  agent  he  is  not  in   fact.    The   writers 
and    Judges    in    the   passages    and    cases,   to   which    I    allude, 
have  been  discussing  the  extent  of  the  authority  of  the  person 
appointed,  not  the  question  whether  every  single  owner  must  be 
taken   to   have  joined  in  his  appointment.     In  the  two 
[*  99]  *  cases  I  have  cited,  it  was  assumed,  and  was  no  doubt 
the  fact  (as  it  often  if  not  generally  must  be  the  fact)  that 
all  the  owners  were  partners  in  the  employment  of  the  ship,  and 
assented  to  the  appointment  of  one  managing  owner.    But  an 
advertisement  that  A.  B.  is  managing  owner  of  a  vessel  seema-to 
me  to  mean  no  more  than  that  as  owner  he  is  entrusted  by  such 
of  the   owners  as  are   interested   in    the  ship's   employment  to 
manage  her  affairs.    An  entry  to  a  like  efifect  upon  the  register 
docH   nothing  further.     The   36th   section   of  the  Act  nowhere 
cnjat(5»  new  agents,  new  functions,  new  capacities,  nor  clothes 
<jxi«ting  agents  with  enlarged  powers.     The  section  is  part  of  the 
iii^ujhiiHJry  designed   to   secure  adequate  protection  for  lives  and 
|;rop(;rty  at  sea ;  and  provides  with  that  or  a  similar  object  that  a 
mrUiWx  class  of  agents  when  they  are  appointed  shall  be  registered, 
no  that  it  may  be  known  who  in  fact  is  managing  the  vessel    A 
inarinj^irig  owner  registered  under  the  Act  is  no  more  and  no  less 
tli/tn  a  tnannging  owner  before  the  Act    He  binds  those  whose 
hymi  h(5  in,  he  binds  nobody  besides. 
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Here  J.  H.  Watson  was  not  in  fact  the  agent  of  the  defendant 
Cuthbertson,  it  is  not  suggested  that  he  was  —  and  I  do  not  think 
that,  by  leaving  unaltered  the  entry  in  the  register  which  described 
J.  H.  Watson  as  managing  owner,  the  defendant  Cuthbertson 
held  him  out  as  his  managing  owner,  that  is  to  say,  as  clothed 
with  authority  to  bind  any  owners  other  than  those  who  had 
in  fact  intrusted  to  him  the  management  of  the  ship.  Judgment 
must  therefore  be  entered  for  the  defendant  with  costs. 

Judgment  for  the  defendant. 

ENGLISH  NOTES. 

A  similar  principle  is  applied  by  the  House  of  Lords  in  Scheihler  v. 
Fumess,  1893,  A.  C.  8,  62  L.  J.  Q.  B.  201,  68  L.  T.  1,  7  Asp.  M.  C. 
263  (briefly  stated  in  notes  6  R.  C.  628),  where  the  owner  of  the  ship 
registered  as  managing  owner  had  parted  with  the  possession  and 
control  of  the  ship  under  a  charter-party  to  the  charterer,  and  was 
held  not  liable  for  the  loss  of  goods  shipped  under  bills  of  lading 
signed  by  the  captain,  who  was  the  servant  of  the  charterer.  The 
mere  circumstance  that  the  name  of  the  defendant  as  managing  owner 
had  been  allowed  to  stand  on  the  register  did  not  render  him  liable, 
although  the  shipper  had  no  notice  of  the  charter-party.  Compare 
Manchester  Trust  Co.  v.  Fumess  (C.  A.),  1895,  A.  C.  589,  64  L.  J.  Q. 
B.  766,  73  L.  T.  110,  44  W.  R.  178,  8  Asp.  M.  C.  57,  a  case  distin- 
guished on  the  ground  that  the  master  was,  and  continued  to  be  in 
fact,  the  servant  of  the  ship-owner,  although  there  was  a  special  clause 
in  the  charter-party  having  the  effect  of  making  the  charterers  prim- 
arily liable,  as  between  themselves  and  the  ship-owners,  for  the  acts  of 
the  captain. 

AMERICAN  NOTES. 

The  fact  that  the  register  is  in  the  name  of  one  person  does  not  prevent 
parol  proof  that  that  person  and  others  are  owners  pro  hac  vice,  and  are  jointly 
interested  in  a  voyage.  United  States  v.  Willingsy  4  Cranch  (U.  S.),  48,  56 ; 
Taggard  v.  Loring,  16  Massachusetts,  336;  Vinal  v.  Burrill,  16  Pickering 
(Mass.),  401,  406. 

When  the  ownership  of  the  vessel  is  a  tenancy  in  common,  one  part-owner, 
though  its  master,  has  no  lien  upon  his  co-owners'  shares  for  his  advances. 
The  Daniel  Kaine,  35  Federal  Rep.  785. 

The  register  of  one  person  as  master  does  not  prevent  another  being  the 
master.  The  Hattie  Thomas,  59  Federal  Rep.  297 ;  Davidson  v.  Baldwin,  79  id. 
95.  While  in  some  European  countries  the  mode  of  a  master's  appointment 
is  prescribed  by  law,  here  the  law  does  not  interfere  as  to  his  qualifications  or 
mode  of  appointment  further  than  regards  his  national  character,  and  any 
authorization  competent  to  make  him  the  owner's  agent  is  sufficient  to  consti- 
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tefte  him  master  of  the  ship;  the  Registry  Acts  simply  relate  to  the  rerenne, 
and  (bstingnish  beiween  domestic  aod  foreiga  vessels,  and  the  legal  appoint- 
ment of  the  master  is  preeomed  apon  his  producing  the  ship's  register.  The 
BottoH,  Blatchford  and  Rowland's  Admiralty  Cases  (U.  S),  309»  819;  see 
Umiud  Siata  t.  GSiies^  Peters'  Circuit  Court  Rep.  159. 


No.  7.— THE  MAKIOK 
(1884.) 

RULE. 

The  Court  will  not  exercise  their  discretionary  power  of 
ordering  the  sale  of  a  ship  against  the  will  of  some  of  the 
part-owners^  unless  a  strong  case  is  made  for  the  interfer- 
ence of  the  Court. 

The  Marion. 

10  P.  IV  4-5  15.  c.  54  L.  J.  P.  8;  51  L.  T.  906;  3.1  W.  R.  432;  5  Asp.  M.  C.  339). 
[4]  CtHMmtfTsft^.  —  Sale.  —  24  Vict  c.  10,  s.  8. 

The  0>art  will  not  exercise  the  power  of  sale  conferred  on  it  by  24  Yict 
c  U\  s.  ^%^  by  ordering  the  sale  of  a  ship,  unless  a  part-owner  —  whether  he 
b«  the  owner  of  a  minority  or  majority  of  shares  —  makes  out  a  very  strong 

ease* 

i\>ntintteii  and  embittered  disagreements  between  two  part-owners  were 
held  not  to  constitute  sufficient  reason  for  the  interference  of  the  Court. 

Motion  on  behalf  of  W.  C.  Lang,  the  owner  of  22/64th  shares  in 
tho  ship  J/iiriort  for  the  sale  of  the  ship.  The  other  co-owners 
woiv  i\  K  Forwood,  who  owned  38/64th  shares,  and  one  Nash, 

who  ownoil  the  remaining  4/64th  shares.  An  action  of  re- 
[♦rO  stniiut  *had  been  commenced  by  Lang  against  the  other 

two  owners, and  by  order  of  the  district  registrar  at  Liverpool 
the  pUuutitfs  shares  had  been  appraised.  Forwood  had  for  some 
X\\\\^  Ihhmi  tho  manning  owner  of  the  Marion,  but  he  and  Lang 
>Yeiv  oi\liivly  unable  to  agree  as  owners  of  the  Marion  in  regard  to 

^  ^'l   S     The  High  Court  of  Admi-  settle  all  accounts  oatstanding  and  nn- 

^w/.K.Ii  bH^e  jwrUaicUon  to  decide  all  settled  between  the  parties  in    relation 

.     i.  .u  AV^MUtf  U^twtH^n  the  civownera,  or  thereto :  and  may  direct  the  said  ship  or 

^        .1  \  hx^\\\  to«ohi«tf  X\w  o>\Ticwhip.  pos-  any  share  thereof  to  be  sold,  and  may  make 

ril»!.«   ompV^vmout.  aiul  oarnin.jr«  of  any  such  order  in  the  premises  ss  to  it  may 

Ihu.ivli-i^Mva  M  mvv  rrt  In  England  or  seem  meet. 
W^U^,  .vr  ttivv  »lMiw  thereof,  and  may 
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the  employment  and  management  of  the  vessel,  and  Lang  had 
been  a  loser  by  her.  There  had  been  litigation  in  regard  to  the 
Marion  between  them  previous  to  the  commencement  of  the 
present  action,  in  which  the  Marion  was  arrested  on  the  23rd  of 
September.  Each  party  was  willing  to  buy  the  shares  of  the  other 
at  the  appraised  value,  but  neither  would  come  to  terms.  The 
plaintiff  therefore  gave  notice  of  this  motion  for  an  order  for  the 
sale  of  the  entire  ship  under  24  Vict.  c.  10.  s.  8,  and  the  defendant 
gave  a  counter-notice  of  motion  for  the  sale  of  the  plaintiffs 
shares. 

Bucknill,  for  the  plaintiff,  argued  that  as  the  parties  were  at 
a  complete  deadlock,  the  proper  solution  of  the  difficulty  was  for 
the  Court  to  exercise  the  statutory  power  and  order  a  sale  of  the 
ship,  and  apportion  the  proceeds  between  the  part-owners.  He 
relied  on  The  Ndby  Schneider,  3  P.  D.  152. 

Myburgh,  Q.  C,  for  the  defendant,  argued  that  the  circumstances 
of  the  case  would  not  justify  the  Court  in  ordering  a  sale  of  the 
ship.    The  plaintiff  could  sell  his  shares  in  the  market. 

Butt,  J. — I  shall  not  order  the  sale  of  this  ship.  A  part  owner, 
who  may  always  sell  his  own  shares  in  a  ship,  must  make  out  a 
very  strong  case  to  induce  the  Court  to  make  an  order  for  the  sale 
of  the  whole  ship,  by  which  his  co-owners  are  forced  to  part  with 
their  property  whether  they  like  it  or  not.  I  think  that  no  such 
case  is  made  out  here. 

Counsel  for  the  defendant  then  mentioned  the  counter-motion, 
but  on  an  intimation  from  the  Court  that  it  was  governed  by  the 
decision  just  given,  it  was  not  further  pressed. 

ENGLISH  NOTES. 

The  section  referred  to  is  contained  in  the  Act,  entitled  ''The 
Admiralty  Court  Act,  1861,''  passed  on  the  preamble  that  ''it  is  ex- 
pedient to  extend  the  jurisdiction  and  improve  the  practice  of  the  High 
Court  of  Admiralty."  The  powers  of  this  section,  with  the  other 
powers  of  that  Court,  were  transferred  to  the  High  Court  of  Justice  by 
the  Supreme  Court  of  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s. 
16;  and  the  consequential  proceedings  are  assigned  by  sect.  34  of  the 
same  Act  to  the  Probate  Divorce  and  Admiralty  Division.  The  power 
does  not  appear  to  be  affected  by  anything  in  the  Merchant  Shipping 
Act,  1894. 
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AMERICAN  NOTES. 

As,  under  the  United  States  Constitution,  the  Federal  judicial  power  em- 
braces all  cases  of  a  maritime  nature,  whether  they  are  particularly  of  admiralty 
cognizance  or  not,  and  the  admiralty  jurisdiction  here  is  limited  only  by  the 
general  maritime  law  of  nations,  and  is  not  confined  to  that  of  England  or  of  any 
one  maritime  nation,  tlie  general  jurisdiction  of  the  admiralty  over  part-owners 
of  a  vessel  is  held  to  imply  a  right  to  order  a  sale  of  the  vessel,  the  question 
being  only  as  to  the  expediency.  The  Senaca,  3  Wallace,  Jr.  (U.  S.),  305,  399, 
reversing  Davis  v.  The  Senaca,  Gilpin  (U.  S.),  10.  If  the  part-owners  are 
equally  divided  in  opinion  as  to  the  manner  of  employing  the  ship,  then,  ac- 
cording to  the  general  maritime  law,  the  ship  may  be  ordered  sold  and  the 
proceeds  distributed  among  them.  The  Senaca,  supra;  Head  v.  Amoskeag 
Manuf,  Co.,  113  United  States,  9, 23 ;  Story  on  Partnership,  s.  439.  The  more 
usual  practice  is,  when  the  part-owners  of  a  ship  cannot  agree  upon  her  employ- 
ment, for  the  Admiralty  Court  to  authorize  the  majority  to  send  her  to  sea,  on 
giving  security  to  the  dissenting  minority  to  bring  back  and  restore  the  ship, 
or,  if  she  be  lost,  to  pay  them  the  value  of  their  shares,  in  which  case  the  mi- 
nority can  neither  recover  part  of  the  profits  of  the  voyage,  nor  compensation 
for  the  use  of  the  ship.  The  Orleans  v.  Phcsbus,  11  Peters  (U.  S.),  175,  183; 
Head  v.  Amoskeag  Manuf,  Co.,  113  United  States,  9,  23;  The  Marengo, 
1  Lowell  (U.  S.),  52;  see  Lewis  v.  Kinney,  5  Dillon  (U.  S.),  169;  The  Ocean 
BeUe,  6  Benedict  (U.  S.),  253. 


Section  III.  —  Master.    His  Authority  and  Duties. 

No.  8.  — CARD  V.  HOPE. 
(K.  B.  1824.) 

RULE. 

The  appointment  of  the  master  of  a  ship  is,  in  general,  to 
be  exercised  by  the  majority  of  the  part-owners ;  but  the 
exercise  of  the  power  carries  with  it  a  duty  to  exercise  a 
free  and  impartial  judgment ;  and  any  agreement  tending 
to  fetter  that  judgment  is  a  violation  of  that  duty  and  is 
illegal. 

Card  V.  Hope. 

2  Barn.  &  Cress.  661-676  (26  R.  R.  503). 

Ship.  —  Appointment  of  Managing  Owner.  —  Detur  Dignioru 

[661]        A.  and  B.  (being  owners  of  nine  sixteenth  shares  of  a  ship,  and  also 
husbands  or  managing  owners),  by  deed,  sold  five  sixteenths  to  C. 
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The  deed  contained  a  covenant  that  C.  should  be  appointed  to  the  command  of 
the  ship  and  that  A.  and  B.  should  continue  to  have  the  management,  as  hus- 
bands, and  should  elect  the  tradesmen  and  appoint  all  the  officers  ;  and  that 
if  C.  should  relinquish  the  command,  or  die,  A.  and  B.  should  appoint  such 
fit  person  to  succeed  him  as  might  be  approved  of  by  him  or  his  executors,  or 
that  he  or  they  might  nominate  a  fit  person  to  the  command  in  his  stead,  and 
that  A.  and  B.  should  be  employed  as  the  agent  of  C.  in  the  concerns  of  the 
ship;  and  if  C.  should  be  minded  to  sell  all  or  any  of  his  shares,  he  might  do 
so,  upon  condition  that  the  purchasers  should  abide  by  the  stipulations  in  the 
deed,  and  not  remove  A.  and  B.,  or  the  survivor  of  them,  from  being  manag- 
ing owners,  so  long  as  they  should  perform  the  stipulations  on  their  part :  Held^ 
that  although  the  covenant  to  continue  A.  and  B.  as  C.'s  agents  in  the  con- 
cerns of  the  ship  might  be  lawful  if  it  stood  alone,  yet  the  deed  being  founded 
on  a  contract  for  the  sale  of  the  shares,  with  a  stipulation  for  the  appointment 
to  the  command,  and  the  continuance  of  the  management,  it  was  illegal  and 
void. 

Covenant  upon  an  indenture  bearing  date  the  9th  of  December, 
1818,  which  recited  that  Card  and  Cannan  were  together  legally 
entitled,  and  stood  possessed  of,  and  interested  in,  nine  sixteenth 
shares  or  parts  of  the  ship  Herefordshire,  at  that  time  commanded 
by  Captain  John  Money,  and  under  a  charter-party  for  freight  to 
the  East  India  Company  for  six  successive  voyages  to  and  from 
the  East  Indies,  two  of  which  voyages  had  been  performed ;  and 
that  the  defendant  Hope  had  contracted  with  Card  and  Cannan 
for  the  purchase  of  five  sixteenth  shares  or  parts  of  the  ship  at  the 
price  of  £22,000,  and  upon  the  terms  thereinafter  specified ; 
and  that  Hope  should  be  appointed  to  the  command  of  the 
*  ship  so  soon  as  she  should  have  completed  her  next  or  [*  662] 
then  voyage  under  the  charter-party,  if  not  earlier  ap- 
pointed to  the  said  command,  and  that  Card,  or  Card  and  Cannan, 
and  the  survivor  of  them,  should  continue  to  be  the  manag- 
ing owner  or  owners  of  the  ship,  and.  should  effect  all  the  in- 
surances on  the  five  sixteenth  shares  of  the  ship  so  agreed  to  be 
purchased  by  Hope,  and  conduct  the  other  concerns  of  Hope  as 
the  owner  of  the  said  five  sixteenth  shares  thereof,  in  manner 
thereinafter  particularly  described.  This  deed  contained  the  fol- 
lowing covenants:  Card  and  Cannan  covenanted  to  sell  and 
transfer  to  Hope,  and  he  covenanted  to  purchase  five  sixteenth 
shares  or  parts  of  the  ship,  free  and  clear  of  all  debt,  claim 
demand,  or  liability  of  any  kind  whatever,  up  to  the  time  of  the 
ship's  entering  into  the  dock  for  survey  and  repair  previously  to 
entering  upon  her  next  or  third  voyage,  at  the  sum  of  £22,000 
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sterling,  to  be  paid  in  manner  therein  mentioned ;  that  is  to  say^ 
the  sum  of  £10,000,  part  thereof,  to  be  paid  to  Card  on  a  good  and 
valid  bill  of  assignment,  or  transfer  of  the  five  sixteenth  shares  or 
parts  of  the  ship,  being  duly  executed  and  made  by  Card  and  Can- 
nan,  or  one  of  them,  to  and  into  the  name  of  Hope,  and  the  re- 
maining sum  of  £12,000  to  be  secured  by  the  joint  and  several 
bond  of  Hope,  and  such  other  person  as  might  be  approved  of  by 
Card  and  Cannan,  and  to  be  made  payable  with  interest  at  five  per 
cent  per  annum,  in  the  proportions  and  at  the  periods  following : 
that  is  to  say,  the  sum  of  £5000,  part  of  the  said  sum  of  £12,000, 
to  be  payable  on  the  19th  December,  1820,  and  the  residue  of  the 
said  sum  to  become  due  and  payable  on  the  9th  December,  1821. 
Covenant,  that  Card  and  Cannan,  and  the  survivor  of  them,  should 

be,  and  continue  to  be,  the  managing  owners  or  husbands, 
[*663]  owner,  or  husband  of  *the   ship,  so  long  as  they  or  he 

should  be  desirous  to  continue,  and  should  faithfully  and 
to  the  best  of  their  or  his  ability  attend  to  and  conduct  the  con- 
cerns of  the  ship.  And  that  so  soon  as  the  ship  should  have  com- 
pleted her  next  or  third  voyage,  Hope  should,  if  that  event  should 
not  have  before  taken  place,  be  appointed  to  the  command  of  the 
ship  on  all  her  future  and  succeeding  voyages,  both  for  and  during 
the  continuance  of  the  then  charter-party,  and  such  other  voyages 
as,  after  the  expiration  or  other  determination  thereof,  she  might 
undertake  or  perform ;  and  that  Card  and  Cannan,  or  the  survivor 
of  them,  as  such  managing  owner  or  owners,  should  do  all  neces- 
sary acts  .to  have  Hope  effectually  invested  with  the  command 
of  the  ship  according  to  the  rules  of  the  service  of  the  East  India 
Conii>any;  and  that  Hope  should  have  and  enjoy  all  the  usual 
advantages  appertaining  to  and  to  be  derived  from  such  appoint- 
ment and  command ;  and  further,  that  in  case  Hope  should  from 
ill  health,  or  from  any  othex  cause,  retire  from  and  resign  the 
conuuand,  or  that  he  should  depart  this  life  before  he  should 
1)0  appointed  to  or  assume  the  command,  or  while  holding  the 
sanu\  or  as  the  case  might  be,  that  Card  should  be  at  liberty  to 
appoint  a  tit  and  proper  person  as  a  successor  to  Hope,  upon  such 
terms  as  might  be  approved  of  by  Hope  or  his  executors,  &c. ;  or 
upon  such  terms  as  Hoix\  his  executors,  Ac.  might  be  able  to 
ohuxin  on  the  nonunation  and  appointment  of  such  successor;  and 
in  04\se  Canl  should  decUne  to  appoint  such  successor  on  the 
terms  afon^said,  then  that  Hope  or  his  executors,  &c.  should  be 
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permitted  to  appoint  in  his  stead  a  fit  and  proper  person  to  the 
command  of  the  ship ;  and  that  such  person,  so  appointed, 
should  be  entitled  to  *  all  the  advantages  that  he,  Hope,  [*  664] 
would  by  the  said  indenture  be  entitled  to  in  right  of  such 
command ;  ^nd  that  the  managing  owner  for  the  time  being  should 
perform  and  fulfil  all  the  several  stipulations  and  agreements  for 
the  benefit  and  advantage  of  such  person  that  might  be  appointed 
as  last  aforesaid  that  Hope  would  be  entitled  to  demand  and 
require  if  holding  and  in  actual  command  of  the  ship ;  and  further, 
that  Card  and  Cannan,  or  the  survivor  of  them,  as  such  managing 
owners  or  owner,  or  ship's  husband,  should  be  allowed  for  all 
the  expenses  properly  incurred  in  the  management  and  conduct  of 
the  concerns  of  the  ship,  and  a  commission  of  £2  IQs.  per  cent 
upon  all  moneys  and  freight  received  for  the  account  of  the  owners 
of  the  ship,  and  in  consideration  thereof,  that  they,  as  such  ship's 
husbands  as  aforesaid,  should  keep  proper  books  and  accounts 
of  all  the  transactions  entered  into  and  carried  on  for  and  on 
account  of  the  owners  in  respect  to  the  management  and  concerns 
of  the  ship,  as  he  or  they  should  from  time  to  time  require ;  and 
that  Card  and  Cannan,  or  the  survivor  of  them,  as  such  managing 
owners  or  owner  as  aforesaid,  should  from  time  to  time  give  credit 
to  Hope  and  the  other  owners  of  the  ship  for  all  moneys,  profits, 
and  emoluments  received  for  and  on  account  of  the  ship  and  the 
owners  thereof,  and  should  and  would  give  credit,  and  allow  to  the 
owners  all  discounts  and  allowances  employed  for  and  on  account 
of  the  ship ;  and  further,  that  Card  and  Cannan,  as  merchants  and 
co-partners,  or  the  survivor  of  them,  should  from  time  to  time  be 
employed  as  the  agents  of  Hope  in  the  concerns  of  the  ship,  and 
effect  the  insurances  on  his  five  sixteenth  shares  or  parts  thereof, 
also  on  all  such  investments  on  the  several  outward 
♦  and  homeward  voyages,  as  he  might  from  time  to  time  [*  665] 
make  and  have  on  board  the  same  ship,  whether  the  same 
consisted  of  goods  or  specie:  and  that  Card  and  Cannan,  or  the 
survivor  of  them,  as  such  managing  owners  or  owner  as  aforesaid, 
should  have  the  right  of  nominating  and  appointing  all  the  other 
officers  to  serve  on  board  the  ship,  and  that  Hope  should  and 
would,  on  such  nomination  and  appointment,  present  from  time  to 
time,  and  at  all  times  thereafter,  all  and  every  such  officers  to  the 
Honourable  Court  of  Directors  of  the  East  India  Company,  in 
order  to  their  being  confirmed  in  their  respective  stations:   that 
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for  they  have  a  right  to  expect  the  exercise  of  an  impartial  judg- 
ment in  the  selection  of  officers.  The  majority  of  the  shareholders 
in  value  have  the  power  of  appointing  officers,  and  any  contract 
calculated  to  have  the  effect  of  fettering  their  judgment,  is  a  con- 
tract in  fraud  of  the  other  part-owners.  It  is  also  fraudulent 
as  against  the  charterers :  they  also  have  an  interest  in  the 
appointment  of  fit  persons  to  be  officers,  and  they  had  a  right  to 
the  exercise  of  an  unbiassed  judgment  on  that  subject  by  the  person 
having  the  power  of  appointing  the  officers.  For  the  same 
reasons,  also,  this  deed  is  contrary  to  public  policy. 

Evans,  contrit.  —  The  contract  in  this  case  was  no  fraud  upon 
third  persons,  for  this  species  of  contract  is  in  constant  use  among 
the  owners  of  ships  in  the  East  India  service,  and  they  must» 
therefore,  be  taken  to  have  been  conusant  of  it  Neither  was  it 
a  fraud  upon  the  charterers.  It  is  an  established  principle,  that 
a  party  is  not  to  be  presumed  to  have  done  that  which  is  against 

law;  and  there  is  nothing  on  the  face  of  the  deed  to 
[*669]  show  that  there   was  any  sale  of  the  command.     *It 

does  not  appear  that  the  price  paid  for  the  shares  ex- 
ceeded their  real  value.  At  all  events,  the  covenant  to  appoint 
the  defendant  to  the  command  is  an  independent  covenant,  and 
per  se  is  not  illegal.  As  to  the  agreement  to  continue  the  defend- 
ant in  the  command,  that  is  mere  surplusage,  for  the  owners  have 
not  the  power  of  removing  a  captain  without  the  consent  of  the 
E«wt  India  Company.  In  Blackford  v.  Preston,  it  was  held  that 
a  sale  of  the  command  of  a  ship  in  the  East  India  Company's 
service  was  illegal;  but  there,  evidence  was  given  to  show  that 
it  was  contrary  to  the  bye-laws  of  the  company.  Here,  the  bye- 
laws  are  not  set  out  upon  the  pleadings,  and  the  Court  cannot  take 
judicial  notice  of  them.  As  to  the  plaintiffs  having  the  appoint- 
ment of  other  officers,  there  is  no  danger  of  an  improper  person 
being  appointed;  because,  before  their  appointment,  they  must 
undergo  an  examination,  and  be  approved  of  by  the  company. 
As  to  the  profit  to  accrue  to  the  plaintiffs  as  managing  owners. 
The  Attorney-Oeneral  v.  Borrodaile,  1  Price,  148,  is  an  authority 
to  show  that  managing  owners  have  a  right  to  commission.  The 
agreement,  in  fact,  gave  the  plaintiffs  no  power  which  they  did  not 
possess  before;  for  the  majority  of  the  shareholders  in  value 
always  have  the  control  over  the  appointments.  The  plaintiffs, 
as  owners  of  nine  sixteenths  might  therefore  have  appointed  to  the 
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command,  and  if  it  were  a  fraud  upon  the  other  owners  to  agree 
that  the  defendant  should  be  appointed  to  the  command,  it  must 
have  been  equally  fraudulent  for  one  person  to  hold  nine  sixteenth 
shares ;  for  by  holding  that  number  of  shares,  they  acquired  the 
power  of  appointing  themselves  managing  owners,  and 
of  appointing  *  the  captain ;  and  having  got  that  power,  [*  670] 
they  might  surely  sell  part  of  their  shares,  retaining  in 
themselves  the  right  to  continue  managing  owners.  Besides,  the 
deed  contains  covenants  for  keeping  proper  accounts.  In  the  case 
of  a  ship  chartered  in  the  common  way,  the  owner  certainly  might 
appoint  all  the  officers,  although,  where  there  is  no  stipulation  to 
the  contrary,  that  appointment  may  belong  to  the  captain,  Bosiere 
V.  Sawkins,  12  Mod.  434.  Nothing  appears  on  the  pleadings  about 
the  East  India  Company.  This  case,  therefore,  stands  upon  the 
same  footing  as  any  other.  [Bayley,  J.  — The  case  which  you  state 
was  that  of  a  sole  owner.]  It  applies  equally  to  the  owner  of  a 
majority  of  the  shares,  for  he  must  have  the  control  if  he  pleases 
to  exercise  it.  The  exercise  of  such  a  power  in  the  East  India 
Company's  service  is  in  fact  less  dangerous  than  in  any  other ;  for 
the  choice  of  the  voyage  does  not  rest  with  the  owners,  and  every 
officer  undergoes  a  strict  examination  before  he  can  be  appointed. 
At  all  events,  this  is  a  question  which  cannot  be  properly  disposed 
of  by  any  tribunal  but  a  jury ;  for  fraud  is  not  to  be  presumed,  but 
ought  to  be  expressly  found.  Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  in  the  course  of  the 
term  by 

Abbott,  Ch.  J.  —  This  was  an  action  of  covenant  brought  against 
the  defendant  for  refusing  to  allow  the  plaintiffs  to  continue 
managing  owners  or  husbands  of  the  ship  Herefordshire,  employed 
in  the  service  of  the  East  India  Company,  for  refusing 
to  continue  them  as  agents  to  *  the  defendant  in  the  con-  [*  671] 
cerns  of  the  ship,  and  to  refer  disputes  to  arbitration.  To 
each  of  the  first  two  alleged  breaches  of  covenant,  the  defendant 
pleaded  specially  the  bankruptcy  of  the  plaintiff  Card,  before  his 
refusal,  concluding  that  by  reason  thereof  he  was  discharged  from 
his  covenant.  To  these  pleas  the  plaintiffs  demurred ;  and  the 
case  was  in  part  ai^ued  on  the  suflSciency  of  the  pleas  in  last 
Michaelmas  Term.     In   the   progress  of  the  argument  on   that 
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question,  the  Court  suggested  a  doubt  as  to  the  legality  of  the  deed 
itself,  and  directed  the  case  to  be  argued  upon  that  question,  which 
was  done  in  the  present  term ;  and  we  are  of  opinion  that  the 
deed  is  illegal  and  void,  and  that  judgment  should  be  entered  for 
the  defendant,  on  the  insuflSciency  of  the  declaration. 

It  will  be  necessary  to  advert  to  several  parts  of  the  deed  at 
some  length,  in  order  to  make  the  ground  of  our  judgment  intelli- 
gible. [After  reading  the  parts  of  the  deed  before  set  out,  the  Lokd 
Chief  Justice  proceeded  as  follows :  ] 

Upon  the  perusal  of  the  deed,  it  appears  to  be  a  sale  of  five- 
sixteenths  of  the  ship  to  the  defendant  by  the  plaintiflfs,  then  being 
owners  of  nine-sixteenths,  and  husbands  or  managing  owners  of 
the  ship,  founded  upon  and  accompanied  by  an  agreement  between 
those  parties,  that  the  defendant  shall  be  appointed  to  the  com- 
mand of  the  ship ;  that  the  plainti£fs  shall  continue  to  have  the 
management  as  husbands,  so  long  as  they  execute  their  duties 
faithfully  and  to  the  best  of  their  ability,  shall  elect  the  tradesmen, 
and  appoint  all  the  oflScers ;  and  further,  that  if  the  defendant  shall 
relinquish  the  command,  or  die,  the  plaintiffs  shall  appoint  such  fit 
person  to  succeed  him  as  may  be  approved  of  by  him  or  his 
[*  672]  *  executors,  upon  such  terms  as  he  or  they  may  be  able  to 
obtain,  or  that  he  or  they  may  nominate  a  fit  person  to  the 
command  in  his  stead ;  that  the  plaintiffs  shall  be  employed  as  the 
agents  of  the  defendant  in  the  concerns  of  the  ship :  And  further, 
that  if  the  defendant  shall  be  minded  to  sell  all  or  any  of  his  five- 
sixteenths,  he  may  do  so,  upon  condition  that  the  purchasers  shall 
abide  by  the  stipulations  of  the  deed,  and  not  remove  the  plaintiflfs, 
or  the  survivor  of  them,  from  being  managing  owners,  so  long  as 
they  shall  perform  the  stipulations  on  their  part ;  and  the  purchaser 
shall  sign  a  memorandum  to  be  subscribed  to  the  deed,  agreeing  to 
be  bound  thereby,  as  if  the  defendant  himself  had  retained  his 
shares.  So  that  this,  in  effect,  is  a  contract  between  the  owners  of 
the  major  interest  in  the  ship,  on  a  sale  of  a  part  of  their  interest, 
that  the  purchaser  shall  have  the  command  of  the  ship  at  sea,  and 
the  sellers  the  management  of  her  in  port,  and  the  appointment  of 
all  the  other  officers  of  the  ship,  and  the  choice  of  the  persons  who 
are  to  furnish  and  repair  her,  and  this  without  the  privity  or  con- 
currence of  the  other  owners,  as  we  must  infer,  because  no  such 
privity  appears  on  the  deed,  and  because,  unless  some  of  the  other 
owners  had  concurred  with  the  defendant  in  displacing  the  plaintiffs 
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from  the  management,  they  would  have  retained  it,  his  interest 
alone  being  insufl&cient  for  that  purpose.  And  this  contract  was 
made  at  a  time  when  the  ship  was  engaged  or  chartered  for  several 
voyages,  three  whereof  still  remained  to  be  performed.  The  cove- 
nant on  the  part  of  the  defendant  to  continue  the  plaintiffs  as  his 
own  agents  in  the  concerns  of  the  ship  might  be  lawful  if  it  stood 
alone,  but  being  founded,  as  it  is,  on  the  contract  for  sale  of 
the  shares,  and  for  the  appointment  to  *  the  command  and  [*  673] 
the  continuance  of  the  management,  if  this  its  foundation 
be  illegal,  it  becomes  invalid,  and  cannot  be  enforced  at  law.  And 
we  are  of  opinion  that  this  contract  is  illegal  and  void. 

The  command  of  a  ship  in  the  service  of  the  East  India  Company 
ifl  well  known  to  be  a  matter  of  very  considerable  value;  so  like- 
wise is  the  management  of  such  a  ship  as  her  husband.  And  it  is 
impossible  to  read  this  deed  without  seeing  that  it  is  a  bargain  for 
a  profit  to  be  derived  to  the  plaintiffs  from  the  appointment  of  the 
defendant  or  his  nominee  to  the  command ;  the  profit  being  either 
a  greater  price  for  the  shares  sold,  or  the  continuance  of  the  man- 
agement and  other  powers  and  authorities  in  themselves,  or  partak- 
ing probably  of  both.  And  we  are  of  opinion  that  such  a  contract 
is  void,  as  being  contrary  to  the  interest  of  the  charterers  and  of  the 
other  owners.  It  may  be  true,  as  was  alleged  by  the  learned 
counsel  for  the  plaintiffs,  that  no  person  can  be  appointed  to  the 
oflBice  of  commander,  mate,  or  other  officer  in  the  service  of  the  East 
India  Company  without  the  approbation  of  the  company ;  but  this 
wiU  not  alter  the  case,  for  the  company  are  entitled  not  only  to  the 
security  of  such  inquiry  and  examination  as  they  may  be  able  to 
make  into  the  fitness  of  the  persons  recommended  by  the  owners, 
but  also  to  the  benefit  of  a  free,  impartial,  and  disinterested  recom- 
mendation, on  the  part  of  the  owners,  of  the  persons  who  are  to  be 
entrusted  with  so  important  a  service  as  the  command  and  naviga- 
tion, on  a  long  and  distant  voyage,  of  a  ship  to  be  freighted  with  a 
very  valuable  cargo,  and  having  on  board  a  numerous  crew  and 
many  passengers. 

*  It  was  further  argued  on  the  part  of  the  plaintiffs,  that  [*  674] 
we  cannot  in  this  case  take  judicial  notice  of  any  of  the  bye- 
laws  or  regulations  of  the  company  on  this  subject,  because  they 
are  not  stated  on  the  record  to  which  our  view  must  be  confined ; 
and  to  this  we  accede ;  but  whether  we  consider  the  East  India 
Company  to  be,  according  to  the  expressions  of  Lord  Kenyon,  in 
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Blackford  v.  Preston,  8  T.  E.  89  (4  E.  E.  598),  a  limb  of  the  govern- 
ment of  the  country,  or  such  a  body  that,  according  to  the  opinion 
of  Mr.  Justice  Lawrence,  no  distinction  can  be  established  be- 
tween oflSces  held  under  that  company  and  those  under  government 
as  far  as  respects  this  purpose ;  or  whether  we  consider  the  com- 
pany merely  as  private  merchants,  charterers  of  a  ship,  our  opinion 
upon  this  case  will  be  the  same. 

We  think  a  contract  like  the  present,  regarding  a  ship  engaged 
in  any  trade  or  service,  must  be  void  in  law,  as  being  contrary  to 
the  interest  of  the  charterers  and  of  the  other  owners.  It  is  a  part 
of  our  national  policy  to  *give  every  encouragement  to  the  equip- 
ment and  employment  of  ships.  Upon  this  consideration,  the  law 
enables  a  majority  of  the  part-owners  (under  guards,  indeed,  to  the 
interest  of  the  minority  peculiar  to  itself)  to  employ  their  ship  even 
against  the  will  of  the  minority,  that  the  ship  may  not  remain  un- 
employed. A  power  of  employment  vested  in  the  majority  seems 
to  import  a  power  of  appointing  officers,  and  in  practice  the  major- 
ity certainly  exercise  that  power.  But  such  a  power  carries  with 
it  a  duty,  the  duty  of  exercising  a  free  and  impartial  judgment  in 
the  choice  of  every  person  who  is  to  be  entrusted  with  the  manage- 
ment of  the  outfit,  and  with  the  navigation  of  the  ship,  ut  deiUur 

digniori.  And  any  contract  which  is  calculated  to  have 
[*  675]  *  the  effect  of  fettering  the  judgment,  and  of  binding  the 

party  to  concur  in  the  nomination  of  particular  persons,  at 
the  peril  of  an  action,  is  a  violation  of  that  duty.  The  violation  of 
duty  becomes  greater  and  more  odious  if  the  contract  be  founded 
on  motives  of  peculiar  gain  and  advantage  to  the  contractor ;  all 
the  part-owners  ought  to  share  rateably  in  every  profit  that  may  be 
made  of  the  ship.  And  if  such  contracts  could  be  allowed  by  law, 
they  must  operate  as  a  discouragement  to  persons  to  become  part- 
owners  of  ships.  The  duty,  however,  is  owing  not  only  to  the 
charterers  and  other  part-owners  of  a  ship,  but  also  to  all  whose 
life  or  property  may  be  embarked  in  her.  And,  consequently,  a 
violation  of  the  duty  is  contrary  not  only  to  the  interest  of  the 
charterers  and  part-owners,  but  also  to  another  most  important 
object,  namely,  the  protection  and  safety  of  the  lives  and  property 
embarked  on  the  sea.  I  have  already  observed,  that  although  the 
charterers  in  this  case  may  have  the  control  over  the  appointment 
of  the  ofiBcers  of  the  ship,  yet  that  they  are  nevertheless  entitled  to 
the  security  of  a  free  and  impartial  choice  of  the  officers  to  be  re- 
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commended  to  them.  And  with  regard  to  the  other  owners,  al- 
though it  may  be  true  that,  by  becoming  owners  at  a  time  when  a 
majority  of  the  interest  was  vested  in  the  plaintiffs,  they  knew  that 
this  majority  of  interest  might,  as  it  respects  themselves,  carry  with 
it  every  power  for  the  exercise  and  continuance  of  which  this  deed 
provides;  yet  they  might  well,  rely,  for  the  faithful  exercise  of 
every  authority,  on  the  interest  w^hich  the  plaintiffs  had  in  the 
prosperity  of  the  ship,  as  being  paramount  to  all  other  considera- 
tions. But  this  deed  is  calculated  to  deprive  them  of  that 
security,  because  it  continues  a  very  large  *  part  of  the  same  [*  676] 
powers  in  the  plaintiffs,  after  their  interest  in  the  ship  is 
diminished,  and  may,  by  a  still  further  severance,  not  only  of  the 
interest  retained  by  them,  but  of  that  which  they  have  conveyed 
to  the  defendant,  accompanied  with  stipulations  and  obligations 
like  those  which  are  contained  in  this  deed,  ultimately  place  the 
entire  management  of  the  ship,  by  land  and  at  sea,  in  the  hands  of 
persons  who  have  very  little  interest  in  her.  So  that  a  deed  like  the 
present  is  calculated  to  deprive  both  the  charterers  and  the  other 
part-owners  of  that  security  to  which  they  are  entitled,  and  on  which 
they  must  be  presumed  to  have  relied  when  they  assumed  those 
respective  characters.  For  these  reasons  we  are  of  opinion  that 
judgment  must  be  for  the  defendant       Judgment  for  deferidant 

ENGLISH  NOTES. 

The  above  judgment  of  Abbott,  Gh.  J.,  is  an  application  of  the 
principle  detur  digniori  enunciated  by  Lord  Kenton  in  Blackford  v. 
Preston  (No.  33  of  "Contract,''  ante,  6  R.  C.  338).  That  was  a  case 
relating  to  an  appointment  in  the  Honourable  East  India  Company  ser- 
vice. Other  applications  of  the  principle  will  be  found  in  the  note, 
6  B.  C.  344.  The  principle  has  been  held  not  to  apply  to  an  exchange 
of  command  in  the  Honourable  East  India  Company  service.  Rich- 
ardson V.  Mdlish  (1824),  2  Bing.  229,  21  K  B.  603. 

AMERICAN  NOTES. 

As  the  doty  of  preserving  tlie  ship  and  cai^,  and  of  protecting  the  human 
lives  aboard)  devolves  on  the  master,  and  by  express  statutes  the  owners  of  an 
English  or  American  steamship,  at  least,  can  only  employ  as  master  a  duly 
qnatified  and  lioensed  seaman,  a  stipulation,  such  ai  a  provision  in  a  charter. 
party  enabling  the  charterer  to  take  entire  charge  of  the  ship  in  case  of  fire, 
deprives  the  master  of  the  powers  which  belong  to  him  by  the  maritime  law, 
such  as  eltinguiahing  fires,  and  loading  and  unloading  the  cargo,  and  is  void 
as  being  contrary  to  public  policy.  The  Ripon  City,  102  Federal  Rep.  176, 183. 
VOL.  XXIV.  — 17 
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No.  9.  — GRANT  v,  NOEWAY. 

(1851.) 

No.  10.  — COX  V.  BEUCE. 
(c.  A.  1886.) 

RULE. 

Thb'  master  is  a  general  agent  to  do  all  acts  necessary 
for  the  employment  of  his  ship  in  the  usual  course  of 
business. 

It  is  within  his  authority  to  sign  bills  of  lading  for  goods 
received  on  board :  but  he  has  no  authority  (either  actually 
or  ostensibly)  to  sign  bills  of  lading  for  goods  which  have 
not  been  received  on  board ;  or  to  make  a  statement  as  to 
the  quality  of  the  goods  so  as  to  bind  the  shipowner  by 
way  of  estoppel  or  representation. 

Grant  and  others  v.  Vorway  and  othen. 

20  L.  J.  C.  P.  93-98  (s.  c.  10  C.  B.  665  ;  15  Jut.  296). 

[93]  Principal  and  Agent.  —  Ship.  —  BiU  of  Lading.  —  Authority  of  Master. 
—  Unauthorised  Signature. 

The  master  of  a  ship  has  no  general  authority  from  the  owner  to  sign  bills 
of  lading  for  goods  not  received  on  board ;  and  all  persons  taking  a  bill  of 
lading  by  indorsement  or  otherwise  have  notice  that  his  authority  is  limited  to 
signing  bills  of  lading  for  goods  received  on  board. 

Therefore,  where  a  bill  of  lading  signed  by  the  master  in  the  usual  form, 
but  for  goods  which  were  never  received  on  board,  had  been  deposited,  accord- 
ing to  the  custom  of  merchants,  with  the  plaintiffs  by  the  parties  to  whom  the 
master  had  delivered  it,  as  a  security  for  advances  from  the  plaintifiFs  to  them, 
and  had  been  indorsed  by  them  to  the  plaintiffs,  together  with  a  bill  of  ex- 
change drawn  by  them,  and  afterwards  dishonoured  owing  to  the  non-delivery 
of  the  goods  mentioned  in  the  bill  of  lading,  —  It  was  held,  that  the  plaintifb 
could  not  recover,  in  an  action  on  the  case  against  the  owners  of  the  ship,  the 
amount  for  which  the  bill  of  lading,  if  true,  would  have  been  a  good  security. 

Case.  The  declaration  stated,  that  on  the  17th  of  April,  1846, 
the  defendants  were  possessed  of  a  ship  called  the  BeUe,  lying  in 
the  Hooghley,  at  Bengal,  being  then  bound  for  London,  for  the 
carriage  of  goods  and  merchandise,  to  be  shipped  on  board  for 
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freight  to  be,  therefore,  paid  to  the  defendants ;  that  thereupon  the 
defendants  gave  to  Messrs.  Biale,  Koch,  &  Co.,  being  merchants 
and  traders  then  in  credit  and  carrying  on  business  in  Calcutta,  a 
bill  of  lading,  signed  by  the  master  of  the  said  ship,  who  was 
then  and  there  the  servant  and  agent  of  the  defendants  in  that 
behalf,  and  purporting  to  state,  in  the  name  of  the  said  master, 
that  Biale,  Koch,  &  Co.  had  shipped  in  good  order  in  the  said  ship 
twelve  bales  of  silk,  marked  and  numbered  as  in  the  margin  of  the 
bill  of  lading,  and  that  the  same  were  to  be  delivered  in  good  con- 
diton,  &c.,  unto  order  or  assigns,  to  wit,  to  the  order  of  Biale, 
Koch,  &  Co.,  he  or  they  paying  freight  at  £5  per  ton,  &c.  ;  that  in 
the  margin  of  the  said  bill  of  lading  were  certain  marks  and  num- 
bers, purporting  to  relate  to  the  said  goods ;  that  by  the  custom  of 
merchants,  bills  of  lading  are  commonly  pledged  and  deposited  by 
the  holders  with  others,  as  a  security  for  the  payment  of  money, 
as  the  defendants  well  knew ;  that  the  defendants,  by  such  deliv- 
ery of  the  said  bill  of  lading,  enabled  Biale,  Koch,  &  Co.  to  deposit 
the  said  bill  of  lading  with  other  persons  as  a  security  for  the  pay- 
ment of  money,  and  that,  in  fact,  Biale,  Koch,  &  Co.  afterwards 
indorsed  the  said  bill  of  lading  to,  and  deposited  it  with  the 
plaintiffs  as  a  security  for  the  payment  of  £1684,  being  the 
amount  of  an  unpaid  bill  of  exchange  of  which  the  plaintiffs  at 
the  request  of  Biale,  Koch,  &  Co.  then  became  and  were  the  in- 
dorsees and  bond  fide  holders  for  value,  and  of  which  Biale,  Koch, 
&  Co.  were  the  drawers,  and  which  bill  of  exchange,  bearing  date 
the  18th  of  April,  1846,  was  by  them  drawn  upon  Messrs.  John- 
son, Cole,  &  Co. ,  London,  and  they  thereby  requested  the  drawees, 
at  ten  months'  date,  to  pay  to  them,  the  said  drawers,  or  order, 
the  said  sum  of  £1684,  and  to  place  the  same,  with  or  without 
advice,  to  account  of  shipments  of  silk  per  Belle,  and  rice  per 
Castle  Eden,  and  Biale,  Koch,  &  Co.  then  indorsed  the  said  bill  of 
exchange  to  the  pliaintiffs;  that  the  plaintiffs  were  induced  by 
Biale,  Koch,  &  Co.  to  become  the  indorsees  and  holders  of  the 
said  bill  of  exchange,  and  to  give  value  to  the  amount  of  £1684 
for  it,  by  the  deposit  of  the  said  bill  of  lading,  but  for  which  they 
would  not  have  given  value  nor  become  indorsees  and  holders; 
that  the  plaintiffs,  confiding  in  the  truth  of  the  bill  of  lading, 
and  believing,  by  reason  of  its  contents,  that  the  goods  therein 
described  had  been  and  were  shipped  on  board  the  said  ship, 
deliverable  under  the  said  bill  of  lading  to  the  order  of  Biale, 
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[*  94]  Koch,  &  Co. ,  consented  to  and  *  did  give  value  for  the 
bill  of  exchange;  that»  if  true,  the  goods  mentioned  in 
the  bill  of  lading  would  have  been,  according  to  the  custom  of 
merchants,  deliverable  to  the  plaintiffs  as  holders  thereof;  thafc 
the  said  ship  sailed  and  arrived  in  London,  but  did  not  convey  or 
deliver  the  said  supposed  goods;  and  that  the  said  goods  never 
were  shipped  upon  the  said  ship;  that  the  bill  of  exchange  waa 
afterwards,  when  due,  duly  presented  for  payment  to  the  drawees 
and  dishonoured ;  and  that  the  plaintiffs  are  still  holders  for  value, 
and  unable  to  procure  payment  of  the  said  bill  of  exchange,  and 
the  money,  for  securing  the  payment  of  which  the  said  bill  of 
lading  was  deposited,  still  remains  due,  and  the  plaintiffs  are 
unable  to  procure  payment  thereof ;  that  by  reason  of  the  premises 
and.  of  the  misconduct  of  the  defendants  as  aforesaid,  the  plaintiffs 
have  lost  and  been  deprived  of  the  said  money,  for  the  securing 
the  payment  of  which  the  said  bill  of  lading  was  so  deposited, 
to  wit,  the  said  sum  of  £1684  in  the  said  bill  of  exchange  men- 
tioned ;  to  the  damage,  &c. 

Pleas  —  First,  not  guilty;  secondly,  that  the  said  ship  was  not 
bound,  as  in  the  declaration  mentioned,  for  the  carriage  of  goods, 
&c. ,  for  freight,  &c.  ;  thirdly,  that  the  said  bill  of  lading  was  not 
signed  by  the  master  of  the  said  ship  modo  et  foTTnH ;  fourthly, 
that  the  said  master  was  not  the  servant  or  agent  of  the  defend- 
ants in  that  behalf,  modo  et  form^ ;  fifthly,  that  the  defendants 
did  not  enable  the  said  persons  to  deposit  the  said  bill  of  lading 
with  other  persons,  as  a  security  for  the  payment  of  money,  modo 
etformdL;  sixthly,  that  the  defendants  did  not  deliver  to  the  said 
persons  in  the  declaration  mentioned  the  said  bill  of  lading  therein 
mentioned,  rriodo  eiformd.     Upon  these  pleas  issues  were  joined. 

At  the  trial,  before  Wilde,  Ch.  J.,  on  the  29th  of  June,  1849, 
at  Guildhall,  the  jury  found  a  verdict  for  the  plaintiffs  upon  the 
issues  joined  upon  the  second  and  third  pleas ;  and  as  to  the  resi- 
due of  the  issues,  a  special  verdict  was  agreed  upon,  which  stated 
the  following  facts:  The  plaintiffs,  during  the  year  1846,  and 
thence  hitherto,  carried  on  business  as  merchants  at  Calcutta, 
under  the  firm  of  Gladstone  &  Co.  During  the  month  of  Ajnril, 
1846,  the  defendants  were  possessed  of  and  owners  of  the  BdU^ 
then  lying  in  the  Hooghley,  at  Calcutta,  in  Bengal,  bound  for 
London,  by  charter-party,  for  the  conveyance  of  goods  for  freight^ 
Henry  Tillman  being  the  master  appointed  by  the  defendants.    On 
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the  17th  of  April,  1846,  Henij  Tillman,  being  such  master,  and 
professing  to  act  as  such,  signed  and  deliveied  to  Biale,  Koch,  & 
Ckx  in  ^e  declaration  mentioned,  being  merchants  and  traders 
then  in  credit  and  carrying  on  business  in  Calcutta,  a  bill  of 
lading  in  the  usual  form,  as  follows,  and  numbered  in  the  margin. 

Shipped  by  the  grace  of  God,  in  good  order  and  well  condi- 
tioned, upon  the  good  diip  Belle^  whereof  is  master  for  this  pres- 
ent voyage,  Tillman,  and  now  riding  at  anchor  in  the  Hoogbley, 
and  bound  for  London,  twelve  bales  of  silk,  numbered  as  in  the 
margin,  to  be  delivered  in  like  good  order  at  London,  the  act  of 
Giod,  &C.,  excepted,  unto  order  or  assigns,  he  or  they  paying 
freight,  &c  In  witness  whereof  the  said  master  hath  affirmed  to 
three  bills  of  lading,  all  of  this  tenour  and  date,  the  one  of  which 
being  accomplished,  the  other  two  to  stand  void  —  17th  of  April, 
1846. 

(Signed)  H.  Tillmak. 

The  bill  of  lading  was  indorsed  **  Biale,  Eoch,  &  Co.  (contents 
unknown).*  By  the  custom  of  merchants,  bills  of  lading  are 
eommonly  pledged  and  deposited  by  the  holders  with  others  as  a 
security  for  the  payment  of  money.  By  such  delivery  of  the 
said  bill  ol  lading,  BiaK  Koch,  &  Co.  were  enabled  to  pledge  and 
deposit  the  said  bill  of  lading  with  other  persons  as  a  security  for 
the  payment  of  money,  and  on  the  18th  of  April,  1846,  the  plain- 
tiffs purchased  from  Biale,  Koch,  &  Co.,  who  then  indorsed  and 
delivered  to  the  plaintifib  for  full  value,  the  bill  of  exchange  for 
£1684  in  the  declaration  mentioned,  upon  the  terms  that  the  pay- 
ment of  the  amount  of  the  bill  of  exchange  should  be  secured  by 
the  deposit  of  the  said  bill  of  lading,  which  they  also  indorsed  to 
the  plaintiffs,  and  deposited  with  them  for  that  purpose.  The 
bill  of  exchange  was  drawn  by  Biale,  Koch,  &  Co.  and  requested 
the  drawees  to  pay  £1684,  at  ten  months,  to  the  drawers  or  order, 
and  to  place  the  same,  with  or  without  advice,  to  account 
of  shipments  of  ♦  raw  silk  per  Belle,  and  rice  per  Castle  [*  95] 
JSden.  The  bill  was  accepted,  payable  at  No.  6,  Great 
Winchester  Street^  "  on  delivery  of  the  shipping  documents, 
against  which  this  bill  is  drawn.'  The  plaintiffs  were  induced 
by  Biale,  Koch,  &  Ca  to  give  value  for  and  to  become  the  in- 
dorsees of  the  bill  of  exchange  by  the  deposit  of  the  bill  of  lad- 
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ing.  If  true,  and  if  the  goods  had  really  been  shipped,  the  bill 
of  lading  would  have  been  an  available  security  to  the  plaintiffs  of 
the  value  of  £780,  and  the  goods  deliverable  to  them  as  holders 
of  the  bill  of  lading.  The  vessel  sailed  and  arrived  in  London, 
but  the  goods  were  never  shipped,  and  the  contents  of  the  bill  of 
lading  were  untrue.  The  bill  of  exchange,  of  which  the  plaintiffs 
were  still  holders,  had  been  presented  for  payment,  and  was  still 
due,  and  also  the  £1684;  for  securing  the  payment  of  which  to 
the  extent  of  £780  the  bill  of  lading  was  deposited  The  goods 
to  be  shipped  on  board  at  Calcutta,  wer^  to  be  shipped  in  pursu- 
ance of  a  charter-party  entered  into  in  London,  on  the  24th  of 
September,  1845,  between  the  defendants  and  Biale,  Koch,  &  Co., 
and  the  vessel  was  lying  in  the  Hooghley  and  bound  for  London 
as  before  mentioned  in  pursuance  of  the  charter-party,  and  in  the 
course  of  the  voyage  therein  mentioned. 

Crowder  (Channell,  Serj.,  and  Eose,  with  him),  for  the  plaintiffs.^ 
—  The  question  is,  whether  a  bond  fide  indorsee  for  value  of  a  bill 
of  lading, •signed  by  the  master  of  a  ship  for  goods  which  were 
never  shipped  on  board,  can  recover  damages  against  the  owners 
for  the  loss  to  him  of  money  advanced  on  the  security  of  such  bill 
of  lading.  It  is  submitted  that  he  can,  and  that  the  owners  are 
in  such  case  bound  by  the  act  of  the  master.  The  master  of  a 
ship  is  a  general  agent  to  conduct  the  business  of  the  ship  for  the 
owners,  and  as  such  he  is  bound  to  sign  bills  of  lading.  If,  in 
the  exercise  of  his  duty,  he  signs  bills  of  lading,  the  owner  is 
bound  as  against  third  parties,  even  though  the  master  be  guilty 
of  mistake,  negligence,  or  even  fraud.  Hem  v.  Nichols,  1  Salt 
289.  In  Abbott  on  Shipping,  8th  ed.  p.  167,  it  is  said  of  the 
master,  "  So  if  he  make  any  particular  engagement  or  warranty 
without  a  sufficient  authority  from  his  owners,  although  the 
owners  may  be  answerable  to  the  persons  with  whom  he  con- 
tracts, by  reason  of  the  general  power  belonging  to  his  situation 
and  character,  he  is  in  like  manner  responsible  to  the  owners." 
The  only  exception  to  the  general  rule  as  to  the  responsibility  of 
the  owners  for  the  acts  of  the  master,  is  where  a  master  borrows 
money  apparently  for  the  purposes  of  the  ship,  in  which  case  the 
lender  is  bound  to  ascertain  that  the  purposes  for  which  the  money 
is  borrowed  are  necessary  purposea  The  general  rule  is  laid  down 
in  Evans's  Pothier,  part  ii.  c.  6,  art.  2,  ss.  1  and  4,  and  in  Story 

^  Jan.  27,  before  Jebvis,  Ch.  J.,  Cresswbll,  J.,  and  Williams,  J. 
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on  Agency,  s.  116.  In  the  same  work,  sect  119,  the  authority  to 
sign  bills  of  lading  is  stated  to  be  **  such  an  usual  incident  of 
the  character  of  the  master  that  notice  of  a  positive  prohibition 
would  seem  indispensable,  in  order  to  afifect  third  persons  with  his 
want  of  due  authority  to  do  the  act  *  The  master  is,  therefore, 
one  "  held  out  by  the  owners  to  third  persons  as  having  a  general 
authority  to  bind  them  *  by  signing  bills  of  lading,  and  it  would 
not  be  competent  to  the  owners  to  set  up  secret  instructions  to 
him,  limiting  that  authority.     Story  on  Agency,  s.   127. 

[Cbesswell,  J.  —  That  is  a  case  of  a  real  authority  more  lim- 
ited than  the  apparent  authority,  but  here  they  are  the  same.  The 
authority  of  a  master  is  to  sign  bills  of  lading  for  goods  on  board.] 

The  master  when  he  signs  a  bill  of  lading  appears  to  be  acting 
within  the  scope  of  his  authority.  The  question  cannot  be  what 
his  actual  authority  is,  that  can  only  be  to  do  what  is  right ;  it  is 
enough  if  he  appears  to  be  acting  as  a  master  ought  to  act  Ever 
since  the  case  of  Lickbarrovf  v.  Mason,  2  T.  R  63,  1  H.  BL  357, 

6  East,  21,  the  effect  of  signing  a  bill  of  lading  has  been  to  enable 
the  shippers  of  goods  to  have  an  instrument  which  may  be  circu- 
lated for  their  benefit  The  maxim  alluded  to  by  Story  applies 
forcibly  to  this  case,  "  That  he,  who  without  intentional  fraud  has 
enabled  any  person  to  do  an  act  which  must  be  injurious  to 
himself,  or  to  another  innocent  party,  shall  himself  suffer 

*  the  injury  rather  than  the  innocent  party  who  has  placed  [*  96] 
confidence  in  him.*  Story  on  Agency,  p.  127,  note  16. 
The  bill  of  lading  is  in  the  ordinary  form,  and  the  act  of  the 
master  is  like  that  of  any  other  agent  done  by  him  in  the  appar- 
ent discharge  of  his  duty.  In  Howard  v.  Tv^ker,  1  B.  &  Ad.  712 
(35  R  R  418),  the  shipowners  were  considered  bound  by  the  act 
of  the  master  in  stating  the  freight  of  the  goods  in  the  bill  of 
lading  to  have  been  paid  in  Bengal.      In  Berkeley  v.    Watiing, 

7  Ad.  &  K  29,  6  L  J.  (K  S.)  K  B.  195,  it  was  not  decided 
whether  the  bill  of  lading  is  conclusive  as  between  a  shipowner 
and  an  indorsee  for  value.  Ewbank  v.  Nutting,  7  C.  B.  797, 
shows  the  extent  to  which  the  shipowner  is  liable  for  aGi:s  of  the 
master  within  the  scope  of  his  authority.  Though  the  indorsee  of 
a  bill  of  lading  cannot  sue  upon  it  in  his  own  name  :  Thompson 
V.  Dominy,  14  M.  &  W.  403,  14  L  J.  (K  S.)  Ex.  320,  the  case  of 
Jenkyns  v.  Ushome,  7  Man.  &  G.  678,  13  L  J.  C.  P.  196,  shows 
that  the  indorsement  of  a  bill  of  lading  may  transfer  a  greater 
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nghg  dim  tiift  indBiaee  has ;  and  though  the  contract  itself  is  not 
rxBJositacad  affi?flrifag  tx>  the  fonner  ease,  the  latter  is  important  as 
:^i0wuig  difi  mods  in  vhich  the  plaintiff  is  damnified^  so  as  to  lay 
thtt  simulaciaa  of  hm  elaixn  in  thie  fonn  of  action. 

Tim  liabiliCT  of  the  defendants  in  this  case  is  analogous  to  that 
a£  a  3iaaias»  who  ia  bound  hj  the  notes  or  cheques  of  his  clerk  or 
atfnraac  dmwn  in  the  oidinaiy  course  of  his  duty.  BouUon  v. 
AnmLi^  3  Salk.  234;  Prm»tt  v.  i?wi«,  9  Bing.  19  (35  R  R 
3v)S;.  la  ^Jtdwidhr  T.  MoeknmB,  6  G  R  766,  18  L.  J.  C.  P.  94, 
Ua  was  iniimd  held  thai  the  woida  "  per  proc,'  added  to  an  accep- 
taaHBO)  or  urdacseiBBat*  imposed  upon  the  indorsee  the  necessity  of 
^isc^icQuning  that  the  party  so  accepting  or  indorsing  is  acting 
wichxn  the  WBBift  of  his  authority  from  some  principal 

[jHHvt:^  Ch.  J.  — 1&  not  the  knowledge  in  the  city  of  London 
of  what  a  v-aptain^s  anthority  is^  a  notice  to  aU  the  world,  putting 
th^m  an  a  similar  inqaiiy  ?] 

Itt  i$  contended  that,  in  the  ahsence  of  the  words  **  per  proc. " 
tux\)  priucipal  would  be  bound,  owing  to  the  general  authority 
^iv^tt  to  bi:»  ag^nt  Fkkxring  y.  Busk^  15  East,  38  (13  R  R 
I<th4);  WhU^hMd  T.  T%ek€tt,  15  East,  400  (13  R  R  509);  Tmws 
>Mt^  X.  Lodtr,  11  Ai  &  E  589,  9  L.  J.  (N.  &)  Q.  B.  165,  and 
^.tit'tu^/t  T.   WmAmwrtK  13  M.  &  W.  598,  14  L.  J.  Ex.  329, 

ti^ttt  ^Ck*?bT>  with  him)>  for  the  defendants,  — ^^The  main  ques- 
tivui  t^  what  i$  the  authority  and  duty  of  the  master  of  a  ship  in 
tv<:^(\vt  of  bills  of  lading?  His  duty  is  to  be  ascertained  by  the 
tu^^ur^  ot'  hi*  employment  After  receiving  the  goods  on  board, 
W  l5^  W  5ciY^  bilfe  of  lading  which  are  in  the  nature  of  receipts 
tVif  tlKuu :  to  take  proper  care  of  the  goods ;  and  to  deliver  them 
civ\^'Alilt^  t^>^  the  (anas  of  the  bill  of  lading.  It  is  no  part  of  his 
v.luts>\  uv>f  h^  he  authority  to  give  bills  of  lading  for  goods  not 
u\\uv\i  v>u  IkwvI;  but  it  is  directly  contrary  to  both.  Story,  in 
iNv  r^i^^^^i:^*  ivK^rwil  to  (sect  119),  states  the  duty  of  the  master  to 
t\\  "*  10  t\\viv\^  the  gvx>ds  on  board  on  freight  and  to  sign  bills  of 
Ul?*^  t\*Jt  th<^  5«ime/  that  is,  for  the  goods  received  on  board. 
tU  t  \  KK.  Jx.  itt  Lkkb%\m>w  V,  Ma$on,  says,  "  a  bill  of  lading  is  an 
.islvUs^wUsl^ciucut  by  the  captain  of  having  received  the  goods  on 
K\u\l  ht*  ^lu^K  and  therefore  it  would  be  a  fraud  in  the  captain 
Vv^  >i^<u  x^^K^h  *  ^in  of  lading,  if  he  had  not  received  the  goods  on 
^ — ^^-'•1    AUvl  iho  s.Hm;itiguee  would  be  entitled  to  his  action  against 
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the  captain  for  the  fraud.  *  The  cases  on  bills  of  exchange  do  not 
apply.  The  contract  itself  is  there  transferred,  and  in  some  cases 
the  law  peculiar  to  bills  makes  the  principal  bound  even  where 
the  bill  has  been  drawn  by  an  agent  in  fraud  of  him.  But  Thomp- 
son  V.  Dominy  shows  the  difference  between  bills  of  lading  and 
bills  of  exchange  with  reference  to  their  negotiability,  and  in 
Berkeley  v.  Watling  that  distinction  is  recognised.  But 
the  cases  on  contracts,  *  which  are  collected  in  Wilde  v.  [•  97] 
Gibson,  1  H.  L.  C.  605,  are  all  equally  inapplicabla  This 
is  an  action  of  tort,  and  it  is  correctly  laid  down  in  Story  on 
Agency,  s.  456,  that  —  **  Although  the  principal  is  liable  for 
the  torts  or  negligences  of  his  agent,  yet  we  are  to  understand  the 
doctrine  with  its  just  limitations,  that  the  tort  or  negligence 
occurs  in  the  course  of  the  agency.  For  the  principal  is  not  liable 
for  the  torts  or  negligences  of  his  agent  in  any  matters  beyond  the 
agency,  unless  he  has  expressly  authorised  them  to  be  done,  or 
subsequently  adopted  them  for  his  own  use  and  benefit.  Hence  it 
is  that  the  principal  is  never  liable  for  the  unauthorised  wilful  or 
malicious  act  or  trespass  of  his  agent. '  Howard  v.  Tiicker,  there- 
fore, is  no  authority  for  the  plaintiffs  in  the  present  action ;  nor 
would  it  be,  even  in  an  action  of  assumpsit,  for  the  master  has  a 
discretion  as  to  whether  he  will  receive  payment  for  freight  in 
India  or  not ;  and  therefore  the  statement  on  the  bill  of  lading  in 
that  case  was  within  the  scope  of  his  authority.  In  Fuller  v. 
Wilson,  3  Q.  B.  58,  1009,  11  L.  J.  Q.  B.  251,  it  was  assumed 
that  the  act  of  the  agent  was  the  act  of  the  principal;  but  the 
principal  was  there  sought  to  be  charged  for  an  act  of  the  agent 
done  in  the  matter  of  his  agency,  and  the  decision  of  the  Court  of 
Error  proceeded  on  the  absence  of  any  fraud  or  concealment  in 
fact  In  Jarmain  v.  Hooper,  6  Man.  &  G,  827,  13  L.  J.  C.  "P. 
63,  the  judgment  creditor  was  held  liable  in  trespass  for  the  act 
of  his  attorney  in  directing  the  sheriff  to  take  the  goods  of  a  wrong 
party  under  a^./a.  ;  but  the  ground  of  that  decision  was,  that  the 
direction  given  by  an  attorney  in  such  a  matter  is  a  direction  given 
by  him  as  an  agent  within  the  scope  of  his  authority,  and  there- 
fore binds  the  principal 

[Jbbvis,  Ch.  J.  —  Assuming  here  that  the  defendants  signed  the 
bill  of  lading  themselves,  could  the  action  be  maintained  ?] 

No.      There  is  no  allegation  that  the  bill  of  lading  was  so 
signed  fraudulently  or  negligently,  or  that  the  defendants  knew 


■B^BiL  j:  &  k  sr,  98. 

des  no  ^asaa^  of  action, 
^i.    20.  12  L  J.  Q.  B. 
__      7.    «/r  --.   U^MMS  11  M.  & 

Zt  -- ai    -liii  Jetrms  T.  Clarke^  1  Ca 

.::..:  -  -'.^.r.   acit  5  JT.  P.  405; 

^:.  '     -  II  'l:i'  .  Croft  T,  Alison, 

.     -~     .J     •  iuam  T.    The  York,  &c. 

1: :•*       r'/flwrf  t.  J^z^,  19  L  J. 

—  '.i^     ■     i    iz   TTtnin  die  scope  of  the 
—     i       JT     *-  3  .UL  xnthority  for  the 

•.--     ::  7«    ::  r  3.  k  44ix 

r  '    -^  "^m    zis   Letiaratioii  that  the 

-    .     •.     -    -2  -ma.] 
^      j^ .         .-r.  -    1   ir-^-:    t    uii^ment.     The  only 
-    „  _     :-    :j.^-.:a  -3.  zha  declaration  are 

_  ^  ^r:    riiu  ^•^  jtidCTfint  npon  the 

.--—    .    — — -ntmt:   n  ±fl  points  deliv- 
^  -.    -  .     "     :  ^    -t:f    uu'ic  aow  to  be  bound. 

Cnr,  adv.  vtUL 

'  %    :vr     -._-:^c"-  — Tii:j  case  was  argued 

.^       ^^>,.    .^    ^-^    ViLLL^jis  and  myself.      It 

••-     .     :  — ..    .    -:'*    'T'J^riLS  &  lofistion  of  consider- 

.     ;    _  :j^    \'\'.   --j^j-   .'ills  of  lading  on  the 

. ^  -      _    T-  vr'-.  '▼:..- ii  passes  by  the  transfer 

•      -.    -.    •  *-T    v:.'  ::!   t  :s^  ictBinpted  to  bind  by 

^      ^   -.    a^-  zij.^  riiink  fit  to  sign.     The 

,       .    ^  ...-^^    •  -,'ui-  :^  ^ibscanciilly  one  and  the 

.-    --    -;^^\r    ;   I -i:^:j  siiiuing  a  bill  of  lading 

^  ^       ^     .  V  •- '.  ■  r  '.^r-ra  flipped,  is  to  be  eonsid- 

.^    ;  -.    .vr:ier  ia.  *that  behalf,  so  as  to 

..^-  .^B^-  -^  .e.     The  authority  of  the  master 

—       --*.  u: ;  -•\'i:avEs  5j  ill  acts  that  are  usual  and 

■-.    n^   u- ;   *=::'•    ^xtjct  of  the  ship,  but  is  subject 

'..x-  NTi  '.  11  -a.,  us.     He  may  make  contracts  for 

^»  -\   ;::-  rin::«:c  Tarr  that  which  the  owner  has 

T  :;iii  XT  ^I'ney  in  foreign  parts,  and  under  cer- 
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tain  circumstances  at  home,  for  necessary  disbursements  for  repairs 
and  bind  the  owners  for  repayment  But  his  authority  is  limited 
by  the  necessity  of  the  case,  and  he  cannot  make  them  responsible 
for  money  not  actually  necessary  for  those  purposes,  although  he 
may  pretend  that  it  is.  He  may  make  contracts  to  carry  goods  on 
freight,  but  cannot  bind  his  owners  by  a  contract  to  carry  freight- 
free.  So,  with  respect  to  goods  put  on  board,  he  may  sign  a  bill 
of  lading,  and  acknowledge  the  nature  and  quality  and  condition 
of  the  goods.  Constant  usage  shows  that  masters  have  that  gen- 
eral authority,  and  if  a  more  limited  one  is  given,  a  party  not 
informed  of  it  is  not  affected  by  such  limitation.  **  The  master  is 
a  general  agent  to  perform  all  things  relating  to  the  usual  employ- 
ment of  his  ship,  and  the  authority  of  such  an  agent  to  perform 
all  things  usual  in  the  line  of  business  in  which  he  is  employed 
cannot  be  limited  by  any  private  order  or  direction  not  known  to 
the  party  dealing  with  him.*  Smith's  Mercantile  Law,  p.  59. 
Is  it,  then,  usual  in  the  management  of  a  ship  carrying  goods  on 
freight  for  the  master  to  give  a  bill  of  lading  for  goods  not  put  on 
board,  for  all  parties  concerned  have  a  right  to  assume  that  an 
agent  had  authority  to  do  all  which  is  usual  ?  The  very  nature  of 
a  bill  of  lading  shows  that  it  ought  not  to  be  issued  until  goods 
are  on  board,  for  it  begins  by  describing  them  as  shipped.  It 
was  not  contended  that  such  a  cburse  is  usual.  In  lAchharrow  v. 
Mason,  Buller,  J. ,  says,  "  A  bill  of  lading  is  an  acknowledgment 
by  the  captain  of  having  received  the  goods  on  board  his  ship; 
therefore,  it  would  be  a  fraud  in  the  captain  to  sign  such  a  bill 
of  lading  if  he  had  not  received  the  goods  on  board,  and  the  con- 
signee would  be  entitled  to  his  action  against  the  captain  for  the 
fraud. "  It  is  not  contended  that  the  captain  had  any  real  author- 
ity to  sign  bills  of  lading,  unless  the  goods  had  been  shipped. 
Nor  can  we  discover  any  ground  upon  which  a  party  taking  a  bill 
of  lading  by  indorsement  would  be  justified  in  assuming  that  he 
had  authority  to  stgn  such  bills,  whether  the  goods  were  on  board 
or  not.  If,  then,  from  the  usage  of  trade  and  the  general  practice 
of  shipmasters,  it  is  generally  known  that  the  master  derives  no 
such  authority  from  his  position  as  master,  the  case  may  be  con- 
sidered as  if  the  party  taking  the  bill  of  lading  had  notice  of  an 
express  limitation  of  the  authority,  and  in  that  case,  undoubtedly, 
he  could  not  claim  to  bind  the  owner  by  a  bill  of  lading  signed 
when  the  goods  therein  were  never  shipped.     It  would  resemble 
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the  case  of  goods  or  money  taken  up  by  the  master  under  pretence 
that  they  were  wanted  for  the  ahip>  when,  in  fact,  they  were  not; 
or  a  bill  of  exchange  accepted  or  indorsed  per  procuration,  when 
no  such  agency  existed.  Alexander  v.  Mackenaie.  The  words 
"  by  procuration  "  give  notice  to  all  persons  that  the  agent  is  act- 
ing under  a  special  and  limited  authority,  and  therefore  the  party 
taking  such  a  bill  has  to  establish  the  evidence  of  the  authority. 
It  is  not  enough  to  show  that  other  bills  similarly  accepted  or 
indorsed  have  been  paid,  although  such  evidence,  if  the  acceptance 
were  general  by  an  agent  in  the  name  of  the  principal,  would  be 
evidence  of  a  general  authority  to  accept  in  the  name  of  the  prin- 
cipal. So  here,  the  general  usage  gives  notice  to  all  people  that 
the  authority  of  the  captain  to  give  bills  of  lading  is  limited  to 
such  goods  as  have  been  put  on  board,  and  a  party  taking  a  bill  of 
lading,  either  originally  or  by  indorsement,  for  goods  which  have 
never  been  put  on  board,  is  bound  to  show  some  particular  author* 
ity  given  to  the  master  to  sign  it  There  is  little  to  be  found  in 
the  books  on  this  subject  It  was  discussed  in  Berkeley  v.  Wat- 
ling.  That  case  was  decided  on  another  point,  but  Littledale,  J., 
stated  that  in  his  opinion  a  bill  of  lading  is  not  conclusive  on  the 
shipowner.  For  these  reasons,  we  are  of  opinion,  that  the  issue 
should  be  entered  for  the  defendants,  and  that  the  defendants  are 
entitled  to  judgment  Judgment  for  the  defendants. 


Cox,  Patterson,  &  Co.  ▼.  Brace  &  Co. 

18  Q.  B.  D.  147-154  (8.  o.  56  L.  J.  Q.  B.  121 ;  57  L.  T.  128 ;  35  W.  R.  207 ;  6  Asp.  M. 

C.  152). 

[147]  Ship*  —  BiU  of  Lading.  —  Quality  Marks.  —  Representation.  —  Estoppel, 

Authority  of  Master. 

A  bill  of  lading  signed  by  the  captain  of  a  ship  in  respect  of  a  shipment  of 
bal<m  of  Jute  contained  the  following  provision  :  "If  qusJity  marks  are  used, 
they  are  to  be  of  the  same  size  as  the  leading  marks  and  contiguous  thereto, 
and*  if  such  quality  marks  are  inserted  in  tlie  shipping  notes  and  the  goods 
ara  nccopted  by  the  mate,  bills  of  lading  in  conformity  therewith  shall  be  signed 
by  the  captain,  and  the  ship  shall  be  responsible  for  the  correct  delivery  of  the 
cfoodN."  The  bill  of  lading  described  the  bales  as  marked  in  proportions 
ii)M«()i(lnd  with  different  quality  marks,  indicating  different  qualities  of  juto, 
whlt'h  iniirkN  corresponded  with  those  inserted  in  the  shipping  notes  made  out 
by  thn  uliippcrs.  When  the  ship  was  discharged,  however,  it  was  found  that 
Uiiirtf  hiMl  In  fact  been  shipped  fewer  bales  marked  with  one  of  such  quality 
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marks  and  more  marked  with  aoother  of  such  maiks  indicating  an  inferior 
quality  than  stated  in  the  bill  of  lading:  — 

Held,  on  the  above  facts,  that  an  indorsee  of  the  bill  of  lading  for  value, 
without  notice  of  the  iucon^ectness  of  the  description  of  the  marks  therein, 
had  no  right  of  action  against  the  shipowners  either  for  breach  of  contract  or 
upon  the  ground  that  they  were  estopped  by  the  representation  eontfdned  in 
the  bill  of  lading. 

Grant  v.  Norvoay  followed. 

Appeal  from  the  judgment  of  the  Queen's  Bench  Division 
upon  a  special  case,  the  facts  of  which  were  in  substance  as 
follows :  — 

In  September,  1883,  600  bales  of  jute  were  shipped  by  Steel  & 
Co.,  who  were  merchants  at  Calcutta,  on  board  the  defendants' 

ship  for  carriage  to  London ;  of  such  bales  26  were  marked  ^  1. , 

192  were  marked  <9>  2.,  and  282  were  marked  <$>  3.     A  bill  of 

lading  was  signed  by  the  captain,  and  delivered  to  the  shippers, 
which,  so  far  as  material,  was  in  the  following  terms :  *  Shipped 
in  good  order  and  condition,  &c..  Five  Hundred  Bales  of  Jute, 
being  marked  and  numbered  as  per  margin  •  .  .  weight,  contents, 
and  value  unknown. '     In  the  margin  was  the  following  memoran* 
dum :  **  If  quality  marks   are  used,  they  are  to  be  of  the  same 
size  as  the  leading  marks  and  contiguous  thereto,  and,  if 
such  quality  marks  are  inserted  in  the  *  shipping  notes  [*148] 
and  the  goods  are  accepted  by  the  mate,  bills  of  lading  in 
conformity  therewith  shall  be  signed  by  the  captain,  and  the  ship 
shall  be  responsible  for  the  correct  delivery  of  the  goods. ' 
The  marks  and  numbers  in  the  margin  were  as  follows :  — 

^  1  =  26.     B/S.     2  =  251.     B/S.     3  =  223.     B/S. 

The  bill  of  lading  was  indorsed  by  the  shippers  for  valuable 
consideration  to  the  plaintiffs,  to  whom  the  property  in  the  goods 
thereby  passed,  and  who  took  the  bill  of  lading  without  any  notice 
of  any  incorrectness  in  the  description  of  the  said  goods  in  the  bill 
of  lading.  The  said  bill  of  lading  was  in  the  customary  form  of 
bills  of  lading  in  the  jute  trade  for  sailing  vessels  between  Cal- 
cutta and  the  United  Kingdom,  and  that  form  and  no  other  had 
been  in  use  since  April,  1881,  in  the  said  trade,  of  which  the 
defendants  were  always  since  that  date  and  at  the  time  of  the 
shipment  in  question  aware,  and  they  had  since  April,  1881, 
always  used  the  same  form  for  their  vessels  engaged  in  the  said 
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trade.  Jute  is  shipped  in  various  qualities,  which  are  indicated 
on  the  bales  when  packed  by  letters  of  the  alphabet  or  by  the 
numbers  1,  2,  and  3,  No.  1  indicating  first  quality,  No.  2  second 
quality,  and  No.  3  third  quality.  These  letters  and  numbers 
respectively  are  termed  quality  marks.     In  the  said  bill  of  lading 

the  mark  ^  was  the  leading  mark  borne  by  each  of  the  500  bales, 

and  the  numbers  1,  2,  and  3,  were  quality  marks,  and  the  numbers 
26,  251^  and  223  indicated  the  number  of  bales  of  each  quality 
shipped.  It  was  admitted  that  quality  marks  were  used  on  the 
goods  which  were  shipped,  and  that  such  quality  marks  were  of 
the  same  size  as  the  leading  marks  and  contiguous  thereto ;  also 
that  the  same  quality  marks  and  the  same  numbers  of  bales  of 
each  such  quality  mark  as  appeared  in  the  said  bill  of  lading  were 
inserted  in  the  shipping  notes,  and  that  the  goods  actually  shipped 
were  accepted  by  the  mate  of  the  said  vessel,  and  that  the  bill  of 
lading  was  signed  by  the  master  in  conformity  with  the  shipping 
notes. 

On  the  arrival  of  the  ship  in  London  and  discharge  of  the  cargo 
there  were  delivered  to  the  plaintifiEs  500  bales  of  jute,  but  there 
were  59  bales  less  of  No.  2  quality  and  59  more  of  No.  3 
[*  149]  *  quality  than  appeared  from  the  bill  of  lading.  It  was 
admitted,  however,  that  the  defendants  delivered  to  the 
plaintiffs  the  same  500  bales  which  they  received  from  the  ship* 
pers.  The  difference  in  value  to  the  plaintiffs  between  the  bales 
delivered  and  those  described  in  the  bill  of  lading  was  to  be  taken 
to  be  £10. 

The  question  for  the  Court  was  whether  the  defendants  were 
liable  to  the  plaintiffs  for  the  non-delivery  of  goods  of  the 
quality  and  bearing  the  quality  marks  stated  in  the  said  bill  of 
lading. 

The  Queen's  Bench  Division  gave  judgment  for  the  defendants, 
against  which  the  plaintiffs  appealed. 

Higham,  Q.  C,  and  Gorell  Barnes,  for  the  plaintiffs.  —  Upon  the 
true  construction  of  the  bill  of  lading  there  was  a  breach  of  con- 
tract by  the  defendants.  The  reasonable  interpretation  of  the 
memorandum  in  the  margin  is  that  the  intention  was  that  the 
niaNtcr  was  to  satisfy  himself  of  the  correctness  of  the  quality 
nuirkH  stated  in  the  shipping  notes,  and,  on  being  so  satisfied, 
wuH  to  sign  bills  of  lading  accordingly,  and  that  the  shipowners 
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were  to  be  responsible  for  the  delivery  of  bales  bearing  the  quality 
marks  so  indicated  in  the  bill  of  lading.  If  the  memorandum  is 
construed  as  only  applying  when  the  quality  marks  are  correctly 
inserted  by  the  shippers  in  the  shipping  notes,  then  it  will  have 
no  substantial  operation  at  all,  because  of  course  the  shipowners 
are  responsible  for  the  delivery  of  the  bales  shipped. 

Secondly,  even  if  there  was  no  breach  of  contract  as  between 
shippers  and  shipowners,  the  bill  of  lading  amounts  to  a  represen- 
tation to  an  indorsee  for  value  without  notice  that  bales  bearing 
the  quality  marks  mentioned  were  shipped,  and  the  shipowners 
are  estopped  thereby.  It  being  well  known  that  bills  of  lading 
are  negotiated  and  that  an  indorsee  may  advance  money  on  the 
strength  of  the  statements  contained  therein,  it  was  the  duty  of 
the  master  to  see  that  the  goods  shipped  and  the  shipping  notes 
corresponded  and  that  the  quality  marks  were  correctly  stated  in 
the  bill  of  lading,  and  the  shipowners  are  bound  by  the  statement 
negligently  made  by  him  in  the  course  of  his  duty. 

•  [Lord  EsHER,  M.  R  —  It  was  decided  in  Grant  v.    [*  150] 
Norway,  10  C.  B.  665,  that  the  shipowner  is  not  respon- 
sible to  the  indorsee  when  the  master  has  signed  a  bill  of  lading 
for  goods  not  on  board.] 

The  master  has  no  authority  to  sign  for  goods  not  on  board,  but 
he  has  authority  to  sign  for  goods  that  are  on  board,  and,  if  he  be 
guilty  of  negligence  in  describing  them  so  as  to  mislead  the  in- 
dorsee, the  shipowner  is  responsible. 

They  cited  Coventry  v.  Great  Eastern  By.  Cfe.,  11  Q.  B.  D.  776 ; 
Shaw  V.  Port  PhUip  Gold  Mining  Co,,  13  Q.  B.  D.  103;  In  re 
Bahia  and  San  Fran^dsco  By,  (7a ,  L.  R  3  Q.  B.  584 ;  Howard  v. 
Tucker,  1  B.  &  Ad.  712  (35  R  R  418);  Hathesing  v.  Laing,  L. 
R  17  Eq.  92,  97;  Craven  v.  Byder,  6  Taunt  433  (16  R  R  644); 
MacKay  v.  C(mmiercial  Bank,  L  R  5  R  C.  394,  411. 

R  T.  Seid,  Q.  C,  and  Hollams,  for  the  defendants,  were  not 
called  upon. 

Lord  EsHER,  M.  E.  —  The  first  point  is  whether  on  the  true 
construction  of  the  bill  of  lading,  apart  from  any  question  of 
estoppel,  there  is  a  breach  of  contract  by  the  shipowners  in  respect 
of  which  the  plaintiffs  as  indorsees  of  the  bill  of  lading  for  value 
can  maintain  their  action.  With  regard  to  this  question  the 
plaintiffs  are  precisely  in  the  same  position  as  the  shippers  of 
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the  goods.  It  is  impossible  for  them  as  indorsees  of  the  bill  of 
lading  to  contend  that  the  contract  is  to  receive  any  other  con- 
struction than  it  would  bear  as  between  the  shippers  and  the  ship- 
owners. Before  the  Bills  of  Lading  Act  the  indorsee  of  a  bill  of 
lading  could  only  sue  in  the  name  of  the  shipper.  The  only  effect 
of  that  Act  is  to  pass  to  him  the  rights  and  liabilities  of  the  ship- 
per under  the  contract.  Therefore  the  question  so  far  as  this  point 
is  concerned  is  whether  there  was  a  breach  of  contract  on  which 
the  shippers  could  have  sued.  The  memorandum  in  the  margin 
of  the  bill  of  lading  says  that "  If  quality  marks  are  used,  they 
are  to  be  of  the  same  size  as  the  leading  marks  and  contiguous 
thereto,  and,  if  such  quality  marks  are  inserted  in  the  shipping 
notes  and  the  goods  are  accepted  by  the  mate,  bills  of  lading  in 
conformity  therewith  shall  be  signed  by  the  captain 
[*  151]  *  and  the  ship  shall  be  responsible  for  the  correct  deliv- 
ery of  the  goods. "  It  seems  to  me  obvious  that  the  words 
**  such  quality  marks  "  mean  marks  used  on  the  bales  themselves, 
and  that  the  meaning  is  that,  if  they  are  correctly  inserted  in  the 
shipping  notes  which  are  made  out  by  the  shippers,  then  they  are 
to  appear  in  the  bill  of  lading  and  the  subsequent  provisions  of 
the  memorandum  will  apply.  But  here  the  quality  marks  used 
on  the  bales  were  not  correctly  inserted  in  the  shipping  notes; 
consequently  the  provisions  of  the  memorandum  did  not  apply. 
It  is  said  that  to  read  the  provisions  thus  is  to  give  it  no  substan- 
tial effect,  and  therefore  it  ought  to  be  read  as  if  the  word  "  such  " 
were  not  there.  When  language  is  ambiguous  and  capable  of  two 
meanings,  then  that  meaning  is  to  be  preferred  which  gives  some 
substantial  operation  to  the  words ;  but  there  is  no  canon  of  con- 
struction to  the  effect  that,  when  the  natural  construction  of 
words  is  clear,  the  Court  is  to  add  or  strike  out  words  for  the  pur- 
pose of  giving  some  effect  to  the  provision.  I  do  not  say  that 
I  think  that  these  words  would  have  no  effect  upon  the  construc- 
tion we  are  giving  them,  but,  assuming  that  to  be  so,  we  cannot 
help  it  We  must  give  the  words  their  plain  natural  meaning. 
Therefore  I  think  that  there  has  been  no  breach  of  the  contract 
between  the  shippers  and  shipownere  contained  in  the  bill  of  lad- 
ing, which  by  the  indorsement  of  such  bill  of  lading  passed  to  the 
plaintiffs,  and  that  the  plaintiffs  cannot  have  a  right  of  action  on 
such  contract. 
But  then,  secondly,  it  is  said  that,  because  the  plaintiffs  axe 
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indorsees  for  value  of  the  bill  of  lading  \^ithout  notice,  they  have 
another  right,  that  they  are  entitled  to  rely  on  a  representation 
made  in  the  bill  of  lading  that  the  bales  bore  such  and  such 
marks,  and  that  there  is  consequently  an  estoppel  against  the 
defendants.  That  raises  a  question  as  to  the  true  meaning  of  the 
doctrine  in  Grant  v.  Nonoay^  10  C.  B.  665.  It  is  clearly  impos- 
sible, consistently  with  that  decision,  to  assert  that  the  mere  fact 
of  a  statement  being  made  in  the  bill  of  lading  estops  the  ship- 
owner and  gives  a  right  of  action  against  him  if  untrue,  because  it 
was  there  held  that  a  bill  of  lading  signed  in  respect  of  goods  not 
on  board  the  vessel  did  not  bind  the  shipowner.  The 
ground  of  *  that  decision,  according  to  my  view,  was  not  [*  152] 
merely  that  the  captain  has  no  authority  to  sign  a  bill  of 
lading  in  respect  of  goods  not  on  board,  but  that  the  nature  and 
limitations  of  the  captain's  authority  are  well  known  among  mer- 
cantile persons,  and  that  he  is  only  authorised  to  perform  all 
things  usual  in  the  line  of  business  in  which  he  is  employed. 
Therefore  the  doctrine  of  that  case  is  not  coniSned  to  the  case 
where  the  goods  are  not  put  on  board  the  ship.  That  the  captain 
has  authority  to  bind  his  owners  with  regard  to  the  weight,  con- 
dition, and  value  of  the  goods  under  certain  circumstances  may  be 
true;  but  it  appears  to  me  absurd  to  contend  that  persons  are 
entitled  to  assume  that  he  has  authority,  though  his  owners  really 
gave  him  no  such  authority,  to  estimate  and  determine  and  state 
on  the  bill  of  lading  so  as  to  bind  his  owners  the  particular  mer- 
cantile quality  of  the  goods  before  they  are  put  on  board,  as,  for 
instance,  that  they  are  goods  containing  such  and  such  a  percent- 
age of  good  or  bad  material,  or  of  such  and  such  a  season's  growth. 
To  ascertain  such  matters  is  obviously  quite  outside  the  scope  of 
the  functions  and  capacities  of  a  ship's  captain  and  of  the  contract 
of  carriage  with  which  he  has  to  do.  It  was  said  that  he  ought 
.to  see  that  the  quality  marks  were  not  incorrectly  inserted  in  the 
bill  of  lading.  But,  apart  from  the  special  terms  of  the  contract 
with  regard  to  the  quality  marks,  with  which  I  have  already 
dealt,  I  do  not  think  it  was  his  duty  to  put  in  these  quality 
marks  at  all ;  all  he  had  to  do  was  to  insert  the  leading  marks. 
There  is  nothing  in  the  case  to  show  that,  irrespective  of  the  par- 
ticular contract,  the  quality  marks  had  by  the  custom  of  the  trade 
become  a  recognised  part  of  the  marks  which  it  was  his  duty  to 
insert  Furthermore,  I  doubt  very  much  whether  the  indorsee, 
VOL.  xxir.  — 18 
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being  placed  by  the  Bills  of  Lading  Act  in  the  same  position  as 
if  the  contract  between  the  shippers  and  shipowners  had  been 
made  with  him,  can  stand  for  this  purpose  in  any  different  posi- 
tion from  that  of  the  shipper.  For  these  reasons  I  think  that  the 
decision  of  the  Court  below  was  right 

LiNDLEY,  L.  J.  —  There  are  two  points  raised,  one  as  to  the 
alleged  breach  of  contract,  the  other  as  to  the  alleged  misrepre- 
sentation. With  regard  to  the  first,  I  think  that,  if  the 
[*  153]  object  of  *  the  memorandum  in  the  margin  was  to  makis 
the  shipowners  liable  for  the  correctness  of  the  quality 
marks  inserted  in  the  shipping  notes,  the  language  in  which  it 
has  been  expressed  fails  to  convey  that  meaning.  It  seems  to  me 
that  the  effect  of  the  words  is  not  to  throw  any  duty  on  the  cap- 
tain of  seeing  that  the  quality  marks  are  correctly  inserted  in  the 
shipping  documents,  but  to  throw  that  duty  on  the  shippers.  The 
provision  is  that,  if  quality  marks  are  used  on  the  bales,  and 
''  such  "  marks,  that  is,  the  marks  so  used,  are  inserted  in  the 
shipping  notes,  which  it  is  admitted  to  be  the  shippers'  duty  to 
make  out,  then  they  are  to  be  inserted  in  the  bill  of  lading  and 
the  ship  is  to  be  responsible.  We  are  asked  to  reject  the  word 
*  such, "  but  I  do  not  see  any  valid  reason  for  doing  so.  It  is  said 
that,  unless  we  do  so,  we  give  the  provision  no  effect  I  am  not 
sure  of  that ;  but  for  this  provision  it  might  not  be  the  duty  of  the 
captain  to  insert  quality  marks  in  the  bill  of  lading  at  all.  In 
this  case,  therefore,  the  quality  marks  not  being  correctly  inserted 
in  the  shipping  notes  by  the  shippers,  the  memorandum  does  not 
apply,  and  there  is  no  breach  of  contract  Then,  with  regard  to 
the  contention  that  there  is  a  representation  on  the  bill  of  lading 
by  which  the  shipowners  were  estopped,  the  answer  seems  to  be 
this.  The  shipowners  did  not  make  any  representation  person- 
ally. The  representation,  if  any,  was  made  by  the  master.  Then 
what  is  the  master's  authority  ?  Has  he  such  a  general  authority 
as  would  include  an  authority  to  give  bills  of  lading  with  quality 
marks  inserted,  or  has  he  a  special  authority  in  this  respect  ?  In 
this  case  the  authority  appears  from  the  memorandum  itself.  It 
is  to  give  bills  of  lading  with  quality  marks  inserted  only  when 
such  quality  marks  are  correctly  inserted  in  the  shipping  notes. 
If  that  is  so,  it  is  impossible  to  take  this  case  out  of  the  decision 
in  Chrant  v.  Norway^  10  C.  B.  665. 
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Lopes,  L.  J.  —  I  agree  with  the  Master  of  the  Rolls  and  my 
Brother  Lindlby  with  regard  to  the  construction  of  the  clause  in 
the  bill  of  lading  as  to  quality  marka  It  follows  that  there  was 
no  breach  of  contract.  It  was  argued,  secondly,  that  though  the 
shippers  would  have  no  right  of  action  against  the  ship- 
owners, *  yet  that  the  plaintiffs,  as  indorsees  of  the  bill  [*  154] 
of  lading,  have  one,  because  of  the  negligence  of  the  mas- 
ter in  signing  a  bill  of  lading  which  incorrectly  represented  the 
quality  marks  of  the  bales  shipped.  In  my  opinion  it  was  no 
part  of  the  master's  duty  to  insert  these  quality  marks  at  all, 
except  in  accordance  with  the  provisions  of  the  memorandum, 
and,  therefore,  he  had  no  authority  to  make  such  a  representation, 
and  I  do  not  think  that  any  man  of  business  was  entitled  to 
assimie  that  he  had  such  authority. 

The  principle  that  governs  this  case  seems  to  me  to  be  laid  down 
in  Orant  v.  Norway,  10  C.  B.  665.  For  these  reasons  I  think  the 
appeal  must  be  dismissed.  Appeal  dismissed. 

ENGLISH  NOTES. 

The  subject  of  the  above  rule  has  already  been  in  part  considered 
under  "Bill  of  Lading,"  Nos.  1  &  2,  4  R.  C.  666  et  seq. 

Upon  the  general  agency  of  the  master  the  following  statement  by 
Mr.  Abbott  (afterwards  Lord  Tentebden)  is  important.  He  says 
(Abbott  on  Shipping,  5th  ed.  p.  101) :  "  As  the  master  in  general 
appears  to  all  the  world  as  the  agent  of  the  owners  in  matters  relating  to 
the  usual  employment  of  the  ship,  so  does  he  also  in  matters  relating  to 
the  means  of  employing  the  ship,  the  business  of  fitting  out,  victuall- 
ing and  manning  the  ship  being  left  wholly  to  his  management  in 
places  where  the  owners  do  not  reside,  and  have  no  established  agent; 
and  frequently  also  in  the  place  of  their  own  residence.  His  character 
and  situation  furnish  presumptive  evidence  of  authority  from  the 
owners  to  act  for  them  in  these  cases,  both,  indeed,  to  be  rebutted  by 
proof  that  they,  or  some  other  person  for  them,  managed  the  concern  in 
any  particular  instance,  and  that  this  fact  was  actually  known  to  a 
particular  creditor,  or  was  of  such  general  notoriety  that  he  cannot  be 
supposed  to  be,  because  he  ought  not  to  have  been,  ignorant  of  it." 

It  has  been  already  observed  (see  No.  2,  pp.  200-213,  ante)  that 
although  the  register  is  primdfade  evidence  of  the  ownership  of  the  ship, 
this  evidence  may  be  rebutted.  And  if  the  register  is  put  in  evidence 
to  prove  the  relation,  as  master  and  servant,  between  the  registered 
owner  and  the  person  registered  and  acting  as  master,  this  evidence 
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may  be  rebutted  by  showing  that  in  fact  the  master  was  the  servant  of 
another.  Mitchenson  v.  Oliver  (Ex.  Ch.  1865)  6  El.  &  Bl.  419,  25  L. 
J.  Q.  B.  39, 1  Jur.  N.  S.  900. 

AMERICAN  NOTES. 

The  master  is  the  owner's  agent  for  the  purpose  of  carrying  on  the  trade 
in  which  the  ship  is  engaged  in  the  usual  manner,  and  his  acts  in  excess  of 
such  agency  do  not  bind  the  owner.  Mertoin  y.  Shailer,  16  Connecticut,  489. 
He  cannot,  for  instance,  as  such  agent,  insure  for  the  owners  :  Foster  v.  United 
States  Ins.  Co.f  11  Pickering  (Mass.),  85;  or  alter  a  charter-party:  Balcarres 
Brook  S.  S.  Co.  v.  Grace,  75  Federal  Rep.  1017 ;  The  Edward  H.  Blake,  92  id. 
202;  or  arrange  for  a  broker's  commission  for  collecting  the  freight  and 
general  average  at  the  port  of  destination :  Warren  y.  Skolfield,  104  Massa- 
chusetts, 503,  506 ;  see  The  Humboldt,  86  Federal  Rep.  351 ;  or  enter  into  any 
unnecessary  contracts :  The  Clan  MacLeod,  38  Federal  Rep.  447 ;  or  make 
gifts  to  salvors  :  The  Albany,  44  Federal  Rep.  431,  437 ;  or  intermeddle  with 
the  cargo,  or  sell  it,  if  damaged,  after  the  voyage  is  ended :  Lemont  y.  Lord, 
52  Maine,  365,  390;  Moore  v.  Hill,  38  Federal  Rep.  330;  or  draw  by  bill  of 
exchange  on  the  owners  for  supplies  in  a  foreign  port:  Bowen  y.  Stoddard, 
10  Metcalf  (Mass.),  375^  or  secretly  purchase  the  vessel  for  himself,  when 
offered  at  public  auction.  Glover  v.  Ames,  8  Federal  Rep.  351.  He  may, 
however,  when  strictly  necessary,  pledge  the  owners*  credit  in  a  foreign  port 
to  raise  money  for  the  payment  of  wages :  Steams  v.  Doe,  12  Gray  (Mass.), 
482 ;  and  written  contracts  for  supplies  or  necessaries,  such  as  a  chronometer, 
made  abroad,  and  signed  by  himself,  bind  the  owners,  the  ports  of  different 
States  of  the  American  Union  being,  as  to  each  other,  foreign  ports  in  these 
matters.  Tlie  Canada,  7  Federal  Rep.  119;  Negus  r.  Simpson,  99  Massachu- 
setts, 388.  From  the  necessity  of  the  case,  it  is  his  right  and  duty,  in  case  of 
disaster  to  his  'ship,  to  have  necessary  repairs  made  at  an  intermediate  port, 
or  trans-ship  the  goods  and  forward  them  by  another  vessel,  if  one  can  be 
had.  The  Maggie  Hammond,  9  Wallace  (U.  S.),  435,  458  ;  Harrison  v.  Fort- 
lage,  161  United  States,  57,  65;  Waterhouse  v.  Rock  Island  Alaska  Min, 
Co.,  97  Federal  Rep.  466;  The  Queen,  28  id.  755,  761;  Bark  v.  Norton,  2 
McLean  (U.  S.),  422.  It  is  also  his  duty  to  prevent  accident^  even  when  it  is 
necessary  to  displace  a  pilot,  or  to  use  such  force  as  may  be  really  necessary  to 
compel  a  rebellious  seaman  to  surrender  the  wheeL  The  Oregon,  158  United 
States,  186;  Spencers.  Kelley,  32  Federal  Rep.  838;  Martin  v.  Famsworih, 
1  Jones  &  Spencer  (N.  Y.),  246.  He  can  also  put  his  ship  at  hazard  to  per- 
form salvage  services.  Waterbury  v.  Myrick,  Blatchford  &  Howland's  Adnu> 
ralty  Cases  (U.  S.),  34.  And,  in  case  of  capture,  he  can  ransom  and  bay 
back  his  ship.    PhUlips  v.  M'Call,  4  Washington  (U.  S.),  141. 
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No.  11.  — THE  GEATITUDINE. 
(1801.) 

No.  12.  — AUSTRALASIAN  STEAM  NAV.  CO.  v.  MORSE 

(p.  c.  1872.) 

No.  13.  — ACATOS  v.  BURNS, 
(c.  A.  1878.) 

RULE. 

The  master  of  a  ship  may,  by  circumstances  of  necessity, 
be  constituted  agent  for  the  owners  of  the  cargo,  with 
power  to  sell  it :  but,  to  constitute  such  agency,  it  must  be 
shown  first  that  communication  with  the  owners,  so  as  to 
obtain  their  instructions,  was  impracticable ;  and  secondly 
that  the  sale  was  necessary. 

The  Ghratitudine. 

S  Chr.  KobinBon,  240-278. 

Ship.  —  Powers  of  Master.  —  Hypothecation  of  Cargo. 

Power  of  a  master  over  his  cargo,  in  cases  of  distress:  —  a  master  may  [240] 
hypothecate  his  cargo  on  freight  for  repairs  in  a  foreign  port,  such  re- 
pairs being  necessary  for  the  prosecution  of  his  voyage. 

The  facts,  and  the  efifect  of  the  arguments,  suflBciently  appear 
from  the  following  judgment  pronounced  by 

Sir  W.  Scott  (afterwards  Lord  Stowell).  —  This  case  [255] 
has  been  learnedly  argued ;  and  I  have  thought  it  due,  not 
only  to  the  arguments,  but  also  to  the  extreme  importance  of  the 
question,  as  affecting  the  commerce  of  this  country,  to  take  some 
time  for  deliberation  in  forming  my  judgment  upon  it  The  case 
comes  on,  upon  petition,  which  states,  "That  the  Imperial  ship 
The  Gratitudine,  having  on  board  a  cargo  of  fruit,  and  bound  from 
Trieste,  Zante,  and  CJephalonia,  to  London,  met  with  extremely 
tempestuous  weather,  and  sprung  a  leak,  whereby  the  cargo  sus- 
tained considerable  damage ;  that  the  master  was  obliged,  for  the 
safety  of  the  ship  and  cargo,  and   for  the  preservation   of  the 
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lives  of  the  crew,  to  put  into  Lisbon,  and  unlade; 
[*  256]   *  that  the  master  applied  for  advice  and  assistance  to  F. 

Calvert,  who  was  the  correspondent  of  Mr.  Powell,  one  of 
the  principal  consignees  in  England;  that  Mr.  Calvert  wrote  a 
letter  to  Mr.  Powell,  advising  him  of  the  misfortune  which  had 
befallen  the  cargo,  and  the  steps  which  had  been  taken,  and  de- 
siring his  directions  for  their  further  conduct;  that  in  answer  to 
that  application  he  received  a  letter  from  Mr.  Powell  stating, 
*  That  to  the  master  it  belonged  exclusively  to  adopt  every  neces- 
sary measure  for  the  preservation  of  the  cargo,  and  that  if  it  was 
necessary  to  unlade,  the  master  alone  was  to  judge  of  the  propri- 
ety of  such  a  measure. '  That  the  master  being  in  want  of  money 
to  defray  the  charges  of  repairing  the  vessel  and  of  unlading  the 
cargo,  borrowed  of  the  aforesaid  F.  Calvert  the  sum  of  £5273 
12«.  on  a  certain  bottomry  bond,  bearing  date  31st  January,  1801, 
binding  the  ship  and  appurtenances,  cargo,  and  freight  to  pay  the 
said  sum  of  £5273  12a.  within  twenty -four  hours  after  the  arrival 
of  the  said  ship  in  the  port  of  London,  or  any  other  port ;  that 
the  said  bond  had  been  duly  presented  to  the  master,  who  refused 
to  discharge  it ;  that  the  holder  had  no  other  means  of  recovering 
his  debt,  than  by  proceeding  against  the  ship,  freight,  and  caigo, 
and  prayed  the  Court  to  decree  a  monition  against  the  bail  given 
to  answer  the  action  in  respect  to  the  cargo  and  freight,  for  pay- 
ment of  the  balance  due,  after  payment  of  the  proceeds  of  the  sale 
of  the  ship. " 

On  the  other  side  it  is  alleged :  "  That  the  master  had  not, 

under  the  circumstances  stated,  a  right  to  hypothecate  the 
[*257]   caigo  for  the  repairs  of  the  ship;  for  *  payment  whereof 

the  ship,  her  master,  owners,  and  freight  are  liable ;  that 
the  cargo  is  by  law  only  subject  to  pay  an  average  proportion 
of  the  charges,  —  to  which  the  cargo  laden  in  the  said  ship  was 
liable  to  for  the  unlading  and  reshipping  the  cargo  and  other 
oxiHMi»t'«  relating  thereto;  all  which,  with  the  freight  the  parties 
hud  uhvnvH  been  and  were  willing  to  pay." 

Tlio  pro]H)8ition  contained  in  the  Act  does  not  go  the  length  of 
iiwmntiiiK  univorsally  that  the  master  has  not  a  right  to  hypothe- 
onto  bin  rai>jo  in  any  possible  case,  but  denies  the  power  of  the 
luu^tpr  to  liv)M)thorato  it  under  the  circumstances  of  this  particular 
on«»o!  In  tho  tM>\ir80  of  the  discussion,  however,  the  argument  has 
Imi^u  ruiriod  to  tho  ontiro  extent,  and  it  has  been  contended,  that 
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the  master  has  no  right, to  bind  the  owners  of  the  cargo,  in  any 
case,  upon  this  ground,  that  although  he  is  the  agent  and  repre- 
sentative of  the  ship,  and  by  virtue  of  that  relation  may  bind  the 
ship  and  its  owners,  he  is  not  the  agent  of  the  proprietors  of  the 
cargo,  and  therefore  cannot  bind  it  It  is  said,  that  he  is  the  mere 
depositary,  and  common  carrier,  as  to  the  cargo,  and  that  the 
whole  of  his  relation  to  the  goods  is  limited  to  the  duties  and 
authorities  of  safe  custody  and  conveyance.  This  position,  that 
in  no  case  has  he  a  right  to  bind  the  owners  of  the  cargo,  is,  I 
think,  not  tenable,  to  the  extent  in  which  it  has  been  thrown  out ; 
for  though  in  the  ordinary  state  of  things  he  is  a  stranger  to  the 
cargo,  beyond  the  purposes  of  safe  custody  and  conveyance,  yet 
in  cases  of  instant  and  unforeseen  and  unprovided  neces- 
sity, the  character  of  agent  and  supercargo  is  *  forced  [*258] 
upon  him,  not  by  the  immediate  act  and  appointment  of 
the  owner,  but  by  the  general  policy  of  the  law ;  unless  the  law 
can  be  supposed  to  mean  that  valuable  property  in  his  hands  is 
to  be  left  without  protection  and  care.  It  must  unavoidably  be 
admitted,  that  in  some  cases  he  must  exercise  the  discretion  of  an 
authorised  agent  over  the  cargo,  as  well  in  the  prosecution  of  the 
voyage  at  sea,  as  in  intermediate  ports,  into  which  he  may  be 
compelled  to  enter. 

The  case  of  throwing  overboard  parts  of  the  cargo  at  sea  is  of 
that  kind :  nothing  can  be  better  settled  than  that  the  master  has 
a  right  to  exercise  this  power,  in  case  of  imminent  danger :  He 
may  select  what  articles  he  pleases ;  he  may  determine  what  quan- 
tity ;  no  proportion  is  limited ;  a  fourth,  a  moiety,  three-fourths, 
nay,  in  cases  of  extreme  necessity,  when  the  lives  of  the  crew  can- 
not otherwise  be  saved,  it  never  can  be  maintained  that  he  might 
not  throw  the  whole  cargo  overboard.  The  only  obligation  will 
be,  that  the  ship  should  contribute  its  average  proportion.  It  is 
said,  this  power  of  throwing  over  the  whole  cannot  be,  but  in  cases 
of  extreme  danger,  which  sweeps  all  ordinary  rules  before  it ;  and 
so  it  is.  So  likewise  with  respect  to  any  proportion,  he  can  be 
justified  only  by  that  necessity;  nothing  short  of  that  will  do; 
the  mere  convenience  of  better  sailing,  or  more  commodious  stow- 
age, will  not  justify  him  to  throw  overboard  the  smallest  part. 
It  must  be  a  necessity  of  the  same  species,  though  perhaps  diflFer* 
ing  in  the  degree. 

Another  case  is  that  of  ransom ;  in  which,  it  is  well  known. 
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[*  259]  that  by  the  general  maritime  law  a  master  *  could  bind 
by  his  contract  the  whole  cargo,  as  well  as  the  ship :  he 
could  not  go  beyond  the  value  of  the  goods,  but  up  to  the  last 
farthing  of  their  entire  value,  there  is  not  a  doubt  but  he  might 
bind  the  cargo  as  well  as  the  vessel ;  a  very  modem  regulation  of 
our  own  private  law,  founded  on  certain  purposes  of  policy,  has 
put  an  end  to  our  practice  of  ransoming ;  but  I  am  speaking  of  the 
general  maritime  law  and  practice,  not  superseded  by  private  and 
positive  regulation. 

These  are  instances  of  authority  at  sea.  There  are  other  cases 
also  in  port,  in  which  the  master  has  the  same  authority  forced 
upon  him.  Suppose  the  case  of  a  ship  driven  into  port  with  a 
perishable  cargo,  where  the  master  could  hold  no  correspondence 
with  the  proprietor;  suppose  the  vessel  unable  to  proceed,  or  to 
stand  in  need  of  repairs  to  enable  her  to  proceed  in  time.  In  such 
emergencies,  the  authority  of  agent  is  necessarily  devolved  upon 
him,  unless  it  could  be  supposed  to  be  the  policy  of  the  law,  that 
the  cargo  should  be  left  to  perish  without  care.  What  must  be 
done  ?  He  must  in  such  case  exercise  his  judgment,  whether  it 
would  be  better  to  trans-ship  the  cargo,  if  he  has  the  means,  or 
to  sell  it.  It  is  admitted  in  ai^ument  that  he  is  not  absolutely 
bound  to  trans-ship ;  he  may  not  have  the  means  of  trans-shipment, 
but  even  if  he  has,  he  may  act  for  the  best,  in  deciding  to  sell ;  if 
he  acts  unwisely  in  that  decision,  still  the  foreign  purchaser  will 
be  safe  under  his  acts.  If  he  had  not  the  means  of  trans-shipping, 
he  is  under  an  obligation  to  sell,  unless  it  can  be  said,  that  he  is 
under  an  obligation  to  let  it  perish. 

With  respect  to  practice,  I  understand  from  a  gentle- 
[*260]  man  very  conversant  with  the  commerce  of  *the  West 
Indies,  that  it  is  by  no  means  unfrequent  for  an  applica- 
tion to  be  made  to  the  Vice-Admiralty  Courts  in  that  part  of  the 
world,  for  leave  to  empower  the  master  to  sell.  I  understand  it 
likewise  to  be  matter  of  complaint,  that  this  power  is  sometimes 
abused  by  an  improvident  and  collusive  sale  of  cargoes,  when  no 
real  necessity  exists ;  that  is,  in  other  words,  that  the  power  is 
usurped  in  cases  where  the  party  does  not  legally  possess  it  But 
the  very  ground  of  the  defect  of  power  in  such  cases,  implies  and 
affirms  its  existence,  in  cases  where  the  necessity  is  real. 

In  all  these  cases,  the  character  of  agent  respecting  the  cargo  is 
thrown  upon  the  master,  by  the  policy  of  the  law,  acting  on  the 
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necessity  of  the  circumstances  in  which  he  is  placed.  But  it  is 
said,  that  this  can  only  be  done  for  the  immediate  benefit  of  the 
cai^o,  and  not  for  the  repairs  of  the  ship.  It  is  very  true,  that 
this  involuntary  agent  ought,  like  an  appointed  agent,  in  all 
cases,  to  act  for  the  best  respecting  the  property.  Even  in  the 
case  of  an  universal  jacttLS,  which  appears  least  likely  to  conduce 
to  the  benefit  of  the  caigo,  still  it  is  so ;  the  ship  is  compelled  in 
that  case  to  pay  an  average,  by  which  means  the  little  which  is  to 
be  taken  as  a  remnant  of  the  cargo,  is  preserved ;  whereas  other- 
wise both  ship  and  cargo  would  have  been  totally  lost.  In  the 
case  of  ransom,  what  was  intended  for  the  benefit  of  the  cargo 
may  eventually  consume  the  whole;  the  proprietor  will  not  be 
benefited  in  such  a  case,  but  he  cannot  be  damnified ;  he  will  have 
had  the  chance  of  advantage  without  the  danger  or  possibility  of 
loss ;  for  he  cannot  suffer  beyond  the  value  of  the  cargo, 
♦  which,  without  such  ransom,  would  have  gone  to  the  [*  261] 
enemy  in  toto.  It  is  the  same  consideration  which  founds 
the  rule  of  law,  that  applies  to  the  hypothecation  of  a  ship.  In 
all  cases  it  is  the  prospect  of  benefit  to  the  proprietor  that  is  the 
foundation  of  the  authority  of  the  master.  It  is  therefore  true, 
that  if  the  repairs  of  the  ship  produce  no  benefit  or  prospect  of 
benefit  to  the  cargo,  the  master  cannot  bind  the  cargo  for  such 
repairs;  but  it  appears  to  me  that  the  fallacy  of  the  argument, 
that  the  master  cannot  bind  the  cargo  for  the  repairs  of  the  ship, 
lies  in  supposing,  that  whatever  is  done  for  the  repairs  of  the 
ship,  is  in  no  degree  and  under  no  circumstances  done  for  the 
benefit,  or  with  a  prospect  of  a  benefit  to  the  cargo;  whereas, 
the  fact  is,  that  though  the  prospect  of  benefit  may  be  more  direct 
and  more  immediate  to  the  ship,  it  may  still  be  for  the  preserva- 
tion and  conveyance  of  the  cargo,  and  is  justly  to  be  considered 
as  done  for  the  common  benefit  of  both  ship  and  cargo. 

Suppose  the  cargo  to  be  not  instantly  perishable,  but  that  it  can 
await  the  repair  of  the  ship,  what  is  the  master  to  do  in  the  situa- 
tion before  described,  being  a  stranger  in  a  foreign  port,  in  a  state 
of  distress,  without  an  opportunity  of  communication  with  the 
owners  or  their  agent  1  What  is  his  duty  under  such  circum- 
stances? It  may  be  answered  generally,  to  look  out  for  the 
means  of  accomplishing  his  contract,  if  possible;  that  is,  the 
safe  conveyance  of  the  property  entrusted  to  his  care,  in  that 
same  vehicle  which  he  had  contracted  to  furnish.     It  is  admitted 
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that  though  impowered  to  trans-ship,  he  is  not  bound  to  trans-ship. 

No  such  obligation  exists  according  to  any  known  rule 
[*  262]  *  of  the  maritime  law ;  and  if  it  did,  still  he  must  be 

affected  with  the  opportunity  of  trans-shipment,  and  with 
wilful  neglect  of  such  opportunity,  for  wilful  neglect  shall  not  be 
presumed.  He  may  even  be  restrained  from  trans-shipment  if  he 
has  the  means,  by  knowing  that  insurances  were  made  on  the 
original  shipment  which  might  be  avoided  by  such  a  change. 
Having  the  general  duty  of  carrying  the  cargo  to  the  place  of 
destination  imposed  upon  him,  not  being  obliged  to  trans-ship,  and 
it  not  being  shown  that  he  has  the  opportunity  of  trans-shipment, 
he  must  be  presumed  to  look  out  for  the  means  of  repairing  his 
ship  for  the  accomplishment  of  his  contract  The  first  and  most 
obvious  fund  for  raising  the  money,  is  the  hypothecation  of  the 
ship ;  but  the  foreign  lender  has  a  right  to  elect  his  security,  for 
he  is  not  bound  to  lend  at  all ;  he  may  refuse  to  lend  upon  the 
security  of  the  ship,  or  on  that  security  alone;  it  is  no  injustice 
on  his  part ;  and  if  he  does  so  refuse,  the  state  of  necessity  still 
continues. 

The  security  of  the  ship  not  being  suflBcient,  and  the  master  not 
being  able  to  raise  money  on  that  alone,  what  is  he  to  do  ?  It 
cannot  be  said,  that  he  is  in  all  cases  to  wait  till  he  hears  from  a 
distant  country.  The  repairs  may  be  immediately  necessary;  it 
may  be  hoped  that  the  repairs  will  be  far  advanced  before  he  can 
hear  from  the  consignees :  the  master  may  not  know  the  proprie- 
tors at  all,  but  only  the  consignees ;  they  may  be  mere  consignees, 
and  have  no  power  to  direct  him,  but  in  the  single  case  of  an 
actual  delivery  to  them ;  if  owners,  they  may  be  very  numerous ; 

for  in  a  carrier  ship  there  may  be  a  hundred  owners  of  the 
[•  263]  cargo,  and  the  master  may  be  in  danger  of  *  receiving  an 

hundred  different  opinions,  supposing  it  were  possible  for 
him  to  apply  to  all.  What  does  the  necessity  of  such  a  case  offer 
to  be  done  ?  I  conceive  one  of  two  things,  to  sell  a  part  of  the 
cargo,  for  the  purpose  of  applying  the  proceeds  to  the  prosecution 
of  the  voyage  by  the  repair  of  the  ship;  or  to  hypothecate  the 
whole,  for  the  same  purpose.  With  respect  to  the  former,^  the 
books  overflow  with  authorities,  many  of  which  have  been  stated. 
They  all  admit  that  he  may  sell  a  part;  some  ancient  regulations 
have  attempted  to  define  what  part ;  others  have  not  The  general 
law  does  not  fix  any  aliquot  part :  and,  indeed,  it  is  not  consistent 
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with  good  sense  to  impose  a  restraint,  or  to  fix  any  limitation  to 
measure  a  state  of  things  which  is  to  arise  only  from  necessity. 
It  must,  generally  speaking,  be  adequate  to  the  occasion.  One 
limitation,  however,  the  policy  of  the  law  necessarily  prescribes, 
that  the  power  of  selling  cannot  extend  to  the  whole ;  because  it 
never  can  be  for  the  benefit  of  the  cargo,  that  the  whole  should  be 
sold,  to  repair  a  ship  which  is  to  proceed  empty  to  the  place  of 
her  destination.  There  will,  in  that  case,  be  no  safe  custody  and 
transmission;  and  therefore  the  power  of  selling,  for  the  repairs 
of  the  ship,  must  be  limited  to  the  sale  of  a  part,  though  it  may 
not  be  possible  to  assign  the  exact  part,  except  where  positive 
regulations  have  fixed  it. 

But  hypothecation  may  be  of  the  whole,  because  it  may  be  for 
the  benefit  of  the  whole,  that  the  whole  should  be  conveyed  to  its 
proper  market ;  the  presumption  being,  that  this  hypothecation  of 
the  whole,  if  it  affects  the  cargo  at  all,  will  finally  operate  to 
the  sale  of  a  part,  and  this  in  the  best  market,  at  the 
*  place  of  its  destination,  and  in  the  hands  of  its  proper  [*  264] 
consignees.  In  the  unfortunate  case  before  us,  in  which 
there  has  been  such  a  combination  of  calamitous  circumstances,  as 
can  hardly  be  expected  to  happen  again,  the  loss  of  a  part  of  the 
whole,  sold  in  the  hands  of  its  proper  consignees,  is  all  the  effect 
that  will  be  produced;  and  it  can  hardly  ever  happen  that  the 
hypothecation  will  reach  the  total  value  of  the  cargo.  On  the 
other  hand,  the  safe  conveyance  of  a  valuable  cargo  may  be,  in 
many  instances,  of  infinitely  more  value  to  the  merchant,  than  the 
whole  expense  of  the  repairs,  if  the  whole  could  be  devolved  on 
the  cargo.  Generally  it  cannot  be  so ;  in  the  very  form  and  struc- 
ture of  the  bonds,  the  ship  and  freight  being  usually  the  first 
things  that  are  hypothecated ;  but  if  it  were  to  happen  that  they 
were  omitted  in  the  literal  terms  of  the  bonds,  still  they  would 
be  liable  in  contribution  to  the  extent  of  their  value,  although  the 
cargo  alone  had  been  made  immediately  answerable  to  the  foreign 
lender,  who  has  nothing  to  do  with  averages  of  any  kind.  On 
principle,  therefore,  the  right  of  hypothecation  of  the  whole  caigo 
is  extremely  natural,  and  if  I  am  right  in  considering  it  as 
equivalent  to  a  sale  of  a  part,  it  is  little  more  than  what  all  the 
books  of  maritime  jurisprudence  directs  to  be  done ;  it  is  in  truth 
but  a  power  to  make  a  partial  sale,  conducted  with  greater  proba- 
bility of  ultimate  advantage  to  the  whole ;  for  as  all  must  finally 
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contribute  in  the  case  of  an  actual  sale  of  a  part,  what  new  hard- 
ship is  imposed  ?    All  contribute  in  this,  as  a  portion  of  the  whole 

value  of  the  cargo  is  abraded  for  the  general  benefit,  prob- 
[*  265]  ably  with  less  inconvenience  to  the  parties  *  if  any  one 

person's  whole  adventure  of  goods  had  been  sacrificed  by 
a  disadvantageous  sale  in  the  first  instanca 

Cross  accidents  may  intervene  in  the  sequel,  to  make  the  con- 
tract of  hypothecation  less  beneficial  than  might  have  been  ex- 
pected at  the  time.     In  the  present  case,  the  ship  was  estimated 
by  public  authority  at  Lisbon,  at  £2300,  the  freight  amounted  to 
as  much ;  the  sum  to  which  it  is  admitted  the  cargo  is  liable  for 
its  own  proper  charges,  would  have  made  up  almost  the  whole  of 
what  remained,  so  that  a  very  small  part  of  the  cargo  would  have 
been  afifected.     It  has  happened  by  subsequent  accidents,  that  the 
matter  has  turned  out  so  as  to  affect  a  larger  portion  of  the  car^o  • 
but  subsequent  accidents,  as  it  was  observed  in  argument,  cannot 
invalidate  the  original  contract     The  worst  that  can  happen,  and 
this  only  by  a  most  perverse  combination  of  circumstances,  is, 
that  the  whole  value  of  the  cargo  might  be  answerable;  still  I 
should  say,  speaking  with  all  the  caution  that  is  due  on  such 
important  interests,  better  is  it  that  this  should  happen  (if  it  can 
happen),  in  a  few  very  eccentric  and  almost  unnatural  instances, 
than  that  the  master  should  have  no  discretionary  power  to  act  fpr 
the  preservation  of  the  cargo ;  but  that  he  should  be  compelled  in 
all  cases,  and  under  all  circumstances,  to  proceed  to  the  sale  of 
possibly  a  considerable  part  of  his  cargo,  at  a  most  improper  port, 
for  which  his  cargo  is  not  adapted,  as  a  distressed  man,  and  as  a 
man  whose  distresses  are  known  to  every  person  who  has  to  deal 

with  him  in  the  purchase  of  those  parts  of  his  cargo. 
[•  266]  *  An  extreme  case  has  been  put  by  the  King's  Advocate, 
of  a  large  and  valuable  ship  with  a  cargo  of  inconsider- 
ftblcj  value,  l)6longing  to  Dover,  and  falling  into  this  distress  in  a 
neighbouring  port,  as  at  Calais;  and  it  is  asked  if  it  would  be 
rnaHotinblo  to  consume  a  small  cargo  in  the  service  of  a  ship  so 
Hitiuit(Ml  ?  It  may  be  suflScient  to  answer,  that  it  is  not  the  case 
Imforn  the  (Jourt;  and  that  it  differs  from  this  case  in  the  exact 
proportion  of  the  difference  of  the  distance  between  London  and 
M«l»on,  and  of  that  between  Dover  and  Calais.  Supposing  such  a 
ntwn,  It  would  be  expected,  undoubtedly,  that  the  master  should 
fittd  hin  iitinoHt  endeavours  to  correspond  with  the  consignees  or 
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proprietors;  but  a  case  of  instant  necessity  might  occur  even  so 
near ;  the  master  might  not  be  able  to  receive  their  directions ;  all 
communication  might  be  interrupted,  as  it  is  sometimes  for  a  fort- 
night or  three  weeks,  or  more,  in  adverse  or  tempestuous  weather, 
and  then  the  same  principle  would  apply.  But  whatever  might 
be  the  objection  to  such  a  case,  just  the  same  objection  would  lie 
against  the  known  and  admitted  power  of  the  master  to  hypothe- 
cate the  ship,  supposing  the  owner  of  that  ship  to  live  at  Dover. 
If  necessity  was  urgent,  even  that  extreme  case  would  come  under 
the  operation  of  the  same  principla 

So  much  upon  mere  principle.  How  does  the  matter  stand 
with  regard  to  authorities  ?  In  the  first  place,  it  is  not  improper 
to  observe,  that  the  law  of  cases  of  necessity  is  not  likely  to  be 
well  furnished  with  precise  rules;  necessity  creates  the  law,  it 
supersedes  rules ;  and  whatever  is  reasonable  and  just  in 
such  cases,  is  likewise  legal ;  it  is  not  to  be  *  considered  [*  267] 
as  matter  of  surprise,  therefore,  if  much  instituted  rule  is 
not  to  be  found  on  such  subjects.  In  the  next  place,  if  I  am  right 
in  considering  hypothecation  of  the  whole  as  equivalent  to  the 
sale  of  a  part,  then  all  authorities  for  a  partial  sale  are  authorities 
also  for  a  total  hypothecation.  Thirdly,  I  must  observe,  that  it  is 
not  to  be  expected,  that  the  ancient  codes  should  contain  much 
precise  regulation,  or  direct  authority  on  this  subject;  this  con- 
tract of  bottomry,  being  comparatively  of  later  growth,  and  aris- 
ing out  of  the  necessities  of  an  enlarged  commerce.  Bynkershoek 
expresses  himself,  I  apprehend,  with  great  historical  accuracy  on 
this  subject,  when  he  says:  "  Origo  hujus  contractus  ex  jure  Ro- 
mano, sed  quae  ibi  legimus  vix  trientem  absolvunt  totius  argumenti, 
— Adeo  tennuia  etiam  apud  nos  fuerunt  ejus  contractus  initia, 
ut  non  nisi  mutuum  significaverit,  quo  magistro  peregre  agenti 
permissum  est,  navem  ex  causa  necessitatis  obligare.  **  But  still 
I  think  authorities  are  not  wanting  from  the  ancient  codes.  The 
passage  which  has  been  cited  from  the  Consolato,  art.  105,  is 
applicable.  There  it  is  said,  that  a  merchant  being  on  board  a 
ship  with  his  goods  (which  was  the  custom,  according  to  the  sim- 
plicity of  ancient  commerce),  having  money,  was  obliged  to  ad- 
vance it,  for  the  necessities  of  the  voyage;  and  if  he  had  not 
money,  the  master  might  sell  a  part  of  his  lading.  The  ordinance 
of  Antwerp  likewise  seems  expressly  to  recognise  it ;  and  the  pas- 
sage of  Bynkershoek  which  has  been  cited,  seems  to  me  to  be  cap- 
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able  of  no  other  interpretation.     The  passage  is  very  general  in  its 
terms,  and  is  by  no  means  limited  to  the  peculiar  case  in  which 
the  owner  of  the  ship  is  likewise  owner  of  the  cargo.     The  dictum 
is  perfectly  unqualified  in  describing  the  authority  of  the  charac- 
ter of  master. 
[*  268]       •  So  far  for  foreign  authorities.     Upon  the  authorities 
of  our  own  law,  it  is  to  be  observed,  that  the  power  of 
hypothecation  has  been  but  incidentally  noticed  in  the  books  of 
the  common  law,  because  such  bonds  are  exclusively  proceeded 
upon  in  the  Courts  of  Admiralty,'  which  can  alone  give  the  pos- 
session of  the  Ees,  which  is  the  actual  security  in  dispute.     It  is 
principally  in  attempts  to  obtain  prohibition,  that  the  power  of 
hypothecation  can  be  noticed  by  the  common  law;  and  what  is 
only  incidentally  noticed  in  the  Courts,  is  of  course  but  slightly 
and  indistinctly  noticed  by  the  writers.      It  is  of  importance, 
however,  that  wherever  occasion  has  called  for  incidental  observa- 
tions on  this  contract,  it  appears  to  have  met  with  countenance. 
A  dictum,  expressly  recognising  such  a  power,   appears  to  have 
dropped  from  Lord  Hardwicke  in  the  case  of  Buxton  v.  Snee,  1 
Ves.  Sen.  155,  where  it  is  spoken  of,  as  a  power  arising  out  of  his 
authority  as  master,  and  the  necessity  thereof,  "during  the  voyage, 
without  which  both  ship  and  cargo  would  perish,  and  as  a  power, 
which  both  the  maritime  law,  and  the  law  of  this  country  allow. 
An  earlier  instance  is  that  in  J^vsiin  v.  Ballam,  1  Salk.  34.     How 
that  dictum  arose,  does  not  suflSciently  appear;  there  was  nothing, 
I  find,  on  reference  to  the  books  of  the  Court  of  Admiralty,  in  the 
circumstances  of  the  case,  to  lead  to  it,  as  it  was  a  case  of  a  suit 
against  the  ship  only,  for  a  cable  and  anchor  supplied  in  the 
Thames,  by  merchants  of  this  town.     Whether  it  was  a  dictum  of 
the  Court,  or  only  of  the  counsel  rion  constat,  it  might  have  found 
it«  way  into  the  argument,  and  have  received  incidentally  the 
(jomiUmance  of  the  Court,  though,  it  is  true,  the  report  of  the 
Htium  (5aHe  by  Lord  Raymond  makes  no  mention  of  it     It  is  at 
ilu5  v(»ry  lowest  the  impression  of  that  reporter,  although  the  rea- 
son assigned  for  it  is  expressed  in  too  general  terms ;  for 
[*•  200]  the  master  does  not  ordinarily  represent  *  the  owner  of 
tlio  cargo  as  well  as  of  the  ship,  but  only  in  cases  of  acci- 
(liaifiil  uc'fumflity,  in  which  the  policy  of  the  law  throws  that  char- 
Ht'U^r  upon  him.     This  dictum,  wherever  it  comes  from,  derives 
«oMi«  c-onflrmation  from  its  reception  into  the  Digest  of  Lord  Chief 
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Baron  Comyns  (tit  Admiralty  E.  10),  where  it  is  cited  amongst 
the  rules  of  unquestioned  authority.  I  observe  that  Mr.  Viner 
(tit  Hypothecation  A. ),  in  citing  the  case  of  Trantor  v.  Shippin 
(which  in  other  books  is  denominated  Trantor  v.  Watson),  repre- 
sents Mr.  Justice  Powell,  as  expressly  extending  the  master's 
power  of  hypothecation  to  the  goods;  but  from  a  report  of  the 
same  case  (6  Mod.  13),  he  rather  appears  to  have  said  no  more 
than  that  "  if  the  master  possessed  such  a  power  it  would  bind 
the  property  in  the  hands  of  a  third  party ;  *  on  which  it  is  to  be 
remarked  that  although  this  hypothetical  form  of  speaking  asserts 
nothing  directly,  it  pretty  strongly  implies,  that  that  able  and 
learned  Judge,  as  I  have  always  understood  him  to  be  tradition- 
ally reputed,  did  not  feel  any  of  his  notions  of  law  or  equity 
offended  by  the  supposition  that  such  a  power  legally  existed. 
Of  Molloy,  I  say  nothing,  knowing  well  that  the  authority  to 
which  he  refers  does  not  sustain  him,  and  that  his  own  authority 
amounts  to  littla 

These  passages  are  all  that  I  can  find  affirmatively  in  the  com- 
mon law  writers;  but  it  is  no  slight  negative  argument  of  the 
understanding  of  the  common  law,  and  no  small  confirmation  of 
the  fitness  of  this  principle,  that  during  a  long  series  of  years,  no 
instance  has  happened,  in  which  a  prohibition  to  the  enforcement 
of  such  a  contract  has  issued :  and  the  inference  will  be 
the  stronger,  if  it  shall  appear  that  *  numerous  suits  have  [*  270] 
actually  been  entertained  in  the  Court  of  Admiralty  on 
such  bonds.  The  mention  of  numerous  suits  brings  me  to  the 
result  of  a  research,  which  I  directed  to  be  made  in  the  Records 
of  this  Court ;  a  Court  whose  practice  on  a  question  of  this  nature, 
a  question  of  the  general  maritime  law,  is  not  without  its  author- 
ity. I  find  from  the  list  that  has  been  returned  to  me,  that  there 
has  been,  in  later  times  at  least,  a  constant  practice  of  proceeding 
upon  such  bonds,  as  well  against  the  cargo  as  the  ship.  How 
early  this  practice  may  have  prevailed,  or  what  may  be  the  most 
ancient  instances  of  it,  to  be  found  in  these  records,  has  not  been 
ascertained;  but  I  find  two  instances  in  the  year  1750,  and  from 
that  time  downwards,  there  is  a  list  of  twenty -three  or  twenty- 
four  cases,  in  which  the  proceeding  has  been  in  some,  against  the 
cargo  only,  in  others  (and  much  more  generally)  against  the  ship 
and  cargo  together.  In  some  of  these  cases  protests  have  been 
entered,  almost  to  the  extent  of  the  present  protest,  denying  the 
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power  of  the  master  to  bind  the  cargo  under  the  circumstances  of 
those  cases ;  but  these  protests  have  been  either  waived  or  over- 
ruled. In  the  year  1786  there  was  the  case  of  the  Vier  Gebroeders, 
in  which  I  was  of  counsel,  and  although  the  decision,  as  it  is  said 
by  the  King's  Advocate,  proceeded  on  other  grounds,  the  facts 
appeared  that  the  master  had  exercised  this  power,  and  it  seemed 
to  be  admitted  tacitly,  at  least  in  the  argument,  that  he  possessed 
generally  such  a  power.  It  is  likewise  something  in  addition  to 
the  practice  of  this  Court,  that  such  bonds  are  frequently  occur- 
ring in  the  practice  of  merchants,  being  notoriously  given 
[*  271]  and  taken ;  and  the  practice  of  *  merchants  in  such  a 
matter  goes  a  great  way  to  constitute  that  lex  mercatoria, 
which  all  tribunals  are  bound  to  respect,  wherever  that  practice 
does  not  cross,  upon  any  known  principle  of  law,  justice  or 
national  policy.  Adverting  therefore  to  the  fair  foundation  of 
the  general  principle,  and  to  the  authority  of  the  maritime  law, 
as  it  has  been  for  some  years  practised  in  this  Court,  and  coun- 
tenanced in  all  the  instances  in  which  it  has  been  brought  to  the 
notice  of  the  Courts  at  common  law,  adverting  also  to  the  practice 
of  what  I  may  call  the  lex  mercatoria,  I  think  I  am  warranted  in 
pronouncing  for  the  power  of  the  master,  to  bind  the  cargo  for  the 
repairs  of  the  ship  in  order  to  effect  the  prosecution  of  the  voyage ; 
in  such  a  manner  as  to  entitle  the  party  who  advances  the  money, 
to  sue  for  the  enforcement  of  his  bond  in  the  Court  of  Admiralty. 
At  the  same  time  I  think  myself  bound  to  observe,  that  it  is  per- 
haps the  first  instance  in  which  a  judgment  has  been  demanded 
ipon  this  point ;  and,  as  I  cannot  but  feel,  with  peculiar  weight, 
the  insufficiency  of  the  opinion,  of  any  one  individual,  to  decide 
on  fluch  extensive  interests  as  may  depend  on  this  question,  in 
Hxuih  a  commercial  country  as  this,  it  becomes  me  to  suggest  that 
It  may  perlmps  be  not  improper,  that  a  report  should  be  had  to 
tlin  roUootive  wisdom  of  another  jurisdiction. 

It  nunains  to  consider  whether  the  situation  of  the  master  was 
nwrh  an  to  authorise  the  exercise  of  this  power,  which,  I  have 
miU\,  only  in  the  case  of  a  severe  necessity,  may  belong  to  him; 
itiid  2ndly,  Whether  the  lender  has  at  all  acted  unfairly  under 
tliat  necessity,  by  taking  undue  advantage,  so  as  to  vitiate 
(*  272]  tlM'  contract  either  in  the  whole  or  in  part;  for  ♦  it  must 
Ijcj  proved  upon  the  lender,  that  he  has  taken  such  undue 
tt<lvMiitug(J.      It  will  not  be  sufficient,   either  upon  principle  or 
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upon  determinations  of  the  Court,  that  the  master  has  taken  undue 
advantage  against  his  employer;  that  is  a  matter  between  him  and 
his  employer,  with  which  the  third  person  has  nothing  to  do, 
unless  personally  implicated  by  the  facts  of  the  transaction,  in  the 
fraud  that  may  havd  been  practised. 

The  protest  of  the  master  states,  "  that  he  sailed  from  Trieste 
with  his  ship  in  good  condition ;  that  he  went  to  Venice,  Zante, 
and  Cephalonia,  and  took  in  a  cargo  of  fruit  for  London;  that 
in  the  course  of  his  voyage  to  London  he  met  with  tempestuous 
weather,  and  sprung  a  leak  so  as  to  make  it  necessary  to  unship 
and  reload;  that  he  proceeded  to  Gibraltar,  but  that  a  gale  of 
wind  sprung  up  and  drove  him  oflF  from  that  port  without  a  bill 
of  health ;  that  he  approached  the  bar  of  Lisbon,  but  was  not  per- 
mitted to  enter  on  account  of  his  not  having  a  bill  of  health ;  that 
he  was  proceeding  on  his  voyage,  when  he  was  again  driven  back 
by  tempestuous  weather  into  Lisbon,  in  a  state  of  as  complete  dis- 
tress as  he  could  possibly  be. "  What  was  he  to  do  in  this  situa- 
tion ?  It  is  admitted  that  he  was  not  obliged  to  trans-ship,  if  at 
liberty  so  to  do,  still  he  knew  that  his  cargo  was  insured  in  that 
very  ship,  and  that  all  his  policies  might  be  avoided  upon  a  trans- 
shipment To  have  sold  the  whole  or  parts  of  a  cargo  consisting 
generally  of  fruit,  in  a  fruit  country,  would  scarcely  be  thought 
advisable.  It  is  said  he  might  have  written  to  the  proprietors, 
but  it  does  not  appear  that  he  knew  who  the  proprietors 
were.  Those  to  whom  he  was  *  to  deliver  might  be  mere  [*  273] 
consignees.  The  Court  would,  undoubtedly,  be  very  un- 
willing to  relax  the  general  obligation  of  masters  to  correspond 
with  the  proprietors,  where  it  is  practicable ;  but  taking  the  obliga- 
tion to  be  such,  the  master  has  complied  with  that  obligation; 
he  applied  to  the  correspondent  of  the  principal  consignee,  and 
through  him  to  the  consignee,  who  is  described  as  owner  of  a 
part  of  the  cargo.  From  him  he  received  an  answer  sent  by  that 
consignee  and  proprietor,  Mr.  Powell,  expressly  declining  to  give 
particular  directions,  and  referring  him  entirely  to  his  own  dis- 
cretion. From  that  conduct,  I  think  that  all  the  authority  that 
might  become  necessary  for  the  preservation  of  the  cargo,  was 
devolved  upon  him  by  the  very  act  of  the  consignee,  even  if  he 
had  not  possessed  it  under  the  general  law ;  for  if  he  was  remitted 
to  his  own  discretion,  everything  then  which  he  did  under  that 
discretion,  justly  exercised,  was  expressly  warranted  by  the  act  of 
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his  employer,  so  far  at  least  as  the  interests  of  that  particular 
employer  were  concerned  Certain  it  is,  that  no  such  directions, 
given  or  withheld,  by  that  employer,  could  at  all  affect  the  agency 
of  the  master,  with  respect  to  the  other  parts  of  the  cargo,  in 
which  that  employer  was  not  concerned.  With  respect  to  them, 
he  possesses  the  authority  which  the  general  law  gave  him,  and 
no  more.  * 

In  the  state  of  consummate  distress  in  which  he  arrives  at  Lis- 
bon, what  is  this  man  to  do  ?  A  great  deal  of  argument  has  been 
used  to  show  what  he  should  not  have  dona  I  could  have  wished 
that  a  word  or  two  had  been  employed  in  showing  satisfactorily 
what  he  ought  to  have  done,  or  could  have  done  with 
[*  274]  more  propriety  in  this  situation.  It  has  ♦  been  said  there 
was  the  ship  and  freight.  He  has  acted  rightly  in  bind- 
ing both  in  this  very  bond ;  it  has  been  added  that  he  might  have 
bound  himself.  This  also  he  has  actually  done;  though  I  pre- 
sume that  the  mere  personal  security  of  such  a  man,  a  hired  mas- 
ter of  a  vessel,  would  go  but  a  little  way  to  satisfy  a  foreign 
lender  of  money. 

It  is  said  that  he  ought  to  have  bound  his  owners  likewise ;  but 
those  who  propose  that,  should  iSrst  prove  his  authority  to  bind 
his  owners  personally  beyond  the  value  of  their  ship  (which  value 
he  has  already  bound),  and  likewise  find  merchants  at  Lisbon  who 
would  be  willing  to  advance  money  upon  the  personal  security  of 
the  owners,  living  at  Trieste,  whom  they  might  be  under  the 
necessity  of  ultimately  following  into  a  personal  suit,  in  the 
Supreme  Court  of  the  Empire.  Then  the  ship  and  freight  being 
pledged,  and  the  master  having  no  other  funds,  and  being  anxious 
to  convey  the  cargo  to  the  place  of  its  destination,  what  could  he 
do  better,  than  hypothecate  the  cargo,  under  the  reasonable  expec- 
tation which  this  case  afforded,  that  the  ship  and  freight  and  aver- 
age oxi)en8es  falling  particularly  on  the  lading,  would  have  been 
sufficient  to  discharge  the  bond,  without  calling  on  the  cargo  ?  In 
pursuing  this  resolution,  it  was  hardly  possible  for  a  man  to  act 
with  more  caution  than  this  master  appears  to  have  done.  He 
ap]ili(jd  not  only  to  the  consul  of  his  nation,  but  likewise  to  the 
Court  of  Justice  in  the  foreign  country.  It  seems  to  be  the  par- 
ti(Uilar  regulation  of  that  country,  that  matters  of  this  nature 
«hnll  not  bo  transacted  without  the  sanction  of  a  Court  of  Justice. 
Am  to  the  policy  of  that  regulation,  doubts  may  be  entertained 
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*  whether  it  might  not  be  safer  to  leave  matters  of  this  [*  275] 
sort  to  the  vigilance  and  honesty  of  the  parties  entrusted, 
rather  than  to  the  superficial  attention  which  may  be  given  by 
persons  employed  to  inspect  the  circumstances  of  the  case  by  a 
Court  of  Justice.  The  Court  at  Lisbon,  however,  proceeded  to 
examine  the  truth  of  the  representation  given  by  the  master ;  wit- 
nesses were  examined,  surveys  under  public  authority  were  made.^ 
The  result  was,  that  the  ship  is  reported  by  the  surveyors  to  be  of 
sufficient  authority  to  warrant  the  repairs.  The  repairs  are  made, 
and  the  master  has  the  authority  of  the  Court  not  only  for  the  pro- 
priety of  the  repairs,  but  likewise  for  the  reasonableness  of  his 
expectation,  that  the  ship  alone  would  be  able  to  answer  the 
expense  of  them.  Still,  however,  the  foreign  lender  was  not 
obliged  to  advance  money,  but  on  such  security  as  he  liked ;  and 
in  this  situation  the  master  pledges  the  additional  security  of  the 
cargo.  He  proceeds  on  his  voyage  to  England;  and  the  bond 
which  became  due  on  the  event  of  his  arrival  is  put  in  suit.  The 
consequence  is,  that  the  ship  is  sold,  and  being  sold  as  a  foreign 
ship,  unable  to  procure  a  register,  sells  for  not  more  than  half  the 
value  at  which  she  was  estimated  at  Lisbon. 

Upon  this  state  of  the  case,  it  is  evident  that  instead  of  the 
cargo  being  sacrificed  to  the  ship,  which  is  the  present  complaint, 
the  ship  has  beeii  made  the  martyr  of  the  cargo.  For  it  is  in  the 
service  of  that  cargo,  that  she  has  been  brought  to  a  place  where 
the  owners  sufifer  this  extreme  diminution  of  her  value.  In  her 
unrepaired  state  at  Lisbon  she  is  valued  at  six  millions  of  rees 
(about   £1600),    and    therefore   would    have    sold    there 

*  in  that  condition  for  a  much  larger  sum  than  she  [*  276] 
produced,  after  her  repairs,  by  a  sale  in  England  for  a 
purpose  which  absorbs  the  whole  of  her  value,  freight  included, 
and  a  good  deal  more.  She  adheres  with  fidelity  to  her  engage- 
ments with  the  cargo,  and  is  a  victim  to  the  execution  of  that 
duty. 

On  the  whole,  I  am  of  opinion,  that  the  situation  and  the  con- 
duct of  the  master  has  been  such,  as  to  justify  the  exercise  of  that 
right  which  belongs  to  him  in  cases  of  necessity,  although  inter- 
ests of  the  owners  of  the  cargo,  whose  ordinary  agent  he  is  not, 
may  be  affected  by  it ;  and  they  must  be  affected  by  it,  unless  it 
can  be  shown  that  the  other  contracting  party,  the  money  lender, 
was  prevented  from  contracting  by  any  incompetency  which  would 
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vitiate  the  whole  of  the  bond,  or  that  he  has  fraudulently  charged 
Bums,  computing  the  account  for  which  the  bond  is  given,  that 
would  vitiate  it  pro  tanto. 

With  respect  to  the  first,  it  is  true  that  Mr.  Calvert  (who  ad- 
vances the  money  at  Lisbon)  is  the  correspondent  of  one  of  the 
consignees  of  the  cargo ;  and  it  is  argued  to  be  an  extraordinary 
thing,  and  a  proof  of  collusion  on  his  part,  that  would  constitute 
a  total  incompetency,  that  he,  the  correspondent,  should  enter  into 
such  a  contract  In  the  first  place,  it  is  to  be  observed  that  Mr. 
Calvert  is  the  correspondent  of  one  consignee  only ;  and  therefore, 
with  respect  to  all  other  interests  in  this  ship  and  cargo,  he  is,  as 
far  as  appears,  a  mere  stranger.  Secondly,  even  with  respect  to 
the  goods  of  that  consignee,  I  am  still  to  learn,  that  it  is  the 
bounden  duty  of  a  foreign  correspondent  to  advance  his  money 

without  authority,  and  without  such  security  as  he  may 
[*  277]   approve ;  and  thirdly,  this  *  consignee  having  declined  to 

give  any  orders,  and  having  expressly  thrown  the  whole 
upon  the  discretion  of  the  master,  I  think  that  Mr.  Calvert  stood 
with  resjiect  to  these  goods,  on  the  same  footing  as  any  other  mer- 
chant ;  and  if  the  master  was  driven  to  the  resource  of  bottomry, 
nothi!ig  in  the  relation  of  Mr.  Calvert  to  those  goods,  created  an 
incomiH}tency  in  Mr.  Calvert  to  advance  his  money  on  such  secur- 
ity, as  any  other  man  might  have  demanded  for  it 

There  being  nothing  in  the  conduct  of  the  parties  to  invalidate 
the  contract*  it  remains  only  to  inquire,  whether  any  articles  have 
found  their  way  into  these  chaiges  that  ought  not  to  have  ap- 
ivannl  there.  Undoes  not  appear  that  many  articles  are  question- 
able, I  piMoeive  there  is  a  pretty  heavy  commission  charged ;  I 
know  that  the  word  *  commission  "  sounds  sweet  in  a  merchant's 
ear;  but  whether  it  is  a  proper  charge  or  not  on  this  occasion,  I 
will  not  take  uihmi  myself  to  determine,  without  a  reference  to  the 
n\j;istmr  pn^jvrly  a^v^istovl  The  master,  being  in  a  situation  of 
distn^^s  was  left  to  act  for  the  Ivst  conveyance  of  his  cargo;  and 
I  t)unk  he  n.ay  Iv  fairly  j^np^^?^  to  have  done  so.  The  bond- 
ht^UU  r  advanivs  the  money,  hiiving  a  ri^rht  to  elect  his  security, 
anvl  Ixe  h,-is  run  his  rir^k  on  that  s^^urity.  If  the  ship  and  cai^ 
l,ad  jvvi:ib,i\l  he  would  l.:\>^  l>5t  the  whole.  The  owners  of  the 
sVtir  V,;\Yo  V^st  j\ll :  ar,d  thoi^  is  a  gn?ai  loss  besides.  On  whom  is 
tV,:s  ^\<s  to  :\;V.  *  It  oan  tA*!  only  on  the  proprietors  of  the  cargo, 
or  v^u  r:,e  V.  :N;V.v\v:or,  \\V..>  has  Av^x^anced  his  monev,  and  run  his 
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risk  upon  the  given  security,  and  under  circumstances  which  by 

no  means  affect  him  with  incompetency  to  enter  into  such 

a  contract,  a  contract  from  *  which  the  cargo  has  received  [*  278] 

a  considerable  benefit     I  think  that  there  is  no  question 

of  the  liability  of  the  cargo. 

As  to  some  particular  goods  for  which  a  further  distinction  has 
been  taken,  on  the  ground  that  they  are  privileged  goods  not  pay- 
ing freight,  I  think  that  distinction  insufficient ;  they  have  had  in 
an  equal  degree  the  benefit  of  this  conveyance  to  the  place  of  their 
destination ;  and  it  is  not  reasonable  that  they  should  be  exempted 
from  the  obligatibn  attaching  on  the  whole  cargo,  of  being  amen- 
able for  contribution  to  the  bond ;  although  the  owner  of  the  ves- 
sel might,  as  far  as  his  interests  alone  were  concerned,  have  been 
willing  to  show  them  a  particular  indulgence.  If  they  are  the 
goods  of  the  owner  of  the  ship,  they  can  have  no  more  right  to  be 
exempted  from  contributing  than  the  ship  itself. 

Bond  enforced  against  the  cargo. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH 

WALES. 

Anstralasian  Steam  Havigation  Co.  ▼.  Morse.  ^ 

L.  R.  4  P.  C.  222-236  (8.  c.  27  L.  T.  357  ;  20  W.  R.  728  j  8  Moore,  P.  C.  C.  (N.  S.)  482). 

Sale  of  Goods  of  an  Absent  Oumer  by  Master  of  Vessel.  —  Where  and  under  [222] 
what    Circumstances  justifiable,  —  What  constitutes   "  Necessity "  in 
Cases  of  this  Kind  defined. 

The  authority  of  the  master  of  a  ship  to  sell  the  goods  of  an  absent  owner 
is  derived  from  the  necessity  of  the  situation  in  which  he  is  placed ;  and,  con- 
sequently, to  justify  his  selling,  he  must  establish  (1)  a  necessity  for  the  sale ; 
and  (2)  inability  to  communicate  with  the  owner.  Under  these  conditions, 
and  by  force  of  them,  the  master  becomes  the  agent  of  the  owner,  not  only 
with  the  power,  but  under  the  obligation  (within  certain  limits)  of  acting  for 
him;  bnt  he  is  not,  in  any  case,  entitled  to  substitute  his  own  judgment  for 
the  will  of  the  owner,  in  selling  the  goods,  where  it  is  possible  to  communi- 
cate with  the  owner. 

The  possibility  of  communicating  with  the  owner  depends  on  the  circum- 
stances of  each  case,  involving  the  .consideration  of  the  facts  which  create  the 
urgency  for  an  early  sale,  the  distance  of  the  port  from  the  owner,  the 

1  Prettent:  Sir  James  William  ColVIlb,  The  Lord  Justice  James,  Sir  MoN- 
TAOCE  Edward  Smith,  and  Sir  Robert  Porrett  Collier. 
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[*  223]  *  means  of  communication  which  may  exist,  and  the  general  position 
of  the  master  in  the  particular  emergency. 
Such  a  communication  need  only  be  made  when  an  answer  can  be  obtained, 
or  there  is  a  reasonable  expectation  that  it  can  be  obtained,  l>efore  the  sale. 
Where,  however,  there  is  ground  for  such  an  expectation,  every  endeavour,  so 
far  as  the  position  in  which  he  is  placed  will  allow,  should  be  made  by  the 
master  to  obtain  the  owner's  instructions.  The  Bonaparte^  8  Moore's  P.  C. 
Cases,  459,  and  The  Cargo  ex  Hamburg,  2  Moore's  P.  C.  Cases  (N.  S.),  289, 
recognised  and  followed. 

The  action  out  of  which  this  appeal  arose  was  brought  in  the 
Supreme  Court  of  New  South  Wales  by  the  respondents  against 
the  appellants.  The  respondents  by  their  declaration  alleged  in 
the  first  count  the  conversion  by  the  appellants  of  nineteen  bales 
of  wool,  the  property  of  the  respondents,  and  in  the  residue  of  the 
declaration  sued  for  money  had  and  received,  and  for  money  due 
on  account  stated.  The  appellants  pleaded  to  the  first  count  that 
the  wool  was  shipped  on  board  of  a  vessel  of  the  appellants  called 
the  Boomerang,  to  be  carried  from  Rockhampton,  in  the  colony 
of  Queensland,  to  Sydney,  and  there  (excepting  certain  perils  and 
casualties  of  the  sea  and  navigation)  delivered  to  the  plaintiffs; 
that,  the  ship  in  the  course  of  her  voyage  stranded,  and  the  wool 
became  saturated  with  sea-water ;  that  the  appellants  were  com- 
pelled to  take  it  back  to  Rockhampton,  and  there,  after  survey, 
sold  it,  as  the  only  proper  or  safe  course  to  pursue  in  its  then 
state,  for  the  beneit  of  the  plaintiffs.  To  the  residue  of  the 
declaration  the  appellants  pleaded  payment  into  Court  of  £124 
l5.  6rf. 

The  plaintiffs  replied*  to  the  first  plea :  first,  joinder  of  issue ; 
second,  that  the  wool  might  at  small  expense  have  been  dried 
and  re-packed,  and  forwarded  to  Sydney ;  and  third,  as  to  the 
second  plea,  that  the  money  paid  into  Court  was  not  sufl&cient 

Issue  was  joined  on  the  replication. 

The  action  was  tried  by  a  special  jury  before  Sir  Alfred 
Stephen,  Chief  Justice,  when  evidence  (part  of  which  had  been 
obtained  on  Commissions  to  examine  witnesses  in  England  and  in 
Queensland,  in  one  of  other  actions  brought  by  other  owners  of 
the  wool,  and  was,  by  consent  of  the  parties,  read  as  evidence  in 
the  action)  was  given  to  the  following  effect:  — 

The  plaintiffs  were  wool  producers  in  Queensland,  at  a 

[*224]  station  *  120  miles  inland  from  Port  Mackay,  and  in  the 

month  of  December,  1865,  nineteen  bales  of  wool  were  sent 
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by  them  to  Sockhampton,  a  distance  southward  of  about  250 
miles,  and  at  the  latter  port  were  trans-shipped  by  their  agent 
on  board  the  steam-vessel  Boomerang,  belonging  to  the  appellants, 
for  conveyance  from  Rockhampton  to  Sydney,  in  the  Colony  of 
New  South  Wales,  a  further  distance  of  above  900  miles.  The 
bales  were  consigned  to  Messrs.  Willis,  Merry,  &  Lloyd,  Merchants 
in  Sydney,  for  the  purpose  of  shipment  to  England. 

The  nineteen  bales  formed  portion  of  a  cargo  comprising  260 
bales  of  wool,  or  thereabouts,  consigned  to  nineteen  separate 
consignees  in  Sydney,  and  four  parcels  deliverable  to  order. 

The  Boomerang  on  her  voyage,  about  forty-five  miles  from 
Kockhampton,  struck  upon  a  rock  and  filled,  and  the  whole  of  her 
cargo  became  submerged,  and  more  or  less  damaged  by  sea-water. 
The  cargo  was  thereupon,  with  great  labour,  taken  out  of  the 
BoomeraTig^  trans-shipped  in  a  steam-vessel,  the  Yaamba,  sent  from 
Rockhampton  for  the  purpose,  and  brought  back  to  Rockhampton. 
In  the  course  of  trans-shipment  from  the  Boomerang  many  of  the 
bales  of  wool  unavoidably  burst  open,  and  the  wool  belonging  to 
different  consignees  became  mixed,  and  the  wool  on  its  return  to 
Rockhampton,  to  which  place  it  was  conveyed  with  reasonable 
despatch,  was  dirty,  and  stank,  and  was  heated  and  in  danger  of 
ignition.  The  weather  was  rainy,  and  there  were  no  stores  in  the 
town  of  Rockhampton  in  which  the  wool  could  have  been  unpacked 
and  dried,  and  the  wool  was  in  immediate  peril  of  increased  and 
serious  damage.  Under  these  circumstances,  at  the  instance  of 
the  master,  assisted  by  the  advice  of  the  appellants'  agent  at 
Rockhampton,  the  wool  brought  back  there  was  surveyed  by 
Charles  Haynes  Morgan,  Lloyds'  agent  there,  together  with  Cap- 
tain Robert  Miller  Hunter  of  the  same  place,  merchant,  who 
reported  that  the  wool  was  becoming  rapidly  heated,  and  was  in 
such  a  condition  that  it  could  not  be  re-shipped  with  safety,  and 
recommended  that  it  should  be  sold  immediately;  whereupon, 
and  owing  to  the  urgency  of  the  case,  the  cargo,  with  the  excep- 
tion of  two  or  three  parcels,  was,  by  the  direction  of  the  Captain 
of  the  Boomerang,  sold  at  public  auction  by  the  appellants' 
agent 

*  At  the  trial  the  Judge  submitted  the  following  written  [*  225] 
questions   for   the  determination   of    the  jury :  First, 
was  the  wool  in  such  a  state  that  it  could  be  safely  conveyed  to 
Sydney  ?     Second,  could  the  defendants,  with  the  means  obtain- 
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able  by  them,  have  dried,  repacked,  and  forwarded  the  wool  to 
the  port  of  its  destination  ?  *  Third,  if  they  could  have  done  this 
at  all,  could  they  have  done  it  without  incurring  an  expense 
considerably  exceeding  the  amount  of  freight?  Fourth,  did  the 
defendants,  time  and  circumstances  considered,  act  for  the  best, 
and  as  wise  and  prudent  men,  for  the  interest  of  the  plaintiffs  ? 
Fifth,  had  the  defendants,  considering  all  the  circumstances  of 
the  case,  time  and  opportunity  to  obtain  instructions  from  the 
owners?  Sixth,  was  the  master  of  the  vessel  a  participator 
in  the  proceedings  thus  taken,  or  a  consenting  party  to  such 
proceedings. 

The  jury  answered  the  first,  second,  third,  and  fifth  of  the  above 
questions  in  the  negative,  and  the  fourth  and  sixth  in  the  affir- 
mative ;  and  thereupon  a  verdict  was  entered  for  the  appellants. 

The  respondents  obtained  a  rule  nisi  to  set  aside  the  verdict 
and  for  a  new  trial,  on  the  grounds  of  misdirection  and  that  the 
verdict  was  against  the  weight  of  evidence,  which  was  made  absolute 
on  the  7th  of  March,  1870,  Sir  Alfred  Stephen,  the  Chief 
Justice  of  the  Court  who  tried  the  case,  dissenting  from  the 
opinion  of  Justices  Hargrave  and  Cheeks,  who  formed  the 
majority  of  the  Court. 

The  appellants  being  dissatisfied  with  the  judgment  of  the 
majority  of  the  Supreme  Court,  making  absolute  the  rule  nisi, 
presented  a  petition  to  the  Court,  praying  for  leave  to  appeal  to 
Her  Majesty  in  Council  against  the  rule,  which  was  refused,  and 
the  appellants*  petition  discharged  with  costs,  on  the  ground,  that 
the  rule  or  order  did  not  involve  directly,  or  indirectly,^  any  claim 
respecting  property  of  the  value  of  £500  sterling.  The  total 
amount,  however,  which  the  plaintiffs  in  the  several  actions 
sought  to  recover  as  damages  from  the  defendants  (the  appellants), 
was  for  the  value  of  103  bales  of  wool,  estimated  at  the  sum  of 
£1750  and  upwards. 

The  appellants  afterwards  presented  a  petition  to  Her  Majesty 
in  Council  praying  for  special  leave  to  appeal  against  the  judg- 
ment of  the  Supreme  Court;  and  on  the  19th  of  July,  1870, special 
leave  was  allowed,  although  under  the  appealable  value,  as  the 

case  involved  an  important  point  mercantile  law. 
[*  226]      *  Sir  R  Palmer,  Q.  C,  and  Mr.  T.  D.  Archibald,  for  the 
appellants :  — 

The  judgment  of  the  Supreme  Court,  making  the  rule  nisi 
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* 
obtained  by  the  respondents  for  a  new  trial  absolute,  was  erro- 
neous, and  ought  to  be  reversed,  and  the  rule  discharged.  The 
questions  put  to  the  jury  by  the  Chief  Justice  on  the  trial  were 
the  proper  points  for  their  determination,  and  the  answers  given 
by  the  jury  to  them  severally  and  distinctly  were  conclusive.  The 
real  question  involved  was,  whether  there  was  such  a  pressing 
necessity  for  the  sale,  having  regard  to  the  nature  and  condition 
of  the  cargo,  as  justified  the  sale,  and  the  jury  very  properly  deter- 
mined that  question  in  the  affirmative.  The  jury  found  that  the 
defendants  could  not  dry  and  repack  all  the  wool ;  the  sale,  there- 
fore, was  inevitable,  and,  in  the  circumstances,  justifiable,  without 
communicating  with  the  consignees.  The  Gratiiudine,  3  Bob.  240 
(p.  277,  aytte)  ;  The  Karruih,  L.  R.  2  P.  C.  505-512 ;  The  Bonaparte, 
8  Moore's  P.  C.  Cases,  459;  The  Cargo  ex  Hamburg,  2  Moore's 
P.  C.  Cases  (K  S.),  289-320. 

Sir  John  Karslake,  Q.  C,  and  the  Hon.  A.  Thesiger,  for  the 
respondents :  — 

The  verdict  was  clearly  against  evidence,  as  well  as  law ;  and  the 
jury  were  mislead  by  the  questions  put  to  them  and  directions  of 
the  learned  Chief  Justice  on  the  trial  The  necessity  for  the  sale 
was  not  put  to  the  jury,  but  explained  by  the  Chief  Justice  to 
have  been  "  highly  expedient."  That  was  a  misdirection.  Neither 
was  the  attention  of  the  jury  directed  to  the  state  of  the  specific 
bales  of  wool  belonging  to  the  plaintiff,  as  distinguished  from 
the  other  bales  belonging  to  other  consignees.  The  cases  cited  by 
the  appellant  show  that  the  necessity  must  be  absolute  to  authorise 
the  master  selling  the  cargo.  There  was,  moreover,  a  fatal  omis- 
sion in  not  communicating  with  the  owners  or  consignees  of  the 
cargo,  which  the  master  could  have  done.  The  Lizzie,  L.  E.  2  A.  & 
E.  254;  Atkinson  v.  Stephens,  7  Ex.  567;  Ewbank  v.  Nutting, 
7  C.  B.  797;  Freeman  v.  The  East  India  Company,  5  B.  &  Aid.  617 
(24  R  R.  497). 

Judgment  having  been  reserved,  was  now  delivered  by 

Sir  Montague  Smith:  — 

This  action  was  brought  to  recover  the  value  of  nineteen  bales 
of  wool  shipped  by  the  plaintiffs  at  a  port  in  Queensland, 
on  board  *  the  defendants'  vessel,  to  be  carried  to  Sydney,  [*  227] 
and  which  were  sold  by  the  master  at  an  intermediate  port" 

The  defence  is,  that  the  sale  was  justified  by  the  necessity  of  the 
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situation  in  which  the  master  was  placed  with  reference  to  the 
cargo. 

The  plaintiffs,  who  were  the  owners  of  the  wool,  shipped  it  at 
Port  Mackay  in  a  general  ship  of  the  defendants,  called  the 
Williams,  for  Sydney  vid  Eockhampton,  and  consigned  it  to 
Messrs.  Willis,  Merry,  &  Co.,  who  were  their  agents  at  Sydney. 
At  Eockhampton  the  wool  was  trans-shipped  in  usual  course  into 
another  steamship  of  the  defendants,  the  Boomerang,  The  cargo 
consisted  in  all  of  about  260  bales  of  wool,  belonging  to  different 
owners,  consigned  to  nineteen  different  consignees  at  Sydney; 
besides  some  parcels  deliverable  to  order. 

On  her  voyage  from  Eockhampton,  and  about  forty -five  miles 
from  that  port,  the  Boomerang  struck  on  a  rock,  and  filled ;  the 
whole  of  the  cargo  was  submerged  and  damaged. 

The  ship  stranded  on  Thursday,  the  21st  of  December,  and  the 
cargo  was  taken  out  of  her  and  brought  back  to  Eockhampton. 
The  greater  part  of  it  was  landed  on  the  22nd  and  23rd  of  that 
month.  On  the  latter  day  the  wool  was  examined  by  surveyors ; 
after  the  survey,  the  master  determined  to  sell,  and,  on  Saturday, 
the  23rd,  he  advertised  the  sale  for  Tuesday,  the  26th.  These 
general  facts  do  not  seem  to  be  disputed,  and  it  is  not  alleged  that 
the  master  did  not  use  proper  care  and  diligence  in  discharging 
the  wool,  and  in  having  it  examined  and  surveyed. 

The  complaint  is,  that  he  was  not  justified  hy  any  necessity  in 
selling  the  wool,  and  taking  on  himself  to  do  so  without  communi- 
cation with  the  owners. 

The  case  was  tried  at  Sydney  before  the  Chief  Justice  and  a 
special  jury,  and  the  verdict  passed  for  the  defendants. 

There  was  conflicting  evidence  at  the  trial  as  to  the  extent  and 
nature  of  the  damage  done  to  the  wool,  and  its  condition. 

It  appeared  from  the  evidence  that  many  of  the  bales  had  burst, 
and  the  wool  had  become  intermixed ;  that  a  great  number  of 
bales  were  heated ;  that  in  some  fermentation  had  begun,  which, 
if  unchecked  by  speedy  treatment,  would  destroy  the  staple  of  the 
wool  in  a  few  hours,  or  at  most  in  two  or  three  days. 
[*  228]  Evidence  *  was  also  given  that,  to  save  wool  in  this  con- 
dition from  destruction,  various  processes  were  necessary, 
viz.,  unpacking,  washing  in  fresh  water,  drying,  pressing,  and 
repacking  in  fresh  packs,  and  that  facilities  could  not  be  obtained 
by  the  master  in  the  small  town  of  Eockhampton  for  this  treat- 
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ment ;  and,  in  fact,  that  no  person  could  be  found  to  undertake 
the  work,  even  if  he  had  been  disposed  to  pay  the  heavy  expense 
of  it. 

There  was  some  opposing  evidence  on  these  points ;  but,  after 
the  verdict,  it  may  be  taken  that  the  jury  gave  credit  to  the  case 
of  the  defendants,  which  was,  in  substance,  that  the  sea  damage 
had  brought  the  cargo  into  a  state  in  which  it  could  neither  be 
carried  on  nor  stored,  and  that  it  would  in  two  or  three  days  have 
lost  nearly  all  value,  unless  it  could  at  once  be  treated  in  the  way 
above  described;  that  such  treatment  could  not  practically  be 
obtained  on  a  large  scale,  and  that,  consequently,  there  was  no 
other  course  to  be  taken  for  the  benefit  of  the  owners,  than  to  sell 
the  wool  in  parcels  to  numerous  purchasers,  who  might  be  able, 
individually,  to  apply  the  proper  treatment  to  their  small  lots. 

The  verdict  having  passed  for  the  defendants,  a  rule  nisi  was 
granted  to  set  it  aside,  and  for  a  new  trial,  on  the  grounds  of  mis- 
direction and  that  the  verdict  was  against  the  evidence. 

This  rule  was  made  absolute  by  two  Judges  of  the  Supreme 
Court  of  New  South  Wales;  the  Chief  Justice  who  tried  the 
action  dissenting ;  and  this  judgment  is  the  subject  of  the  present 
appeal. 

The  general  principles  of  law  are  not  in  dispute,  viz.,  that  the 
authority  of  the  master  of  a  ship  to  sell  the  goods  of  the  absent 
owner  is  derived  from  the  necessity  of  the  situation  in  which  he 
is  placed  ;  and,  consequently,  that  to  justify  his  thus  dealing  with 
the  goods,  he  must  establish  (1)  a  necessity  for  the  sale ;  and 
(2)  inability  to  communicate  with  the  owner,  and  obtain  his  direc- 
tions. Under  these  conditions,  and  by  force  of  them,  the  master 
becomes  the  agent  of  the  owner  not  only  with  the  power,  but 
under  the  obligation  (within  certain  limits)  of  acting  for  him  ;  but 
he  is  not,  in  any  case,  entitled  to  substitute  his  own  judgment  for 
the  will  of  the  owner,  in  the  strong  act  of  selling  the  goods,  where 
it  is  possible,  as  hereafter  explained,  to  communicate  with  the 
owner,  and  ascertain  his  will. 

*  The  summing-up  of  the  Chief  Justice  was  impugned  [*  229] 
on  the  ground  that  the  learned  Judge  did  not  bring  these 
principles  with  sufficient  distinctness  to  the  attention  of  the  jury : 
and  it  was  alleged  that  they  were  misled  by  the  way  in  which  the 
case  was  left  to  them. 

The  first  specific  objection  was  to  the  Chief  Justice's  explana- 
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tion  of  the  word  "  necessity  ; "  —  it  was  referred  to  in  the  judgment 
of  Mr.  Justice  Habgrayb,  who  said  that  he  considered  the  jury  to 
have  been  misled  by  two  circumstances :  iSrst,  by  the  explanation 
of  "  necessity,"  as  being  only  equivalent  to  "  a  high  degree  of  expe- 
diency," "highly  expedient,"  &c. ;  and,  secondly,  by  the  fourth 
written  question,  viz.,  whether  the  defendants  had  acted  ''  as  wise 
and  prudent  men." 

It  appears  that  the  Chief  Justice  did  use  the  expressions  thus 
quoted ;  but  to  ascertain  in  what  sense  they  were  used  the  other 
parts  of  his  summing-up  must  be  looked  at.  The  Chief  Justice, 
after  stating  the  circumstances  which  would  create  a  necessity  for 
selling,  goes  on  thus  :  — 

"  But  it  is  only  in  cases  of  the  most  pressing  necessity  that  the 
master  can  thus  take  upon  himself  to  act  for  the  owners  of  the 
cargo ;  and  if  he  does  tUs  without  such  a  pressing  necessity,  he 
and  his  owners  will  be  responsible,  even  though  he  may  have 
acted  in  perfect  good  faith."  Then  follow  the  passages  complained 
of:  — 

"This  necessity  is  equivalent,  for  the  purposes  of  the  present 
inquiry,  to  a  high  degree  of  expediency;  in  other  words,  that 
course  which  was  clearly  highly  expedient  will  be  considered  to 
have  been  pressingly  necessary."  And,  at  the  conclusion  of  his 
summing-up,  he  says,  "  The  master  cannot  dispose  of  it  in  any  way 
unless  under  such  a  necessity  as  that  already  mentioned,  and 
where  he  can  hold  no  correspondence  with  the  owner." 

The  learned  Judge,  after  these  observations,  left  some  specific 
questions  on  the  facts,  which  the  jury  found  for  the  defendants, 
and  added  the  question  (No.  4)  to  which  objection  is  made: 
"  Did  the  defendants,  time  and  circumstances  considered,  act  for 
the  best,  and  as  wise  and  prudent  men,  for  the  interest  of  the 
plaintiffs  ? "   which  the  jury  answered  in  the  affirmative. 

The  learned  Judges  of  the  Supreme  Court  who  criticised 
[*230]  the*  Chief  Justice's  explanation  of  "necessity,"  did  not 
attempt  themselves  to  define  it.  It  has,  undoubtedly,  been 
employed  in  cases  of  this  kind  to  express  the  urgency  of  the  occa- 
sion which  must  exist  to  justify  the  act  of  the  master  —  but  the 
word  "necessity,"  when  applied  to  mercantile  affairs,  where  the 
judgment  must,  in  the  nature  of  things,  be  exercised,  cannot  of 
course  mean  an  irresistible  compelling  power  —  what  is  meant  by 
it  in  such  cases  is,  the  force  of  circumstances  which  determine  the 
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course  a  man  ought  to  take.  Thus,  when  by  the  force  of  circum- 
stances a  man  has  the  duty  cast  upon  him  of  taking  some  action 
for  another,  and,  under  that  obligation,  adopts  the  course  which, 
to  the  judgment  of  a  wise  and  prudent  man,  is  apparently  the 
best  for  the  interest  of  the  persons  for  whom  he  acts  in  a  given 
emergency,  it  may  properly  be  said  of  the  course  so  taken,  that  it 
was,  in  a  mercantile  sense,  necessary  to  take  it 

The  Chief  Justice  appears  to  have  directed  the  jury  substan- 
tially to  the  above  effect.  He  repeatedly  told  them  that  they  must 
be  satisfied  of  "  the  necessity,"  "  the  pressing  necessity,"  for  the 
sale.  In  adding,  "which  means  that  the  course  taken  must  be 
clearly  highly  expedient,"  it  cannot  be  presumed  that  he  intended 
the  jury  to  understand,  that,  if  the  sale  was  merely  expedient,  the 
master  would  have  been  right  in  resorting  to  it,  nor  can  it  be  sup- 
posed the  jury  so  understood  the  charge.  It  could  not  properly  be 
predicated  of  the  sale  that  it  was  "  clearly  highly  expedient "  if 
a  better  course  could  have  been  found.  Considering,  therefore, 
the  language  of  the  charge  as  a  whole,  and  the  terms  of  the  fourth 
question,  their  Lordships  think  the  jury  were  led  to  consider  the 
right  question  (so  far  as  the  point  now  under  discussion  is  con- 
cerned), viz.,  whether  there  existed  a  necessity  for  the  sale  as  the 
best  and  most  prudent  thing  to  be  done  for  the  interest  of  the 
owner  of  the  goods. 

A  sale  of  cargo  by  the  master  may  obviously  be  necessary  in 
the  above  sense  of  the  word,  although  another  course  might  have 
been  taken  in  dealing  with  it;  for  instance,  if  in  this  case  the 
wool,  which  had  no  value  but  as  an  article  of  commerce,  could 
have  been  dried  and  repacked,  and  then  stored  or  sent  on,  but  at  a 
cost  to  the  owner  clearly  exceeding  any  possible  value  of  it  to  him. 
when  so  treated,  it  would  plainly  have  been  the  duty  of  the 
♦master  to  sell,  as  a  better  course  for  the  interest  of  the  [*231] 
owner  of  the  property,  than  to  save  it  by  incurring  on  his 
behalf  a  wasteful  expenditure.  In  other  words,  a  commercial 
necessity  for  the  sale  would  then  arise,  justifying  the  master  in 
resorting  to  it. 

It  was  further  objected,  on  the  argument  at  this  bar,  that  the 
attention  of  the  jury  was  not  suflBciently  directed  to  the  condition 
of  the  specific  bales  of  wool  of  the  plaintifiFs  as  distinguished  from 
the  rest ;  but  it  seems  to  their  Lordships  that  their  attention  must 
have  been  directed  to  the  plaintiffs'  wool,  although,  no  doubt,  from 
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the  circumstances  of  the  case,  the  trial  took  very  much  the  shape 
of  aa  inquiry  into  the  state  of  the  entire  cargo  as  a  mass.  Both 
sides  appear  to  have  gone  into  the  whole  matter,  and  the  evidence 
of  witnesses  taken  in  another  action  with  reference  to  another  part 
of  the  cargo  was  by  consent  read  on  this  trial.  It  is  plain  that 
the  ship  was  a  general  ship ;  that  the  wool  belonged  to  numerous 
owners ;  that  all  of  it  was  more  or  less  damaged,  and  that  some  of 
it  was  so  intermixed  as  to  render  it  difl&cult  within  the  time  at  the 
master's  disposal,  and  the  small  resources  of  the  port,  to  deal  with 
the  bales  separately ;  these  facts  must,  properly,  have  had  great 
weight  with  the  jury,  when  they  came  to  consider  what  it  was 
practicable  for  the  master  to  do  with  such  a  cargo,  and  the  diflfer- 
ent  parcels  of  which  it  was  composed. 

Their  Lordships  have  now  to  consider  the  objections  made 
to  that  part  of  the  direction  of  the  learned  Judge  which  related 
to  the  obligation  of  the  master  to  communicate  with  the  owners. 

It  is  not  disputed  that  the  Chief  Justice  pointedly  called  the 
attention  of  the  jury  to  this  obligation.  He  told  them  that  the 
master  could  not  sell  the  goods  '*  unless  under  such  a  necessity  as 
that  already  mentioned,  and  where  he  could  hold  no  communica- 
tion with  the  owners."  And  after  this  explanation  he  put  as  the 
fifth  question  to  the  jury,  "Had  the  defendants,  considering  the 
circumstances  of  the  case,  time  and  opportunity  to  obtain  in- 
structions by  the  owners  ? "  telling  them  their  verdict  must  be  for 
the  plaintiffs  if  they  found  that  question  in  the  afiSrmative,  what- 
ever their  opinion  on  the  other  parts  of  the  case  might  be. 

The  possibility  of   communicating  with   the  owners   must,  of 

course,  depend  on  the  circumstances  of   each  case,  involving  the 

consideration  of  the  facts  which  create  the  urgency  for  an 

[*232]  early  *sale;  the  distance  of  the  port  from  the  owners; 

the  means  of  communication  which  may  exist;  and  the 

general  position  of  the  master  in  the  particular  emei^ency. 

Such  a  communication  need  only  be  made  when  an  answer  can 
be  obtained,  or  there  is  a  reasonable  expectation  that  it  could  be 
obtained,  before  the  sale.  When,  however,  there  is  ground  for 
such  an  expectation,  every  endeavour,  so  far  as  the  position  in 
which  he  is  placed  will  allow,  should  be  made  by  the  master  to 
obtain  the  owner's  instructions.  (See  the  judgment  of  this  board 
by  the  Lord  Justice  Knight  Bruce  in  the  case  of  Tlie  Bonaparte, 
8  Moore's  P.  C.  Cases,  459,  473 ;  the  corrected  passage  is  given  in 
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the   report   of    The    Cargo  ex  HaTniburg,  2    Moore's  P.  C.  Cases 
(N.  S.),  320.) 

In  the  present  case  the  sale,  if  justifiable  at  all,  must  have  taken 
place  speedily,  for  the  perishable  condition  of  the  wool,  which 
alone  justified  the  master  in  selling,  made  it  necessary  there  should 
be  an  immediate  disposition  of  it ;  and  the  jury,  in  afl&rniing  the 
necessity  of  the  sale,  must  be  taken  so  to  have  found. 

The  plaintiffs  themselves  were  the  owners  of  the  wool.  They 
had  shipped  it  on  their  own  account  for  Sydney,  where  it  was  to 
be  trans-shipped  to  England.  They  lived  at  an  inland  station,  and 
no  means  existed  for  communicating  with  them  before  the  sale ; 
and  upon  these  facts  it  was  scarcely  contended  by  the  learned 
counsel  at  the  bar  that  the  owners  themselves  could  have  been 
communicated  with. 

The  master  did  apply  to  Messrs.  Eea  &  Co.,  who  acted  for  some 
purposes  as  the  agents  of  the  plaintififs  at  Eockhampton,  to  take 
the  wool  on  their  behalf,  but  they  declined  to  interfere  with  it,  ot 
with  the  master's  discretion. 

The  principal  contention  on  this  part  of  the  case  was,  that  the 
master  ought  to  have  communicated  with  Messrs.  Willis  &  Co.,  the 
consignees  at  Sydney,  or  used  some  endeavours  to  do  so. 

In  the  absence  of  evidence  to  the  contrary,  the  presumption 
would  properly  arise  that  the  consignees  named  in  a  bill  of  lading 
had  an  interest  in  the  goods,  and  ought  to  be  communicated  with ; 
but  in  the  present  case  it  is  clear  that  Messrs.  Willis  &  Co.  had  no 
interest  in  the  wool,  and  were  to  act  only  as  the  agents  of  the 
plaintiffs  at  Sydney.  The  obligation,  therefore,  to  com- 
municate *  with  them  appears  to  their  Lordships  to  depend  [*  233] 
on  two  questions  of  fact :  — 

First,  whether,  from  the  nature  of  their  agency,  they  were  such 
agents  as  ought  to  have  been  communicated  with ;  and,  if  so  — 

Second,  whether  there  was  time  and  opportunity,  under  the 
circumstances,  to  consult  them  before  the  sale. 

With  regard  to  the  first  of  these  questions,  it  is  certainly  strange, 
if  the  obligation  to  consult  Messrs.  Willis  &  Co.  was  intended  to 
be  relied  on,  that  although  Mr.  Morse  (one  of  the  plaintiffs)  and 
Mr.  Willis  (the  agent)  were  both  examined  vivd  voce  at  the  trial, 
no  information  whatever  was  given  by  them  of  the  nature  and 
scope  of  this  agency.  The  fair  inference  arising  from  this  absti- 
nence, and  from  the  evidence  afforded  by  the  letters  of  Messrs. 
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Willis  &  Co.,  showing  what  they  actually  did  in  the  subsequent 
part  of  the  transaction,  as  well  as  from  the  general  course  of  busi- 
ness with  regard  to  wool  consignments,  seems  to  be,  that  Messrs. 
Willis  &  Co.  were  shipping  agents,  employed  to  forward  the  wool 
to  England,  and  that  they  were  not  the  general  agents  of  the 
plaintiflfs,  nor  clothed  with  any  authority  to  act  for  them  in  deal- 
ing with  the  wool  before  its  arrival  at  Sydney,  and  on  an  emer- 
gency of  this  kind ;  but,  at  all  events,  the  nature  and  character  of 
the  agency  was,  in  their  Lordships'  view,  a  question  of  fact  for  the 
jury ;  and  it  may  be  assumed,  that  a  special  jury  of  merchants  of 
Sydney  were  thoroughly  competent  to  deal  with  it. 

On  the  second  question,  viz.,  whether  communication  with 
Messrs.  Willis  &  Co.  was  practicable,  some  of  the  circumstances 
to  be  considered  were,  that  the  wool  was  landed  and  surveyed  on 
Saturday,  the  23rd  of  December,  and  that,  on  it»  state  being 
ascertained,  an  immediate  sale  was  resolved  upon  as  being  neces- 
sary, and  fixed  for  Tuesday,  the  26th  (the  intervening  days  being 
Sunday  and  Christmas  Day),  6md  at  once  advertised.  The  ship 
was  a  general  ship ;  there  were  twenty-three  consignees,  most  of 
them  at  Sydney,  each  having  an  equal  right  to  the  time  and  con- 
sideration of  the  master.  Sydney  is  900  miles  from  Eockhampton. 
No  letter  could  have  reached  that  place.  There  was,  however, 
telegraphic  communication  between  the  two  towns;  and  much 
conflicting  evidence  was  given  as  to  the  possibility  of  corresponding 

by  means  of  it,  especially  on  Sunday  and  Christmas  Day. 
[•  234]  *  There  can  be  no  doubt  that  the  master  is  bound  to  em- 
ploy the  telegraph  as  a  means  of  communication  where  it 
can  be  usefully  done ;  but,  in  this  case,  the  state  of  the  particular 
telegraph,  the  way  it  was  managed,  and  how  far  explanatory  mes- 
sages could  be  transmitted  by  it,  having  regard  to  the  time  and 
circumstances  in  which  the  master  was  placed,  were  proper  sub- 
jects to  be  considered  by  the  jury,  together  with  the  other  facts,  in 
determining  the  question  of  the  practicability  of  communication. 

It  was  contended  for  the  respondents  that,  although  the  above 
two  questions  of  fact  may  have  arisen  on  the  evidence,  yet  that 
the  attention  of  the  jury  was  not  suflBciently  directed  to  them. 
Their  Lordships  have  not  had  the  advantage  of  seeing  the  whole 
of  the  summing-up  of  the  learned  Judge ;  but  it  is  apparent,  from 
the  course  of  the  trial,  that  the  jury  must  have  been  led  to  con- 
sider them.     A  great  deal  of  evidence  was  given,  as  to  the  state  of 


R.  C.  VOL.  XXIV.]  SECT.  IH.  —  MASTER,   ETC.  305 

Ho.  18.  —  Aurtnlftdfta  Stoam  Havigatittn  Oo.  ▼.  Koim,  L.  B.  4  P.  0.  884,  885. 

the  telegraph,  and  the  habits  of  business  of  the  merchants  of 
Sydney,  with  the  sole  object  of  showing  the  practicability  of  com- 
munication with  Messrs.  Willis  &  Co.  It  appears  also  from  the 
record  that,  at  the  very  end  of  the  case  at  the  trial,  the  counsel  for 
the  defendants  objected  to  the  Chief  Justice,  that  if  the  plaintiffs 
insisted  that  it  was  the  master's  duty  to  have  consulted  "  the  con- 
signees or  the  plaintiffs,"  the  facts  out  of  which  the  duty  arose 
should  have  been  specially  replied.  The  Chief  Justice  overruled 
the  objection,  holding  that  a  special  replication  on  the  record  was 
not  necessary.  This  discussion  clearly  shows  that  the  question  as 
to  communication  with  the  consignees  was  an  issue,  not  only 
raised,  but  regarded  by  the  Chief  Justice  as  one  to  be  decided  by 
the  jury.  In  truth,  they  must  have  had  the  point  present  to  their 
minds  during  most  of  the  trial,  and  must  have  considered  it  as 
involved  in  the  question  submitted  to  them. 

Undoubtedly,  if  the  Chief  Justice  ought  to  have  told  the  jury 
that,  in  point  of  law,  the  master  was  bound  to  communicate  with 
the  consignees,  his  direction  might  be  successfully  assailed  ;  for  he 
did  not  so  direct  them :  but  their  Lordships  think  that  in  this  case 
the  learned  Judge  could  not  properly  have  taken  upon  himself  so 
to  rule  as  a  matter  of  law,  and,  on  the  contrary,  that  the  questions 
of  fact  before  referred  to  were  within  the  proper  province  of  the 
jury. 

*  A  further  objection  is  made  to  the  Judge's  summing-up,  [*  235] 
on  the  ground  that  he  told  the  jury  "in  effect"  that,  if  the 
master  could  not  communicate  with  all  the  owners  of  the  cargo,  he 
might  sell  without  communicating  with  any.  If  the  learned  Judge 
had  really  so  directed  the  jury,  as  a  matter  of  law,  their  Lordships 
would  have  considered  that  his  direction  was  erroneous ;  because, 
undoubtedly,  each  owner  has  a  right  to  the  consideration  of  the 
master,  and,  acting  as  his  agent,  he  should  do  his  best  to  communi- 
cate with  him.  In  the  case  of  an  owner  who  might  be  near,  and 
easily  got  at,  it  certainly  would  not  alone  be  a  sufl&cient  excuse  for 
not  communicating  with  him,  that  others  at  a  greater  distance 
could  not  be  consulted.  But  it  has  not  been  shown  to  their  Lord- 
ships that  the  Chief  Justice  did  lay  down  any  such  proposition  of 
law.  He  certainly  directed  the  attention  of  the  jury  to  the  facts 
that  the  cargo  was  a  general  one,  belonging  to  numerous  owners, 
and  the  difiBculty  of  communicating  with  all,  as  circumstances 
which  would,  in  fact,  increase  the  embarrassment  in  which  the 

VOL.  XXIV.  —  20 


306  SHIP. 

Ho.  18. — Aeatof  ▼.  Bvnii  and  another,  8  Ex.  D.  888. 

master  was  placed.  Their  Lordships  consider  that  the  learned 
Judge  was  justified  in  so  doing.  A  merchant  knows  when  he  em- 
barks his  goods  in  a  general  ship  that  they  cannot  have  the  un- 
divided care  and  attention  of  the  master.  It  is  obvious,  when  such 
a  ship  is  in  distress  at  a  distant  port,  from  whence  communication 
with  all  the  owners  is  impossible,  and  with  any  of  them  diflBcult, 
that  the  task  of  selecting  (where  all  are  entitled  to  consideration) 
those  with  whom  he  can  and  should  communicate,  must  add  greatly 
to  the  master's  labours,  and  might  in  some  cases  require  an  amount 
of  time  and  attention  which  he  could  not  give  unless  he  neglected 
more  pressing  duties  connected  with  saving  and  dealing  with  the 
goods.  Such  a  state  of  things,  when  it  exists,  is  clearly  within 
the  range  of  the  circumstances  which  the  jury  may  properly  be 
directed  to  consider  in  estimating  the  conduct  of  the  master. 

On  the  whole,  therefore,  their  Lordships  have  come  to  the  con- 
clusion tjjat  the  misdirections  imputed  to  the  Chief  Justice  have 
not  been  established,  and  that  the  rule  for  setting  aside  the  verdict 
ought  not  to  have  been  made  absolute  on  that  ground. 

The  Chief  Justice  who  tried  the  cause  reports  that  he  is  satis- 
fied with  the  verdict,  and,  therefore,  with  regard  to  that  part  of  the 
rule  which  seeks  to  set  aside  the  verdict  on  the  ground  that 
[•  236]  it  is  *  against  the  weight  of  evidence,  their  Lordships,  in  ac- 
cordance with  the  ordinary  rule,  would  not  be  disposed  to 
disturb  the  verdict  on  that  ground  unless  it  appeared  to  them  to  be 
clearly  wrong.  Their  Lordships  need  only  say  that  they  have  not 
been  led  by  the  discussion  of  the  case  to  this  conclusion ;  and,  in 
the  result,  they  will  humbly  advise  Her  Majesty  to  allow  this  ap- 
peal, and  to  order  that  the  rule  making  absolute  the  rule  nisi  for  a 
new  trial  be  set  aside,  and  the  original  rule  be  discharged  with  costs. 
The  appellants  will  have  the  cost  of  this  appeal,  and  the  deposit 
made  by  them  as  security  for  costs  will  be  returned  to  them. 

Aealo8  ▼.  Bonis  and  another. 

3  Ex.  D.  888^898  (s.  C  47  L.  J.  Ex.  5C6;  86  W.  R.  884). 

[2S3]  Skip  and  Skippintf.  —  Authority  of  ike  Mfuitr  to  aeU  Goods  damaged  on  the 
Vowpe.  —  Firightpro  rata  itineris,  —  Warranty  hy  Sh^tper  that  Goods 

Krrtnt  to  be  shipped. 

A  master  of  a  vessel  cannot  at  an  interme^Bale  port  sell  goods,  which  are 
damaged  and  cannot  be  canied  to  the  port  of  diaehaige,  withoai  oommonicat- 
ins  ^^^h  their  owner. 
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Where  goods  damaged  on  the  voyage  are  landed  at  an  intermediate  port  and 
sold  without  the  assent  of  their  owner,  the  shipowners  are  not  entitled  to  freight 
pro  raid  itineris. 

Where  the  owner  of  a  vessel  has  an  opportunity  of  examining  goods  shipped 
on  board  of  her,  no  warranty  on  the  part  of  the  owner  of  the  goods  can  be  im- 
plied that  they  are  fit  to  be  carried  on  the  voyage. 

Claim  stated  that  on  the  1st  of  March,  1876,  the  plaintiff  by 
his  agent,  one  Zalachi,  at  Constantinople,  caused  to  be  shipped  on 
board  the  defendants'  steamship  Sidon,  439  quarters  of  Indian 
com  or  maize  of  the  plaintiff  in  good  order  and  condition  to  be 
carried  from  Constantinople  to  Liverpool,  and  thence  to  be  de- 
livered in  like  good  order  and  condition  to  the  plaintiff,  certain 
perils  only  excepted,  according  to  the  terms  of  a  certain  bill  of 
lading  then  signed  for  the  same  bj  the  agents  of  the  ship :  that 
the  defendants  did  not  carry  to  and  deliver  at  Liverpool  the  goods, 
although  Bot  prevented  by  any  of  the  excepted  perils  from  so 
doing,  but  the  defendants,  without  the  consent  of  the  plaintiff, 
transferred  the  maize  from  the  ship  while  lying  at  the  port  of 
Smyrna  into  lighters,  and  afterwards,  and  without  the  consent  of 
the  plaintiff,  sold  the  same  at  a  price  much  below  its  real  value, 
and  converted  the  maize  to  their  own  use,  and  wrongfully  deprived 
the  plaintiff  of  it. 

Defence  and  counter-claim. 

The  defendants  admitted  the  non-delivery  of  the  maize,  and 
denied  it  was  shipped  in  good  condition,  and  alleged  that  the  port 
of  Smyrna  was  a  port  where  by  the  terms  of  the  bill  of  lading  the 
defendants*  steamship,  the  Sidon,  had  liberty  to  call.  On  her 
arrival  there  the  parcel  of  maize  was  found  to  be  in  such  a 
condition  *  owing  to  its  inherent  vice,  or  to  the  operation  [*  283] 
of  causes  within  the  true  intent  and  meaning  of  the  excep- 
tions and  other  provisoes  of  the  bill  of  lading,  as  to  render  the 
further  transport  of  the  same  impossible,  and  the  presence  of  the 
same  on  board  the  steamship  dangerous  to  the  steamship  and  her 
cargo.  In  consequence  of  its  condition  the  parcel  of  maize  was 
unloaded  and  sold  at  Smyrna.  That  the  sum  due  from  the  defend- 
ants to  the  plaintiff  in  respect  of  the  proceeds  was  £77  and  the 
defendants  admitted  their  liability  to  the  plaintiff  in  respect  of 
that  sum  subject  to  the  defendants'  counter-claim.  They  also 
denied  the  conversion. 

By  way  of  counter-claim  the  defendants  claimed  that  the  con- 
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dition  of  the  parcel  of  maize  at  the  time  of  its  shipment  at  Con- 
stantinople was  such  as  to  render  its  shipment  on  board  the 
defendants'  steamship,  the  Sidon,  dangerous  to  the  steamship  and 
her  other  cargo ;  that  the  dangerous  condition  of  the  maize  was 
not  apparent,  and  that  the  defendants  did  not  and  could  not  be 
expected  to  know  the  same ;  that  the  plaintiff  had  knowledge  of 
the  dangerous  condition  of  the  maize  at  the  time  of  its  shipment, 
and  wrongfully  shipped  the  same  on  board  the  defendants'  steam- 
ship without  giving  the  defendants  notice  thereof.  On  the  arrival 
of  the  steamship  at  Smyrna  the  dangerous  condition  of  the  maize 
was  discovered,  and  the  same  unloaded  and  sold,  and  that  the 
steamship  was  in  consequence  detained  at  Smyrna  and  her  deten- 
tion had  occasioned  a  loss  to  the  defendants. 

That  it  was  agreed  between  the  plaintiflf  and  the  defendants  that 
the  plaintiff  should  pay  the  defendants  a  proportionate  amount  of 
freight  for  the  carriage  of  the  goods  from  Constantinople  to 
Smyrna,  but  the  plaintiff  has  not  paid  the  same. 

Reply  denied  the  allegations  in  the  statement  of  defence  and 
counter-claim,  and  alleged  as  to  the  demand  for  freight  pro  raid, 
that  the  plaintiff  always  insisted  on  his  right  to  have  the  maize 
carried  to  Liverpool.     Issue  thereon. 

At  the  trial  at  the  London  Michaelmas  Sittings,  1877,  before 
HuDDLESTON,  B.,  the  following  facts  were  proved.  The  maize  was 
shipped  at  the  end  of  February,  1876,  by  the  plaintiff's  agent  at 
Constantinople  on  the  defendants'  steamer  Sidon  to  be  carried  to 
and  delivered  at  Liverpool.  It  was  taken  alongside  the 
[•284]  steamer  *in  lighters  and  shipped  in  bulk;  it  was  win- 
nowed on  board  by  the  plaintiff's  agents,  and  after  every 
fifty  kilos  were  shipped  the  second  oflBcer  of  the  Sidon  examined  it ; 
apparently  it  was  in  good  order  and  condition.  On  the  3rd  of 
March  the  vessel  arrived  at  Smyrna ;  the  master  then  found  that 
the  maize  had  become  heated,  and  after  a  survey  held  on  the  7th 
of  March  a  portion  of  it  was  discharged  into  a  lighter ;  on  a  further 
survey  it  was  found  that  some  of  it  had  sprouted,  and  that  the 
whole  parcel  was  in  bad  condition,  aud  could  not  be  kept  on  board 
without  danger  to  the  rest  of  the  cargo.  The  remainder  of  the 
maize  was  then  discharged  into  three  other  lighters,  and  the  four 
lighters  with  the  439  quarters  of  maize  were  brought  into  the  new 
docks  at  Smyrna.  On  the  16th  of  March  the  Sidon  sailed  from 
Smyrna  for  Liverpool  without  the  maize.     Endeavours  were  then 
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made  to  have  the  maize  carried  to  Liverpool  by  other  steamers, 
but  without  success ;  the  masters  of  several  steamers  having  re- 
fused to  take  it  on  any  terms  on  account  of  its  bad  condition. 

On  the  10th  of  March,  the  defendants'  agent  at  Smyrna,  Mal- 
cozzi,  telegraphed  to  the  defendants'  agent  at  Constantinople, 
Grace,  to  inform  the  shipper  of  the  maize,  the  plaintiffs  agent, 
that  it  had  heated ;  that  a  survey  had  been  held,  and  that  Lloyd's 
agent  recommended  its  discharge  and  disposal  On  the  12th  of 
March,  Grace  telegraphed  to  Malcozzi,  ''Merchant  wishes  grain 
to  go  to  Liverpool"  On  the  13th  of  March,  Malcozzi  again  tele- 
graphed to  Grace:  "Second  survey  held;  grain  worse;  recom- 
mended the  immediate  discharge  and  disposal ;  grain  impossible  to 
support  voyage  to  Liverpool."  On  the  same  day  Grace  again  tele- 
graphed to  Malcozzi :  "  Merchant  wishes  grain  to  be  forwarded  to 
Liverpool."  On  the  27th  of  March  a  third  survey  was  held  which 
was  most  unfavourable,  and  Lloyd's  agent  again  recommended  that 
the  grain  should  be  disposed  of  for  the  benefit  of  the  parties.  On 
that  day,  after  the  survey,  Malcozzi  telegraphed  to  Grace :  "  Have 
held  survey,  which  reports  grain  unfit  for  shipment,  and  which  will 
be  sold  to-morrow  by  public  auction  for  the  benefit  of  whom  it  may 
concern."  On  the  28th  of  March,  Grace  telegraphed  to  Malcozzi : 
"Shippers  protest  strongly  against  sale  of  grain;  want  stuff  to 
remain  in  lighters  until  they  come  down  personally."  On 
the  28th  of  March,  the  maize  was  sold  by  public  ♦  auction,  [*  285] 
and  realised  £77,  after  deducting  expenses.  An  agent  was 
sent  to  Smyrna  from  Constantinople  on  behalf  of  the  plaintiff,  to 
inspect  the  maize  and  act  on  his  behalf  in  such  manner  as  might 
be  necessary,  but  on  his  arrival  he  found  that  the  maize  had  been 
sold. 

The  jury  found,  in  answer  to  questions  left  to  them  by  the 
learned  Judge,  that  the  maize  was  not  in  good  order  and  condition 
when  shipped  at  Constantinople,  and  was  in  such  a  state  as  would 
be  dangerous  to  the  ship  and  cargo,  but  not  apparently  so  to  the 
shipper.  That  its  state  could  not  be  ascertained  by  reasonable 
means,  and  that  all  reasonable  means  had  been  adopted.  That  the 
defendants  could  have  communicated  with  the  owner  of  the  maize 
before  they  sold  it,  and  that  the  sale  under  the  circumstances 
was  not  one  of  such  urgent  necessity  as  to  give  no  time  or  opportunity 
for  communicating  with  the  owner ;  and  that  the  sale  of  the  maize 
in  the  manner  the  defendants  sold  it  was  a  prudent  measure. 
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The  plaintiflf  claimed  to  be  entitled  to  judgment,  not  only  for 
£77,  the  proceeds  of  the  sale,  but  for  the  actual  value  of  the  grain, 
which  was  agreed  between  the  parties  to  be  £100. 

The  learned  Judge  directed  judgment  to  be  entered  for  the 
plaintiflf  for  £77  on  the  claim ;  and  also  directed  judgment  to  be 
entered  for  him  on  the  counter-claim. 

The  plaintiflT  appealed  against  so  much  of  the  judgment  as 
decided  that  he  was  not  entitled  to  the  actual  price  of  the  grain. 
The  defendants  brought  a  cross  appeal  on  the  judgment  on  the 
counter-claim. 

May  1.  Watkin  Williams,  Q.  C. ,  and  McLeod,  for  the  plain- 
tiflf. —  The  sale  of  the  cargo  was  unlawful,  inasmuch  as  the  cap- 
tain had  an  opportunity  of  communicating  with  its  owner.  It  is 
immaterial  that  the  jury  have  found  that  it  was  reasonable  and 
proper  to  sell,  for  they  have  also  found  that  there  was  no  uigent 
necessity  for  the  sale.  It  is  "  urgent  necessity  "  alone  which  jus- 
tifies a  sale,  and  the  cargo  ought  to  have  remained  at  Smyrna  in 
lighters  until  the  decision  of  the  owners  could  be  known.  Cohe- 
quid  Marine  Insurance  Co.  v.  Barteaitx,  L.  R  6  P.  C.  319,  is  an 
authority  very  much  in  favour  of  the  plaintiflf,  for  it  re- 
[*  286]  lated  to  the  sale  of  a  ship  by  her  captain ;  and  *  the  master 
of  a  vessel  may  be  considered  the  agent  of  her  owner,  but 
he  can  hardly  be  deemed  the  agent  of  the  owner  of  the  cargo.  The 
captain  may  have  acted  bond  fide ;  but  the  defendants  are  liable 
for  the  sale  of  the  maize,  for  it  might  have  been  carried  on  and 
delivered  at  its  port  of  destination,  although  in  a  damaged  condi- 
tion. Tronson  v.  Dent,  8  Moo.  P.  C.  419,  at  p.  448.  The  sale 
being  wrongful,  the  plaintiflf  is  entitled  to  the  actual  value  of  the 
maize. 

May  2.  C.  Eussell,  Q.  C,  and  Warr,  for  the  defendants.  — The 
extent  of  the  master's  authority  to  sell  the  cargo  depends  upon  all 
the  circumstances  of  the  case.  In  this  case,  the  cargo  was  dam- 
aged by  its  own  inherent  vice ;  it  was  a  perishable  cargo ;  great 
expense  would  be  incurred  by  keeping  it  in  lighters,  and  it  was 
daily  deteriorating  in  quality  and  value ;  it  was  therefore  for  the 
benefit  of  all  parties  that  the  cargo  should  be  sold.  If  the  master 
did  not  sell,  the  position  of  the  shipowner  would  be  one  of  risk. 
The  master' would  have  to  pledge  his  owner's  credit  for  the  rent  of 
the  lighters  or  the  warehouse.  Then  for  how  long  was  he  to  keep 
the  goods  warehoused  ? 
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[Bramwell,  L.  J.  —  The  jury  have  found  that  there  was  no 
urgent  necessity  for  the  sale ;  the  sale  was  therefore  wrongful. 

Brett,  L  J.  —  It  has  been  fully  established  by  authority,  that 
the  master  cannot  hypothecate  the  cargo  or  freight  if  he  has  the 
means  of  communicating  with  the  owner,  and  that  is  a  question 
of  fact  for  the  jury.] 

The  argument  on  the  other  side  is  that,  although  the  goods  are 
perishing  from  an  inherent  vice,  yet  if  the  shipper  objects  to  a 
sale  the  master  cannot  sell  the  goods.  What  then  is  he  to  do 
with  them  ?  he  cannot  throw  them  on  the  quay  and  there  leave 
them.  The  master  is  bound  to  act  reasonably  with  regard  to  the 
owners  of  the  ship  and  of  the  cargo,  and  he  must  consider  the 
other  freighters.  He  is  only  bouod  to  do  what  a  prudent  man 
would  do:  he  is  not  bound  to  sacrifice  the  voyage.  The  Orati- 
tvdine,  3  C.  Bob.  240  (p.  277,  arUe).  The  bailment  in  this  case 
dififers  from  all  other  bailments;  here  the  bailee  through  repre- 
senting the  ship  is  representing  the  goods  as  well,  and  must  do 
what  an  owner  of  goods  would  reasonably  under  the  circum- 
stances do.  There  is  ample  authority  in  the  master, 
when  *  goods  cannot  be  carried  on  in  specie,  to  sell  them,  [*  287] 
and  to  do  his  best  for  all  parties.  Notara  v.  Henderson, 
L.  R  5  Q.  B.  346,  L  R  7  Q.  B.  225. 

Secondly.  Assuming  that  the  sale  was  rightful,  the  defendants 
are  entitled  to  freight  pro  raid.  The  Sohlomstem,  L  R  1  A.  &  K 
293. 

Thirdly.  There  was  a  warranty  that  the  goods  were  fit  to  be 
shipped,  and  there  was  a  breach  of  this  warranty.  B7^a88  v.  Mait- 
land,  6  E.  &  B.  471,  26  L.  J.  Q.  B.  49.  That  case  is  approved 
of  in  the  American  Courts  in  Pierce  v.  Winsor,  2  Sprague,  35. 
All  the  cases  on  the  point  are  collected  in  Angel  on  Carriers,  s. 
212,  note  c. 

W.  Williams,  Q.  C. ,  was  heard  in  reply. 

Bramwell,  L.  J.  — I  think  that  the  plaintiff's  appeal  must 
succeed.  I  think  that,  when  the  jury  found  that  to  have  sold  the 
maize  in  the  manner  the  defendants  did  was  a  prudent  measure, 
it  may  seem  hard  on  them  that  they  should  have  to  pay  damages, 
and  damages  to  a  greater  amount  than  the  maize  sold  for ;  but  the 
sale  was  a  tortious  act,  and  the  defendants  must  therefore  pay 
damages  amounting  to  the  sum  agreed  upon,  and  properly  agreed 
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upon,  between  the  parties.  My  view  of  the  facts  is  this:  the 
goods  were  put  into  lighters  with  the  hope  that  thej  might  be 
taken  on  to  Liverpool  by  some  other  ship,  and  that  expectation 
was  continuing  until  the  defendants  sent  the  telegram  of  the  27th 
of  March,  1876,  *  Have  held  survey,  which  reports  grain  unfit  for 
shipment,  will  be  sold  to-morrow  by  public  auction  for  benefit 
of  whom  it  may  concern. "  That  is  the  first  notice  given  to.  the 
plaintiff  or  to  his  representative  at  Constantinople  that  the  maize 
will  not  be  sent  on,  but  that  it  will  be  sold,  and,  before  the 
plainti£f's  representative  can  express  any  opinion,  it  is  sold 
Under  these  circumstances,  it  is  clear  that  the  defendants  had  no 
authority  to  sell  the  maize.  On  the  argument  a  difSculty  was 
made  as  to  what  the  defendants  should  do  with  the  maize.  It 
was  asked,  Was  the  maize  to  be  kept  in  the  lighters  ?  Was  it  to 
be  landed  and  warehoused,  and  if  so,  at  whose  expense  ?  I  think 
it  is  not  necess8U7  to  give  any  answers  to  those  questions,  but  it 
is  sufScient  to  confine  ourselves  to  the  special  circumstances  of 

the  case. 
[*288]  *The  maize  was  in  lighters,  and  the  jury  have  found 
that  there  was  no  urgent  necessity  for  the  sale.  The  de- 
fendants could  have  communicated  with  the  plaintifi^,  the  owner 
of  the  maize,  and  might,  therefore,  have  asked  him  whether  it 
should  be  sold  or  not;  but  they  gave  him  no  opportunity  to 
express  his  views  on  the  transaction,  and  we  cannot  hold  that  the 
maize  was  lawfully  sold. 

As  to  the  question  of  damages.  The  measure  of  damages  is  not 
what  the  maize  realised  at  the  sale,  but  what  it  would  be  worth 
to  the  owner  if  it  had  not  been  sold.  If  the  question  had  been 
left  to  the  jury,  I  am  not  sure  that  they  would  have  found  that 
it  was  worth  more  than  it  actually  sold  for,  but  it  is  probable  that 
they  might;  and,  therefore,  when  it  was  proposed  to  take  the 
opinion  of  the  jury  on  this  question,  the  parties  very  properly  and 
prudently  agreed  that  the  damages  should  be  £100.  If,  there- 
fore, the  sale  was  tortious,  the  damages  must  be  increased  to  that 
amount. 

The  counter-claim  is  framed  on  the  assumption  that,  in  point 
of  law,  the  plaintifi"  warranted  that  the  maize  was  in  a  fit  state  to 
l^e  carried  when  shipped.  But  there  was  no  such  warranty.  We 
might  admit  that  Brass  v.  Maitland,  6  E.  &  B.  471,  26  L.  J.  Q. 
B,  49,  was  correctly  decided,  and  yet  say  that  it  does  not  govern 
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this  case.  For  the  quality  of  the  maize  tendered  for  shipment 
was  as  much  known  to  the  one  side  as  the  other.  Without,  how- 
ever, going  further  into  the  question,  I  am  of  opinion  that  there 
was  no  warranty. 

As  to  the  claim  of  freight  pro  ratd,  there  can  be  no  claim  for 
such  a  thing  unless  the  original  voyage  is  given  up  by  consent 
of  both  parties,  and  there  is  an  acceptance  of  the  goods  at  the 
intermediate  port  This  is  the  general  rule,  and  it  applies  to  the 
present  case. 

I  am  of  opinion,  therefore,  that  the  plaintiff  is  entitled  to  suc- 
ceed on  this  appeal 

Bagoallat,  L.  J.  —  I  entirely  agree  with  the  opinion  of  Bram- 
WELL,  L  J. ,  that  the  sale  was  wrongful.  The  law  is  clearly  laid 
down  in  the  case  of  Australasian  Steam  Navigation  Co,  v.  Morse, 
L  R  4  P.  C.  at  p.  228.  "  The  authority  of  the  master 
of  a  ship  to  sell  the  goods  of  the  *  absent  owner  is  derived  [*  289] 
from  the  necessity  of  the  situation  in  which  he  is  placed ; 
and,  consequently,  to  justify  his  thus  dealing  with  the  goods,  he 
must  establish,  first,  a  necessity  for  the  sale,  and,  secondly,  in- 
ability to  communicate  with  the  owner  and  obtain  his  directions. " 
As  to  the  possibility  of  communicating  with  the  owner  of  the 
cargo,  there  can  be  no  doubt  of  it,  for  communications  were  made ; 
the  survey  by  Lloyd's  surveyor  was  communicated,  and  on  the 
13th  of  March  there  was  a  communication  of  a  further  survey. 
The  owner  gave  no  consent  to  any  sale,  but  protested  against  it, 
and  always  insisted  that  the  maize  should  be  forwarded.  With 
regard  to  the  notice  of  the  27th  of  March,  it  was  a  notice  that  the 
maize  would  be  sold  the  next  day,  and  there  was  no  time  for  the 
owner  to  stop  the  sale.  It  is  clear,  therefore,  that  the  sale  was 
wrongful. 

With  regard  to  the  counter-claim  claiming  freight  pro  ratd,  I 
have  nothing  to  add.  I  ought  also  to  say  that  I  think  that  there 
was  no  such  warranty  as  to  the  quality  of  the  maize  shipped  as 
suggested. 

Bbett,  L.  J.  — The  question  is,  what  verdict  ought  to  be  en- 
tered on  the  findings  of  the  jury  ?  We  must  look  at  the  evidence 
only  to  ascertain  what  is  the  meaning  of  the  findings,  for  the 
appeal  is  on  the  footing  that  the  findings  are  correct 
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Had  the  master  authority  to  sell,  and  was  the  sale  lawful  or 
wrongful?  On  the  present  findings  we  must  take  it  that  the 
goods  were  of  a  perishable  nature,  and  had  an  inherent  vice  at 
the  time  of  shipment,  and  that  was  the  cause  of  their  being 
landed  at  Smyrna,  and  if  something  had  not  been  done  with 
them,  they  would  have  perished.  The  sale  was  a  reasonable  sale 
as  regards  the  nature  and  condition  of  the  goods,  but  it  was  a  sale 
without  the  consent  of  the  owner.  The  question  therefore  is, 
whether  the  master,  under  such  circumstances,  had  authority  to 
sell  the  goods  ?  The  first  point  made  was  that  the  authority  of 
the  master  to  sell  goods  is  to  be  measured  differently  when  the 
goods  become  perishable  owing  to  their  own  inherent  vice  at  the 
time  of  shipment,  and  when  they  become  so  from  being  damaged 
by  perils  of  the  sea  There  is  no  ground  for  any  such  distinction. 
The  authority  of  the  master  is  the  same  whether  the  sale 
[*290]  is  rendered  necessary  from  injury  arising  *from  the  in- 
herent vice  of  the  goods  or  from  sea  damage.  Primd 
facie,  the  master  has  no  authority  to  sell;  he  may  have  such 
authority  under  certain  circumstances,  which  may  arise  from 
something  happening  to  the  ship,  or  from  something  happening 
to  the  cargo ;  but  the  law  of  England  looks  with  jealousy  on  the 
master  selling  any  part  of  the  cargo  without  the  consent  of  its 
owner,  and  it  gives  the  master  no  authority,  unless  there  is  an 
urgent  necessity  for  the  sale. 

Now  an  urgent  necessity  for  a  sale  may  arise  from  several 
causes.  There  may  be  an  uigent  necessity  to  sell  goods,  arising 
from  the  fact  that  if  the  goods  are  not  sold  they  will  perish,  or 
that  they  will  have  to  be  kept  in  warehouses  at  great  expense,  so 
that  as  a  matter  of  business  it  would  be  wrong  to  warehouse  them; 
and  it  must  be  shown  that  the  master  has  no  means  of  communi- 
cating with  the  owner,  and  taking  his  directions  whether  he  shall 
sell  them  or  not  But  I  think,  whether  the  goods  are  of  a  perish- 
able nature  or  not,  if  the  master  has  an  opportunity  of  communi- 
cating with  the  owner  before  they  actually  perish,  he  cannot  sell 
without  communicating  with  the  owner  and  obtaining  his  direc- 
tions :  and  if  the  master  obtains  directions,  and  the  owner  of  the 
goods  refuses  his  consent  to  a  sale,  the  master  cannot  sell,  al- 
though the  goods  are  of  a  perishable  nature.  It  is  not  necessary 
to  lay  down  rules  as  to  what  the  master  should  do  in  every  case, 
but  clearly  he  has  no  right  to  sell  after  receiving  directions  to 
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the  contrary.  The  jury  here  have  found  that  there  was  no  urgent 
necessity  for  a  sale;  therefore,  in  the  present  case  the  sale  was 
wrongful. 

I  ought  to  mention  that,  according  to  the  decision  of  Australa- 
dan  Steam  Navigation  Co,  v.  Morse^  L.  R  4  P.  C.  222,  if  the 
only  question  put  to  the  jury  was  whether  the  sale  of  the  maize 
in  the  manner  it  was  sold  was  a  prudent  measure,  and  the  jury 
had  found  that  it  was,  the  defendants  would  have  been  entitled 
to  succeed ;  for  the  jury  would  have  been  taken  to  have  found  that 
there  was  an  urgent  necessity  for  the  sale,  so  as  to  give  no  time 
for  communicating  with  the  owner,  but  the  particular  questions 
left  by  the  learned  Judge  have  ousted  the  defendants  of  this 
defence. 

The  law  is  correctly  laid  down  in  several  cases  decided 
by  the  *  Privy  Council,  and  though  those  decisions  are  not  [•  291] 
authorities  which  bind  us,  we  are  always  glad  to  be  able 
to  fallow  them.  The  law  is  to  be  found  in  the  cases  The  Cargo  ex 
Hamburg,  2  Moore's  P.  C.  (N.  S.)  298,  and  The  Bonaparte,  8 
Moore's  P.  C.  459,  where  the  judgment  of  Knight  Bruce,  L.  J.,  in 
the  former  case  is  corrected  thus :  **  If  according  to  the  circum- 
stances in  which  he  [the  master]  is  placed  it  be  reasonable  that  he 
should  —  or  if  it  be  rational  to  expect  that  he  may  —  obtain  an 
answer  within  a  time  not  inconvenient  with  reference  to  the  cir- 
cumstances of  the  case  there,  it  must  be  taken  upon  authority  and 
principle  that  it  is  the  duty  of  the  master  to  do  so,  or  at  least  to 
make  the  attempt "  That  is  an  express  decision  that  before  sell- 
ing the  goods  the  master  must  communicate  with  the  owner. 
Then,  in  Australasian  Steam  Navigation  Co.  v.  Morse,  L  R.  4  P. 
0.  222,  at  p.  228,  in  a  careful  and  elaborate  judgment  Sir  Mon- 
tague Smith  says,  **  The  general  principles  of  law  are  not  in  dis- 
pute, viz.,  that  the  authority  of  the  master  of  a  ship  to  sell  the 
goods  of  the  absent  owner  is  derived  from  the  necessity  of  the 
situation  in  which  he  is  placed ;  and  consequently  that  to  justify 
his  thus  dealing  with  the  goods  he  must  establish,  first,  a  neces- 
sity for  the  sale;  and,  secondly,  inability  to  communicate  with 
the  owner  and  obtain  his  directions.  Under  these  circumstances, 
and  by  force  of  them,  the  master  becomes  the  agent  of  the  owner, 
not  only  with  the  power  but  under  the  obligation  (within  certain 
limits)  of  acting  for  him ;  but  he  is  not  in  any  case  entitled  to 
substitute  his  own  judgment  for  the  will  of  the  owner,  in  the 
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strong  act  of  selling  die  goods  where  it  is  possible,  as  hereafter 
explained,  to  communicate  with  the  owner,  and  ascertain  his 
will." 

In  that  case  it  is  laid  down,  however  unreasonable  the  owner 
may  be,  the  master  has  no  right  to  sell  the  goods  against  his  will. 
If  he  has  time  to  ascertain  the  owner's  will,  he  is  bound  to  com- 
municate with  him,  and  if  he  does  not,  the  sale  is  wrongful.  The 
defendant,  in  the  present  case,  has  failed  to  show  that  there  was 
so  urgent  a  necessity  as  to  justify  a  sale  without  the  consent  of 
the  owner. 

If  the  sale  was  wrongful,  the  amount  for  which  the  goods  were 
sold  at  the  intermediate  port  is  not  the  true  measure  of 
[*  292]   damages,  *  but  the  value  of  the  goods  to  the  owner :  that 
has  been  estimated  at  £100. 

The  claim  for  jpro  raid  freight  is  clearly  not  maintainable,  and 
it  is  unnecessary  to  give  any  reasons  for  deciding  against  it 

As  to  the  question  of  warranty,  neither  Brass  v.  Maitland,  6  R 
&  B.  471,  26  L  J.  Q.  B.  49,  nor  any  other  case  shows  that  there 
is  a  warranty  by  the  shipper  that  the  goods  shipped  have  no  con- 
cealed defects  at  the  time  of  shipment. 

Appeal  of  the  plaintiff  allowed ;  cross  appeal  of  the  defend- 
ants dismissed. 

ENGLISH  NOTES. 

The  principle  of  Lord  Sto well's  judgment  in  The  ChratUvdine  was 
applied  by  Dr.  Lushington  in  The  James  Seddon  (1866),  L.  R.  1  A.  & 
E.  62,  35  L.  J.  Adm.  117,  12  Jur.  N.  S.  609,  14  W.  R.  973,  where 
the  master  of  a  ship  in  a  foreign  port  had  incurred  expenses  and  loss 
by  defending  himself  on  a  charge  of  murder  maliciously  brought 
against  him  by  two  of  the  crew,  whom  he  had  (in  the  discharge  of  his 
duty)  censured  for  misconduct.  He  was  held  entitled  to  restitution  in 
his  account  of  disbursements.  So  in  The  Soblomstem  (1866),  L.  R.  1 
A.  &  E.  293,  36  L.  J.  Adm.  6,  15  L.  T.  393,  15  W.  R.  591.  Dr. 
Lushington  cited  Lord  Sto well's  judgment  as  an  authority  for  hold- 
ing the  master  entitled,  where  the  vessel  is  disabled  at  an  intermediate 
port,  to  appoint  persons  to  act  in  a  salvage  suit  as  agents  for  the  cargo 
as  well  as  for  the  ship.  So  in  The  Kamak  (1868),  L.  R.  2  A.  &  R 
289,  310,  37  L.  J.  Adm.  41,  where  the  master,  having  failed  in  his 
endeavours  to  communicate  with  the  owners  of  the  cargo,  raised  money 
for  necessary  repairs  on  bottomry  bond  hypothecating  the  ship  freight 
and  cargo;  the  bond  was  held  good  against  the  cargo.     Again  Lord 
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Stowell's  judgment  was  cited  by  Cockbubn,  Ch.  J.,  in  delivering  the 
judgment  of  the  Court  in  Notara  v.  Henderson  (1870),  L.  R.  5  Q.  B.  346, 
39  L.  J.  Q.  B.  167  (affirmed  Ex.  Ch.  L.  R.  7  Q.  B.  225,  41  L.  J.  Q. 
B.  158,  26  L.  T.  442,  20  W.  R.  442),  a  case  where  a  ship  carrying  a 
perishable  cargo  was  delayed.  It  was  held  to  be  the  duty  of  the  master 
to  act  fairly  for  the  owners  of  the  cargo,  and  not  by  carrying  on  the 
cargo  in  a  damaged  state  to  sacrifice  it  for  the  sake  of  earning  the 
freight. 

The  judgment  of  Lord  Stowbll  is  cited  by  Sir  Robert  Phillimore 
in  The  Onward  (1873),  L.  R.  4  A.  &  E.  38,  58,  42  L.  J,  Adm.  61,  2S 
L.  T.  204,  21  W.  R.  601,  as  authority  for  the  proposition  "that  if 
the  repairs  of  the  ship  produce  no  benefit  or  prospect  of  benefit  to  the 
cargo,  the  master  cannot  bind  the  cargo  for  such  repairs  "  (see  p.  281, 
ante).  In  the  case  of  The  Chiward  it  appeared  that  a  prudent  owner  of 
the  cargo  would  not  have  sanctioned  such  extensive  repairs  as  were 
ordered.  He  would  rather  have  paid  the  freight  and  re-shipped  the 
goods. 

CocKBURN,  Ch.  J.,  in  Metcalfe  v.  Britannia  Irantocrks  Co.  (1876),  1 
Q.  B.  D.  613,  625  (affirmed  C.  A.  2  Q.  B.  D.  423,  46  L.  J.  Q.  B.  443, 
36  L.  T.  451,  25  W.  R.  720),  after  stating  the  law  as  laid  down  by 
Lord  Stowell  as  to  the  legal  position  of  the  master  of  a  vessel, 
disabled  from  carrying  on  the  cargo,  at  an  intermediate  port,  observes : 
''The  law  as  thus  laid  down  by  Lord  Stowell  in  the  case  of  The 
Gratitudine  has  since  been  universally  acquiesced  in." 

That  necessity  (as  well  as  impracticability  of  communication  with 
the  owners)  is  essential  to  give  validity  to  a  sale  of  the  goods  by  the 
master,  is  clearly  shown  by  the  case  of  Atlantic  Mutual  Insurance  Co. 
V.  Huth  (C.  A.  1880),  16  Ch.  D.  474,  44  L.  T.  67,  29  W.  R.  387.  An 
Austrian  ship  with  a  valuable  cargo  belonging  to  various  owners  on 
board,  having  sailed  from  Singapore  for  New  York,  ran  upon  a  rock  on 
the  eastern  side  of  Algoa  Bay,  distant  50  miles  by  sea  and  about  80  by 
iand  from  Port  Elizabeth.  There  being  no  hope  of  getting  the  vessel 
off,  the  Austrian  consul  at  Port  Elizabeth  advised  the  master  to  sell 
her  with  the  cargo.  The  lot  was  sold  accordingly,  after  a  brisk  com- 
petition, to  purchasers  who  recovered  a  considerable  part  of  the  cargo, 
including  a  quantity  of  tin,  and  sent  it  to  England  consigned  to  the 
defendants  Huth  &  Co.  The  owners  of  the  cargo  had  abandoned 
it  to  the  underwriters  as  a  total  loss,  and  the  underwriters,  as 
plaintifEs,  claiming  in  right  of  the  owners,  brought  this  action 
against  Huth  &  Co.,  and  the  purchasers  of  the  tin  to  have  the  sale 
set  aside  and  to  have  the  purchasers  treated  as  salvors.  The  Court 
held  that,  although  it  appeared  that  the  master  had  no  opportunity  of 
communicating  with  the  owners  of  the  tin,   there  was  no  sufficient 
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evidence  to  show  that  he  could  not  find  persons  to  undertake  the 
salvage  of  the  tin,  which  was  practically  imperishahle;  and,  at  all 
events^  there  was  no  necessity  —  as  against  the  owners  of  the  tin  —  for 
selling  the  tin  (or  rather  the  good  chance  of  saving  the  tin)  in  one  lot 
with  the  forlorn  hope  of  saving  the  perishahle  cargo  and  the  ship  which 
was  on  the  point  of  breaking  up.  The  Court  accordingly  affirmed  the 
judgment  of  the  Master  of  the  Rolls,  setting  aside  the  sale,  and,  in 
effect,  directing  that  the  purchasers  should  be  treated  as  salvors. 

In  the  case  of  cargo  shipped  on  board  a  foreign  vessel,  the  shipper  is 
presumed,  in  the  absence  of  express  agreement  to  the  contrary,  to  com- 
mit his  goods  to  be  dealt  with  by  the  master  according  to  the  law  of 
the  flag.  Therefore  a  bond  made  by  the  master  of  a  foreign  ship 
hypothecating  cargo  laden  on  board  that  ship,  if  valid  according  to  the 
law  of  the  flag  of  the  ship,  will  be  enforced  by  the  English  Admiralty 
Court  on  the  arrest  of  the  ship  and  cargo  at  the  port  of  London  (being 
the  port  of  discharge  within  the  meaning  of  the  bond),  although  the 
conditions  imposed  by  English  law  as  essential  to  the  validity  of  the 
bond  have  not  been  complied  with.  The  Gaetano  and  Maria  (C.  A. 
1882)  7  P.  D.  137,  51  L.  J.  Adm.  67,  46  L.  T.  835,  30  W.  R.  766,  4 
Asp.  M.  C.  470.  The  Court  followed  the  judgment  of  the  Court  of 
Exchequer  Chamber  in  Lloyd  v.  GuibeH  (1865),  L.  R.  1  Q.  B.  115,  35 
L.  J.  Q.  B.  74.  The  judgment  of  Dr.  Lushinoton  and  Lord  Kings- 
down  (delivering  the  judgment  of  the  Privy  Council,  in  The  Harnhurg 
or  Cargo  ex  Hamburg^  Duranty  v.  Hart  (1863,  1864),  2  Br.  &  Lush. 
253,  2  Moore  P.  C.  (N.  S.)  326,  was  urged  as  a  strong  authority  to  the 
contrary;  but  it  was  observed  that  though  there  was  some  indication 
of  an  opinion  in  that  case  that  the  validity  of  the  bond  as  an  hypotheca- 
tion of  the  cargo  was  governed  by  the  general  maritime  law  and  not  by 
the  law  of  the  flag,  the  point  did  not  really  arise,  as  there  was  no 
sufficient  evidence  or  statement  in  the  pleadings  to  raise  it.  It  had 
been  established  by  the  case  of  The  Bonaparte  (1853),  8  Moore's  P.  C. 
459,  as  a  general  rule  that  the  master  was  bound,  if  possible,  to  com- 
municate with  the  owners  of  the  cargo  before  hypothecating  it.  There 
was  evidence  in  the  case  that  the  master  had  reasonable  opportunity  of 
communicating  with  the  owners  of  the  cargo  and  had  not  done  so;  and 
there  was  no  sufficient  evidence  to  show  that  the  general  rule  did  not 
apply. 

AMERICAN  NOTES. 

In  case  of  necessity,  the  master  becomes  the  agent  of  all  concerned,  includ- 
ing the  owner,  the  charterer^  and  the  insurer.  Harrison  v.  Fortlage,  161  United 
States,  57,  65  ;  Jordan  v.  Warren  Ins.  Co,y  1  Story  (U.  S.),  842;  Copeland  v. 
Phanix  Ins.  Co.^  Woolworth  (U.  S.),  278,  283;  Gordoti  v.  MassachuseUs  F. 
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Sf  M.  Ins.  Co.y  2  Pickering  (Mass.),  249,  253.  As  agent  for  the  owners,  and 
because  of  his  special  property  in  the  vessel  and  her  cargo  and  freight,  he  can 
bring  suits  in  his  own  name  for  injuries  caused  by  others.  Tke  Commander 
in  Chief,  1  Wallace  (U.  S.),  43,  51 ;  Disney  v.  Furtiess,  79  Federal  Rep.  810. 
He  can  sell  or  hypothecate  the  cargo  only  in  case  of  urgent  necessity,  and 
his  authority  for  this  purpose  is  no  more  than  can  be  reasonably  implied 
from  the  circumstances  in  which  he  is  placed  ;  even  then  he  cannot  bind  the 
cargo  if  its  owner  can  be  consulted,  certainly  not  against  the  owner's  protest. 
The  Julia  Blake,  107  United  States,  418,  426 ;  Pope  v.  Nickerson,  3  Story  (U.  S.), 
465;  The  Clotilda,  1  HaskeU  U.  S.),  412 ;  The  Eugene  Vesta,  28  Federal  Rep. 
762 ;  The  C.  A/.  Titus,  7  id.  826 ;  Astsrup  v.  Lewy,  19  id.  536 ;  De  Bruns  v. 
Latorence,  18  Howard's  Practice  (N.  Y.),  141.  Formerly,  the  supercargo 
represented  the  owner  of  the  cargo,  and  the  master,  being  the  shipowner  s 
agent  only,  had,  under  ordinary  circumstances,  nothing  to  do  with  the  cargo 
after  it  was  stowed  aboard.  Ross  v.  The  Active,  2  Washington  (U.  S.),  226. 
But,  when  a  cargo  on  freight  is  so  much  injured  that,  though  capable  of  being 
carried  to  the  port  of  destination  and  there  landed,  yet,  in  its  present  state,  it 
will  endanger  the  safety  both  of  ship  and  cargo,  or  will  become  utterly  worth- 
less at  the  end  of  the  voyage,  it  is  the  duty  of  the  master,  exercising  a  sound 
discretion  for  all  concerned,  and  especially  for  the  shippers  of  the  cargo,  to 
sell  the  cargo  at  the  place  where  the  necessity  arises,  even  though  it  could,  in 
some  shape,  be  delivered  specifically  at  the  port  of  destination.  Jordan  y, 
Warren  Ins.  Co,,  1  Story  (U.  S.),  342,  352.  Whenever  the  master  lawfully 
sells  a  part  of  the  cargo  for  the  general  good  of  the  ship  and  cargo,  the  ship  is 
not  liable  for  its  non-delivery,  and  it  is  to  be  accounted  for  on  general  average. 
The  Brewster,  95  Federal  Rep.  1000.  In  any  case  of  misfortune  or  distress, 
the  master  is  not  authorized  to  unduly  sacrifice  the  ship  to  the  cargo,  or  the 
cargo  to  the  ship.     The  VAmerique,  35  Federal  Rep.  835,  845. 

A  charterer's  contract  for  the  mere  use  of  a  vessel  for  a  specified  time  does 
not  so  transfer  the  possession,  command,  and  control  thereof  as  to  change  the 
master's  agency  for  the  owner,  who  then  continues  liable  for  the  master's 
errors,  negligence,  or  default ;  but  when  the  charterer  or  freighter  becomes 
owner  for  the  voyage  without  purchasing '  the  ship,  as  when,  by  and  under 
his  contract,  he  assumes  the  exclusive  possession  and  navigation  of  the 
vessel  for  the  stipulated  voyage,  he  is,  during  that  contract,  the  owner  pro 
hac  vice,  and  may  appoint  the  master,  and  ship  the  seamen,  becoming  respon- 
sible for  their  acts.  Reed  v.  United  States,  11  Wallace  (U.  S.),  591,  600; 
United  States  v.  Shea,  152  United  States,  178;  The  Nicaragua,  71  Federal 
Rep.  723,  and  72  id,  207 ;  Posey  v.  Scoville,  10  id.  140;  Scull  v.  Raymond,  18 
id.  547,  550 ;  Donkin  v.  Herbst,  49  id.  879,  and  55  id.  1002 ;  The  New  York, 
93  id.  495. 
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RULE. 

The  master  is  liable  to  the  owners  for  negligence  or 
breach  of  duty  in  signing  bills  of  lading  containing  a 
material  misstatement  (as  to  date  of  shipment  or  otherwise) 
for  which  the  owners  have  been  made  responsible. 

Stunore,  Weston,  ft  Co.  v.  Breen. 

12  App.  Cm.  698-709  (s.  c.  56  L.  J.  Q.  B.  401). 

[698]  Ship,  —  Bill  of  Lading,  —  Liability  of  Master  for  Error  in  Date  in  BiRof 
Lading,  —  Ship*8  Brokers,  —  Authority  of  Broker, 

The  mere  employment  of  ship's  brokers  at  a  foreigpi  port  to  find  a  caigo 
for  a  ship  and  adjust  the  terms  npon  which  it  is  carried  does  not  give  them 
implied  power  to  relieve  the  master,  when  he  signs  bills  of  lading  presented 
to  him,  from  the  duty  of  seeing  that  the  dates  of  shipment  are  correctly  stated 
in  the  bills.    For  breach  of  that  duty  the  master  is  liable  to  his  owners. 

Appeal  from  a  decision  of  the  Court  of  Appeal  (Lord  Esher,  M. 
R,  Baggallay  and  Bowen,  L.JJ.). 

The  following  statement  of  the  facts  is  taken  from  the  judgment 
of  Lord  Watson  in  this  House. 

The  appellants  are  owners  of  the  steamship  LUhum  Tower,  of 
which  the  respondent,  Michael  Breen,  was  at  one  time  the 
master. 

By  letter  of  8th  August,  1883,  the  appellants  informed  the 
respondent  that  the  vessel,  which  was  thea  at  Genoa,  had  been 
**  fixed  home  from  Odessa  to  Antwerp, "  and  directed  him,  after 
discharging,  to  "  proceed  to  Odessa  and  apply  to  Messrs.  McNabb, 
Rougier,  &  Co.  for  cargo.  *  On  the  31st  of  August,  the  appellants 
again  wrote  to  the  respondent,  "  You  must,  as  before  advised,  pro- 
ceed to  Odessa,  where  you  are  consigned  to  McNabb,  Eougier,  & 
Co.  Get  the  ship  loaded  as  quickly  as  possible.  You  will  find 
McNabb  will  give  you  every  assistance  in  his  power. " 

The  Lilbiim  Tower  arrived  at  Odessa  on  the  4th,  but  owing 
to  quarantine  regulations  was  not  ready  to  load  until  the  13th  of 
September,  18S3.     On  the  19th  September,  the  respondent  signed 


K.  C.  VOL.  XXIV.]  SECT.  III. — MASTEE,   ETC.  321 

Ho.  14.  —  Stamora,  Wettoii,  &  Co.  ▼.  Broen,  IS  App.  Cu.  698,  099. 

bills  of  lading  for  1640  chetwerts  of  maize  shipped  by  M.  Fischer- 
ovitch,  and  also  for  2190  chetwerts  of  oats  shipped  by  Luigi 
Solari.  In  point  of  fact,  the  maize  was  shipped  on  or  after  the 
14th  of  September,  but  the  bills  of  lading  bore  to  be  **  Dated  in 
Odessa,  31/12  September,  1883.''  In  like  manner,  al- 
though the  *  oats  were  not  shipped  until  on  or  after  the  [*  699] 
16th  day  of  the  month,  the  bills  of  lading  contained  the 
words,  "  Dated  in  Odessa,  2/14  September,  1883."  The  first  fig- 
ures in  these  entries  refer  to  the  same  dates  as  those  which  follow, 
according  to  old  style. 

The  parcel  of  maize  was  shipped  by  M.  Fischerovitch  as  in  im- 
plement of  a  contract  of  24th  of  August,  1883,  by  which  he  had 
sold  to  Piienne  &  Co.,  of  Antwerp,  about  1500  chetwerts  of  maize, 
to  be  shipped  at  Odessa  in  the  month  of  August,  old  style,  so  that 
the  latest  date  of  shipment  under  the  contract  was  the  12th  of 
September,  new  style.  M.  Fischerovitch,  in  a  letter  dated  1/13 
September,  1883,  forwarded  an  invoice  to  Pirenne  &  Co.,  and 
intimated  that  in  pursuance  of  the  contract  he  had  drawn  upon 
the  Antwerp  Bank  at  three  months  date  for  the  invoiced  amount 
After  the  arrival  of  the  shipping  documents,  the  bank  accepted 
the  accompanying  draft  on  behalf  of  Pirenne  &  Co. ,  the  consignees. 

The  parcel  of  oats  was  shipped  under  a  somewhat  similar  con- 
tract between  Solari  and  Collignon  Frferes,  of  Antwerp,  dated  the 
24th  of  August,  1883,  in  terms  of  which  the  shipment  was  to  be 
"  prompt  by  steamer. "  It  is  admitted  that,  in  mercantile  lan- 
guage, that  expression  means  within  three  weeks  from  the  date  of 
the  contract,  so  that  the  time  for  shipment  expired  on  the  14th 
September.  An  invoice  was  sent  to  Collignon  Frferes  by  letter 
dated  the  14th,  but  not  posted  until  the  17th  of  September,  and 
the  shipping  documents  and  a  draft  for  the  amount  of  the  invoice 
were  forwarded  to  Messrs.  de  Wolf,  bankers  in  Antwerp,  who 
accepted  on  behalf  of  the  consigneea 

On  the  arrival  of  the  Lilbum  Tower  at  Antwerp,  Pirenne  &  Ca 
and  Collignon  Fr^res,  the  consignees,  ascertained  from  her  log 
book,  that,  as  they  had  previously  suspected,  the  maize  and  oats 
had  not  been  shipped  within  the  contract  periods.  There  had 
been  a  steady  decline  in  the  market  after  the  date  of  their  con- 
tracts, and  the  consignees  had  an  interest  to  reject,  and  accord* 
ingly  did  reject  the  grain  as  disconform  to  contract,  and  instituted 
legal  proceedings  against  the  appellants  and  their  ship  for  recovery 

VOL.  XXIV. —21 


322  SHIP. 

Ho.  14.  —  Stnmore,  Weston,  &/  Co.  ▼.  Breea,  18  App.  Cm.  $89,  700. 

of  the  loss  which  they  had  sustained  by  their  acceptance  of  the 
drafts  of  their  vendors.  The  appellants  being  advised  that  in 
respect  of  the  ante-dating  of  the  bills  of  lading  they  had 
[*  700]  not,  •  according  to  Belgian  law,  a  good  defence  against 
these  claims,  settled  with  Pirenne  &  Co.  and  Collignon 
Frferes  on  the  footing  of  paying  to  them  the  differences  between 
the  amount  of  their  acceptances  and  the  sums  realised  by  sale  of 
the  grain. 

This  appeal  is  taken  in  a  suit  thereafter  brought  by  the  respond- 
ent for  recovery  of  the  sum  of  £190  5«.  4rf.  due  to  him  for  his 
wages  and  disbursements,  as  master  of  the  LUhum  Toicer,  and  of 
another  steamship  also  belonging  to  the  appellants.  In  their 
defence  the  appellants  did  not  dispute  either  their  indebtedness 
or  its  amount,  but  they  stated  a  counter-claim  for  £437  10s.  3d., 
being  the  amount  of  the  sums  paid  by  them  to  the  indorsees  of  the 
bills  of  lading. 

The  case  went  to  trial  before  Field,  J. ,  and  a  jury.  The  leamecf 
Judge  submitted  two  questions  to  the  jury,  first,  whether  the 
plaintiff  was  negligent  in  signing  the  ante-dated  bills  of  lading? 
and,  secondly,  whether  the  indorsees  accepted  the  consignors' 
drafts  upon  the  faith  of  the  dates  of  shipment  contained  in  these 
bills  ?  The  jury  found  that  the  signing  of  the  bills  of  lading  was 
not  negligence  on  the  part  of  the  plaintiff,  and  they  also  found 
that  the  indorsees  did  not  accept  upon  the  faith  of  the  statement 
contained  in  the  bills  of  lading.  The  presiding  Judge  thereupon 
intimated  that  verdict  and  judgment  would  be  entered  for  the 
now  respondent  both  upon  his  claim  and  the  appellants'  counter- 
claim. 

The  appellants  then  moved  the  Divisional  Court  to  set  aside  the 
verdict  and  judgment  entered,  and  to  enter  judgment  for  them,  or 
otherwise  to  make  an  order  for  a  new  trial,  on  the  grounds  that 
the  verdict  was  contrary  to  evidence,  and  that  the  Judge  had  mis- 
directed the  jury.  The  Court,  consisting  of  Grove,  J.,  Denhian, 
J.,  and  Wills,  J.,  on  the  17th  of  June,  1885,  ordered  "  that  the 
verdict  obtained  on  the  trial  of  this  action  and  judgment,  if  any, 
be  set  aside,  and  a  new  trial  had  between  the  parties. " 

An  appeal  by  the  respondent  against  that  order  was,  on  the  1st 
of  July,  1885,  allowed,  with  costs,  by  the  Court  of  Appeal,  who 
further  directed  that  the  verdict  found  and  the  judgment  entered 
for  the  plaintiff  with  costs  at  the  trial  of  the  action  be  restored. 
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The  decision  of  the  Court  of  Appeal  was  given  on  the  ground  that 
the  evidence  was  sufficient  to  warrant  the  finding  of 
•the  jury  upon  the  first  question  submitted  to  them  by  [•701] 
Field,  J.  In  that  view  of  the  case  it  was  unnecessary  for 
their  Lordships  to  consider,  and  they  did  not,  in  "the  judgments 
which  they  delivered,  express  any  opinion  in  regard  to  the  pro- 
priety of  the  jury's  finding  upon  the  second  question. 

From  that  decision  the  defendants  appealed. 

1886.  November  22,  23.  Finlay,  Q.  C,  and  J.  Gorell  Barnes, 
for  the  appellants,  contended  that  the  decision  of  the  Divisional 
Court  was  right ;  that  the  verdict  was  against  the  weight  of  evi- 
dence; that  Field,  J.,  had  misled  the  jury;  that  the  duty  of  the 
master  was  "  not  to  permit  the  insertion  of  statements  in  the  bill 
of  lading  at  variance  with  the  fact '  :  Abbott  on  Shipping  (12th 
ed.  by  Prentice),  p.  259;  and  that  the  brokers  had  no  authority 
—  either  express  in  this  case  or  implied  by  law  —  to  relieve  the 
master  from  this  liability. 

J.  G.  Witt  (Arthur  Charles,  Q.  C,  with  him),  for  the  respond- 
ents, contended  that  the  decision  of  the  Court  of  Appeal  was 
right 

J.  G.  Barnes  replied. 

The  House  took  time  for  consideration. 

December  10..  Lord  Watson  (after  stating  the  facts  in  the 
words  above  given  proceeded  as  follows):  — 

My  Lords,  in  the  aigument  addressed  to  your  Lordships  the 
appellants'  counsel  maintained  that  there  ought  to  be  a  new  trial, 
because  the  verdict  of  the  jury  upon  both  questions  was  contrary 
to  evidence.  They  did  not  complain  that  the  learned  Judge  had 
either  misdirected,  or  had  failed  rightly  to  direct,  the  jury  in 
point  of  law;  but  they  did  complain  that  his  observations  upon 
the  evidence,  and  the  inferences  of  fact 'which  might  be  legiti- 
mately derived  from  it  were  calculated  to  mislead  the  jury.  The 
.first  matter,  therefore,  which  must  be  considered  is,  how  far  the 
evidence  warrants  the  inference  drawn  by  the  jury  that  the  sign- 
ing of  these  ante-dated  bills  was  not  negligence  on  the  part  of  the 
plaintiff. 

There  are  one  or  two  points  bearing  upon  this  part  of 
the  case  *  which  were  not  made  the  subject  of  controversy  [*  702] 
at  your  Lordships'  bar.     It  was  not  disputed  that  the 
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date,  or  time  of  signing,  is  a  material  part  of  a  bill  of  lading ;  and 
that  is  obviously  the  case,  because,  according  to  the  tenor  of  the 
document,  the  insertion  of  a  particular  date  amounts  to  a  distinct 
representation  that  the  goods  had  actually  been  put  on  board  be- 
fore the  time  specified.  Neither  was  it  disputed  that  it  is  the 
special  duty  of  the  master  of  the  ship  to  attest,  by  his  signature, 
the  date  as  well  as  the  fact  of  shipment  He  is  not  bound  to 
superintend  in  person  the  receipt  and  stowage  of  the  goods ;  but 
if  he  is  not  personally  cognisant  of  the  fact  and  time  of  shipment, 
it  is  his  personal  duty  to  inform  himself  upon  both  these  points, 
by  an  examination  of  the  mate's  receipts  or  of  the  log-book,  or 
otherwise,  before  he  signs  a  bill  of  lading  for  the  goods. 

It  appears  to  me  to  be  altogether  immaterial  whether  the  failure 
of  a  ship-master  to  check  the  date  of  a  bill  of  lading  which  he 
signs  be  described  as  breach  of  duty,  or  as  negligence.  I  do  not 
think  his  failure  to  do  so  can  be  legally  excused,  utilesS  he  can 
show  either  that  he  was  relieved  of  the  duty  (in  which  case  there 
can  be  neither  breach  nor  neglect),  or  that  he  made  an  honest 
endeavour  to  perform  it,  and  failed  through  no  fault  of  his.  Of . 
course  the  owner  may  supersede  in  so  far  the  functions  of  the 
master,  by  committing  to  another  agent  the  power  or  the  duty  of 
settling  the  whole  terms  of  the  bills  of  lading,  including  the  fact 
of  shipment  and  also  the  date;  or  he  may  himself  prepare  the 
bills  of  lading,  date  Included,  and  then  ask  the  master  to  sign 
them.  In  these  cases,  the  master  would  incur  no  responsibility 
to  his  employer  by  putting  his  subscription  to  a  completed  bill 
of  lading  presented  for  his  signature  by  the  employer  or  his  alter 
ego,  without  examining  the  date. 

The  facts  proved  at  the  trial,  in  relation  to  this  branch  of  the 
case,  admit  of  being  very  shortly  stated ;  they  raise  no  conflict  of 
testimony,  and  there  is  no  controversy  between  the  parties  except 
in  regard  to  the  inferences  which  may  be  legitimately  and  reason- 
ably derived  from  them. 

As  already  stated,  the  two  bills  of  lading,  dated  respectively 
the  12th  and  14th  September,  1883,  were  signed  by  the  respond- 
ent on  the  19th  day  of  that  month.  He  was  not  exam- 
[*  703]  ined  as  a  *  witness,  but  he  gave  an  admission,  for  the 
purpose  of  this  action,  to  the  effect  that,  at  the  time  of 
signing,  he  was  aware  that  the  grain  had  not  been  shipped  until 
after  the  dates  appearing  in  the  bills  of  lading.     That  admission 


R.  C.  VOL.  XXIV.]  SECT.  III.  —  MASTER,  ETC  325 

Ho.  14.  —  Stumore,  Weftcni,  &  Ca  ▼.  Breen,  18  App.  Cu.  708,  704. 

is  qualified  by  the  explanation  that,  when  he  signed  he  was  not 
aware  of  the  date  appearing  in  the  bills  of  lading,  and  neither 
noticed  the  same  nor  had  his  attention  called  thereto;  and  that 
the  fact  that  the  grain  was  shipped  on  later  dates  than  the  dates 
appearing  in  the  bills  of  lading  was  not  in  any  way  brought  to 
his  notice,  and  did  not  occur  to  him,  and  was  not  present  to  his 
mind.  It  is  not  directly  proved  by  whom  the  bills  of  lading  were 
filled  up,  or  by  whom  they  were  presented  to  the  respondent  for 
signature,  but  they  bear  internal  evidence  of  their  having  been 
prepared  by  or  for  McNabb,  Eougier,  &  Co.,  the  ship's  brokers. 
It  appears  to  be  conceded  by  the  appellants  (at  least  it  is  stated  in 
their  case)  that  the  bills  of  lading  were  presented  for  signature  to 
the  respondent,  and  were  signed  by  him  in  the  office  of  McNabb, 
Eougier,  &  Co.  These  circumstances,  coupled  with  the  terms  of 
the  letters  of  advice  addressed  by  the  appellants  to  the  respond- 
ent on  the  8th  and  31st  August,  1883,  constitute  the  whole 
of  the  direct  evidence  upon  which  the  first  finding  of  the  jury 
depends. 

The  qualified  admissions  of  the  respondent  clearly  establish  that 
no  attempt  was  made  by  him  to  perform  the  duty  incumbent  on  a 
shipmaster  of  seeing  to  the  accuracy  of  the  dates  at  which  he  cer- 
tified that  the  goods  had  already  been  put  on  board.  It  would 
therefore  be  idle  to  consider  whether  the  respondent's  honest 
efiforts  to  do  his  duty  were  foiled  by  some  cause  which  was  not 
imputable  to  his  negligence.  His  duty  was  not  present  to  his 
mind  at  the  time  when  he  subscribed,  and  he  did  nothing  what- 
ever towards  its  performance.  In  these  circumstances,  I  do  not 
think  the  respondent  can  be  exonerated  from  the  consequences  of 
his  omission  except  upon  the  ground  that  he  was  entitled  to  act 
upon  the  assumption  that  the  duty  of  filling  in  the  proper  dates 
had  already  been  performed  by  some  other  person  having  author- 
ity from  the  appellants  to  do  so. 

Field,  J. ,  in  the  course  of  his  charge  indicates  to  the  jury  the 
circumstances  from  which  they  might  infer  that  the  respondent 
signed  in  the  belief  that  the  right  dates  had  been  inserted 
by  the  *  shipbrokers,  and  then  proceeds  to  define  the  issue  [*  704] 
to  which  the  case  was  narrowed  in  these  terms :  **  There- 
fore, the  question  is  whether  or  not  what  Mr.  McNabb  did  do  on 
this  occasion  was  within  the  authority  expressly  or  impliedly 
given  to  McNabb. "     I  think  that  is  the  real  issue  which  the  jury 
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had  to  try.  I  think  they  might  reasonably  infer  that  the  bills  of 
lading  were  prepared  and  the  dates  inserted  by  McNabb,  and  that 
the  question  which  they  had  to  decide  was,  whether  the  appel- 
lants had  either  given  express  or  implied  authority  to  their 
brokers  to  fix  the  date  of  shipment  and  to  relieve  their  master  of 
his  duty  in  that  respect,  or  had  held  out  their  brokers  to  the 
respondent  as  having  that  authority.  His  own  admissions  make 
it  somewhat  doubtful  whether,  at  the  time  he  signed  the  respond- 
ent did,  in  point  of  fact,  rely  upon  the  shipbrokers  having  that 
authority ;  but  it  would  be  suflScient  for  his  exoneration  to  show 
that  they  actually  had,  or  had  been  held  out  to  him  by  the  appel- 
lants as  having,  such  authority. 

It  is,  in  my  opinion,  a  settled  and  a  salutary  principle  of  mer- 
cantile law  that  the  mere  employment  of  a  broker,  at  a  foreign 
port,  to  find  a  cargo  for  a  ship,  and  to  adjust  the  terms  upon 
which  it  is  to  be  carried,  does  not  give  him  implied  power  to 
relieve  the  master,  who  signs  bills  of  lading,  of  his  legal  duty  to 
the  shipowner.  I  do  not  doubt  that,  according  to  the  ordinary 
course  of  business,  the  broker  so  employed  prepares  the  bills  of 
lading,  because  they  contain  the  terms  of  the  contract  of  carriage; 
and  these  are  matters  as  to  which  he  is  the  sole  representative  of 
the  shipowner,  and  with  which  the  master  has  no  concern.  But 
the  fact  of  the  shipment  of  the  goods  to  be  carried,  and  the  date 
of  shipment,  are  matters  within  the  province,  not  of  the  broker, 
but  of  the  master;  and  when  he  certifies  them,  as  the  accredited 
agent  of  the  shipowner,  it  is  his  duty  to  do  sov  carefully  and  to  the 
best  of  his  knowledge,  and  he  has  no  right  to  delegate  that  duty 
to  other  agents  appointed  for  other  purposes  by  his  employer. 
There  is  no  evidence  in  this  case  tending  to  prove  that  the  appel- 
lants authorised  Messrs.  McNabb,  Eougier,  &  Co.  to  do  anything 
more  than  to  act  as  their  agents  in  finding  a  cargo  for  the  LUhum 
Tower.  That  employment  carried  with  it  many  implied 
[*  705]  powers  which  are  well  known  to  the  law  and  need  ♦  not 
be  enumerated  here.  To  the  extent  of  such  powers  the 
brokers  are  undoubtedly  the  representatives  of  the  appellants,  but 
they  do  not  include  the  implied  power  which  has  been  claimed 
for  the  brokers,  for  the  first  time  (so  far  as  I  can  discover)  in  the 
present  case.  Not  one  of  these  implied  powers  appears  to  me  to 
come  into  collision  with  the  functions  of  the  master  in  regard  to 
his  signature  of  bills  of  lading,  or  to  relieve  him,  when  he  does 
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sign,  of  the  duty  of  seeing  that  those  parts  of  the  instrument  for 
which  he  is  responsible  are  correctly  stated. 

It  has  not  been  suggested  that  the  appellants  gave  McNabb, 
Rougier,  &  Go.  any  express  authority  with  respect  to  bills  of  lad- 
ing, and  their  letters  of  the  8th  and  31st  of  August,  1883,  merely 
convey  an  intimation  to  the  respondent  that  the  firm  in  question 
were  to  act  as  the  ship's  brokers  at  Odessa,  and  that  he  was  to 
look  to  them  for  the  supply  of  a  cargo.  I  am  accordingly  of 
opinion,  with  the  Judges  of  the  Divisional  Court,  not  only  that 
there  was  no  evidence  to  warrant  the  conclusion  at  which  the  jury 
arrived  upon  the  first  question,  but  that  the  facts  in  evidence  all 
pointed  to  an  opposite  conclusion. 

As  regards  the  remaining  branch  of  the  case,  I  agree  with  the 
learned  Judges  of  the  Divisional  Court  that  the  finding  of  the 
jury  was  against  evidence,  and  I  do  not  consider  it  necessary  to 
add  anything  to  the  observations  made  by  their  Lordships,  in 
which  I  concur.  I  think  it  was  clearly  shown  by  the  evidence 
that  the  acceptances  of  their  vendors'  drafts  by  Pirenne  &  Co.  and 
CoUignon  Frferes  were  transactions  in  the  ordinary  course  of  busi- 
ness, and  that,  notwithstanding  their  suspicions,  they  could  not 
have  refused  to  accept,  without  exposing  themselves  to  a  risk 
which  no  prudent  merchant  would  have  incurred.  In  these  cir- 
cumstances the  onvs  was  cast  upon  the  respondent  of  proving  that 
these  drafts  would  certainly  have  been  accepted  by  or  on  behalf  of 
the  vendees,  even  if  the  bills  of  lading,  which  were  forwarded  to 
their  bankers  in  Antwerp,  along  with  the  drafts,  had  stated  the 
true  dates  at  which  the  goods  were  shipped.  Of  that  onus  the 
respondent  has,  in  my  opinion,  utterly  failed  to  discharge  himself. 

I  am  therefore  of  opinion  that  the  order  of  the  Court  of  Appeal 
must  be  reversed  and  the  order  of  the  Divisional  Court 
*  restored.      I  think  the  appellants  ought  to  have  their   [•  706] 
costs  both  in  the  Court  of  Appeal  and  in  this  House,  and 
I  move  accordingly. 

Lord  Blackburn  :  — 

My  Lords,  I  agree  entirely  with  the  opinion  just  delivered  by 
my  noble  and  learned  friend.  Lord  Watson,  and  I  do  not  think  it 
necessary  to  add  anything  to  the  reasons  he  has  delivered. 

Lord  FitzGerald  :  — 

My  Lords,  my  noble  and  learned  friend.  Lord  Watson,  has  so 
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accurately,  though  concisely,  stated  the  facts  of  the  case  in  the 
judgment  which  he  has  just  delivered,  as  to  relieve  us  from  any 
necessity  for  further  reference  to  them.  I  so  entirely  concur  in 
the  result  and  in  the  reasons  which  my  noble  friend  has  expressed, 
that  I  would  not  attempt  to  add  a  word  were  it  not  that  it  seems 
to  me  that  the  decision  arrived  at  in  the  Court  below,  and  the 
reasons  for  that  decision,  cany  with  them  so  much  danger  to 
the  security  of  shipowners,  and  have  such  a  tendency  to  affect  the 
credit  of  bills  of  lading,  that  I  do  not  think  it  well  to  let  them 
pass  unnoticed. 

The  appellants  (the  defendants  below)  in  their  counter-claim 
allege  that  "  the  negligence  and  breach  of  duty  of  the  plaintiff 
consisted  in  improperly  signing  a  bill  of  lading  for  1640  chet- 
werts  of  maize  dated  the  12th  of  September,  1883,  whereas  the 
said  maize  was  not  in  fact  shipped  on  board  the  said  vessel  at 
Odessa  until  the  14th  of  September,  1883,  as  the  plaintiff  knew, 
and  a  bill  of  lading  for  2190  chetwerts  of  oats,  dated  the  14th  of 
September,  1883,  whereas  the  said  oats  were  not  in  fact  shipped 
on  board  the  said  vessel  until  the  16th  of  September,  1883,  as  the 
plaintiff  knew. " 

The  plaintiff  in  answer  denies  both  the  facts  alleged  and  that 
he  was  guilty  of  any  negligence  or  breach  of  duty.  Every  mat- 
ter of  fact  stated  in  the  pleading  as  constituting  negligence  and 
as  a  breach  of  duty  has  been  established  by  evidence  that  is  not 
now  and  was  not  at  the  trial  disputed,  and  yet  the  plaintiff  has 
had  a  verdict  exonerating  him  from  negligence  and  breach  of 

duty. 
[*707]  *Lord  Tenterden  states  in  his  book  in  dealing  with 
the  duty  of  the  master  to  his  employer  that  "  the  great 
trust  reposed  in  the  master  by  the  owners  and  the  great  authority 
which  the  law  has  vested  in  him,  require  on  his  part,  and  for  his 
own  sake,  no  less  tlian  for  the  interest  of  his  employers,  the 
utmost  fidelity  and  attention ; "  and  the  learned  editor  of  the  12th 
edition  (Mr.  Prentice)  adds  this  (I  read  it  as  a  matter  of  advice 
and  not  as  a  statement  of  law) :  "  The  bill  of  lading  is  the  written 
acknowledgment  of  the  master  that  he  has  received  the  goods  from 
the  shipper  to  be  conveyed  on  the  terms  therein  expressed.  The 
master  should  be  careful  not  to  sign  bills  of  lading  until  the  goods 
are  actually  delivered  to  him,  nor  to  permit  the  insertion  of  state- 
ments at  variance  with  the  fact,  or  of  a  nature  to  mislead  or  give 
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rise  to  misundeistanding.  By  doing  so  he  may  involve  his  owners 
in  litigation  and  become  responsible  to  them  and  to  other  parties. " 
Abbott  on  Shipping  (12th  ed.),  pp.  122,  259. 

The  plaintiff  Breen  in  his  admission  that  at  the  time  he  signed 
the  bills  of  lading  he  was  aware  that  the  cargo  had  not  been 
shipped  until  after  the  dates  appearing  in  the  bills  of  lading, 
qualifies  it  in  the  manner  stated  by  my  noble  and  learned  friend. 
I  assume  that  qualification  to  be  true  in  all  its  parts,  but  though 
it  may  free  the  plaintiff  Breen  from  the  imputation  of  a  wilful 
untruth  it  can  afford  no  justification  or  excuse  for  his  breach  of 
duty. 

Field,  J. ,  in  his  summing-up  most  properly  observes :  "  There 
is  no  question  as  to  the  master's  duty.  I  should  be  very  sorry  to 
hear  the  smallest  doubt  raised  in  any  Court  of  Justice  anywhere, 
or  the  suggestion  made  that  it  is  not  the  duty  of  the  master  to 
take  care  that  he  signs  the  truth  under  all  circumstances.  It  is 
his  duty  to  do  it "  And  again  he  adds :  "  Of  course  nobody  ought 
ever  to  sign  a  lie  for  anybody ;  but  it  was  a  lie,  a  plain  and  pal- 
pable lie,  and  if  the  master  knew  it  and  observed  what  the  date 
was  when  he  signed  it,  it  was  a  plain  palpable  lie  to  him  as  well 
as  to  everybody  else. '  And  Bowen,  L.  J. ,  in  the  Court  of  Appeal 
says :  "  Now  what  is  the  true  matter  that  we  have  to  deter- 
mine? It  is  this:  whether  the  captain  of  this  ship  was  guilty 
of  any  breach  of  duty  towards  his  owners  from  which 
*  damages  accrued  to  them  ?  What  is  the  duty  of  the  [*  708] 
master  ?  It  is,  first  of  all,  to  sign  the  bill  of  lading  for 
the  cargo  received,  and  to  use  reasonable  care  and  skill  in 
seeing  that  the  bill  of  lading  is  properly  drawn  up  which  he  does^ 
sign." 

Now  in  these  observations  of  Field,  J.,  and  Bowen,  L.  J.,  I 
entirely  concur ;  but  it  strikes  me  with  some  degree  of  amazement 
that  after  these  observations  the  captain  who  did  sign  that  untrue 
statement,  and  in  signing  it  exhibited  in  my  judgment  gross  want 
of  care,  has  the  verdict  on  all  points.  One  asks  what  is  the  sup- 
posed justification  or  excuse  for  this  palpable  and  admitted  breach 
of  duty  ?  It  is  that  Stumore  &  Co.  had  so  constituted  McNabb  & 
Co.  their  representatives  for  all  purposes  connected  with  the  bills 
of  lading  that  the  acts  of  McNabb  &  Co.  in  filling  up  these  docu- 
ments with  a  false  date  and  presenting  them  to  the  master  for  his 
signature,  and  procuring  his  signature,  were  as  much  the  acts  of 
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Stumore  &  Co.  as  if  they  had  personally  presented  the  documents 
to  the  master  and  required  and  obtained  his  signature.  That 
allegation  seems  to  me  entirely  to  rest  on  the  letter  of  the  8th  of 
August,  1883,  which,  in  my  opinion,  wholly  fails  to  support  it 

This  question  has  been  so  fully,  justly,  and  clearly  dealt  with 
by  my  noble  and  learned  friend  that  I  shall  only  further  say  that 
I  entirely  agree  with  him  and  adopt  his  reasons. 

On  the  second  question  sent  to  the  jury  I  also  agree  with  my 
noble  and  learned  friend  and  again  adopt  his. reasons;  and  on  both 
questions  it  seems  to  me  clear  that  there  was  misdirection,  and 
even  if  there  had  been  evidence  proper  to  be  submitted  to  the 
jury,  yet  that  the  summing-up  of  the  learned  Judge  was  open 
to  the  criticisms  expressed  in  the  judgments  of  the  Divisional 
Court 

I  desire  to  add  that  even  if  the  case  had  been  submitted  to  the 
jury  on  a  summing-up  free  from  objection,  yet  in  my  opinion 
the  verdict  was  against  the  weight  of  evidence  T  will  assume  the 
proper  mode  of  submitting  the  questions  in  the  cause  to  the  jury 
to  be  that  laid  down  by  the  noble  and  learned  Master  of  the 
EoLLS.  "  It  seems  to  me, "  says  the  Master  of  the  Eolls,  "  the 
only  way,  and  the  proper  way,  and  the  clearest  way  of  putting  it 
to  a  jury  is  to  say,  You  are  now  to  say  whether  in  your 
[•  709]  opinion  this  *  captain  under  the  circumstances  was  guilty 
of  negligence  in  signing  those  bills  of  lading  without 
reading  them ;  and  even  by  way  of  explaining  to  the  jury  what 
would  be  the  questions  for  them  to  consider,  to  have  said  that  the 
meaning  of  that  is.  You  are  to  ask  yourselves  whether  a  captain 
of  reasonable  care  and  skill  would,  under  the  circumstances  which 
were  before  him  at  the  time,  have  signed  the  bills  of  lading  with- 
out reading  them  ?  Whether  there  would  have  been  any  want  of 
reasonable  care  and  skill  in  a  captain  of  ordinary  care  and  skill  in 
signing  the  bills  of  lading  under  the  circumstances  without  read- 
ing them  ?    That  seems  to  me  to  be  the  right  formula. " 

I  should  say  without  hesitation  in  answer  to  these  questions 
that  a  master  of  reasonable  care  and  skill  would  have  been  guilty 
of  a  breach  of  duty  in  signing  the  bills  of  lading,  under  the  cir- 
cumstances, without  reading  and  without  any  examination  of 
them  —  a  breach  of  duty  for  which,  if  loss  occurred  thereby  to  the 
owners,  he  became  responsible  to  them. 

I  feel  called  on  also  to  express  my  opinion  on  the  question  as 
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to  whether  this  verdict  is  upon  the  whole  against  the  weight  of 
evidence,  supposing  that  the  questions  were  properly  submitted  to 
the  jury;  because  it  was  said  in  the  Court  of  Appeal  that  fifty 
juries  one  after  another  would  on  the  same  evidence  find  the  same 
verdict  1  will  only  say,  with  reference  to  that  observation,  that 
if  any  number  of  juries  would  on  the  same  evidence  find  the  same 
verdict,  I  should  feel  called  upon  to  pronounce  their  verdicts  to  be 
perverse. 

Order  appealed  from  reversed ;  Order  of  the  Queen* s  Bench 
Division  of  the  11th  of  June,  1885,  restored;  the  respond- 
ent to  pay  to  the  appellants  their  costs  in  the  Court  of 
Appeal  and  in  this  House,  and  the  respondent  to  repay  to 
the  appellants  the  costs  which  they  have  already  paid: 
Cause  remitted  to  the  Queen's  Bench  Division. 
Lords'  Journals,  10th  December,  1886. 

ENGLISH  NOTES. 

The  general  principle  relating  to  the  master's  liability  to  the  owners 
for  breach  of  duty  is  thus  summed  up  by  Mr.  Abbott  (Lord  Tenter- 
den)  in  the  5th  edition  (p.  152)  of  bis  work  on  Shipping:  '^  The  great 
trust  reposed  in  the  master  by  the  owners,  and  the  great  authority 
which  the  law  has  vested  in  him,  require  on  bis  part,  and  for  his  own 
sake,  no  less  than  for  the  interest  of  his  employers,  the  utmost  fidelity 
and  attention.  For  if  any  injury  or  loss  happen  to  the  ship  or  cargo 
by  reason  of  his  negligence  or  misconduct,  he  is  personally  liable  for 
it ;  and  although  the  merchant  may  elect  to  sue  the  owners,  they  will 
have  a  remedy  against  him  to  make  good  the  damage  which  they  may 
be  compelled  to  pay.  So,  if  he  may  make  any  particular  engagement 
or  warranty  without  a  sufficient  authority  from  his  owners,  although 
the  owners  may  be  answerable  to  the  persons  with  whom  he  contracts 
by  reason  of  the  general  power  belonging  to  his  situation  and  character, 
he  is  in  like  manner  responsible  to  the  owners  for  the  injury  sustained 
by  them  in  consequence  of  his  acting  beyondi  or  in  violation  of,  the 
particular  authority  given  to  him." 

AMERICAN  NOTES. 

The  master  is  always  personally  responsible  for  losses,  either  to  ship  or 
cargo,  resulting  from  his  neglect.  Union  Ins,  Co.  v.  Dexter,  52  Federal  Rep. 
152.  If  he  signs,  under  a  charter-party,  bills  of  lading,  the  freight  on  which 
amoants  to  more  than  the  charter  freight,  he  mast  accept  such  charter  freight, 
when  offered,  and  authorize  the  charterer's  agent  to  collect  the  freight  on  the 
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bills  of  lading.  Damora  v.  Craigj  48  Federal  Rep.  736.  Although  the  general 
rule  is  that  the  master  cannot  supersede  specific  contract  made  by  the  owner, 
including  charter-parties,  yet,  when,  in  the  owner's  absence,  questions  arise 
between  the  ship  and  the  charterer  as  to  the  construction  of  minor  clauses  of 
the  contract,  the  master,  as  the  owner's  agent,  must  necessarily  deal  therewith, 
and  his  action  in  relation  thereto  binds  the  owner.  The  Edward  H,  Blake,  92 
Federal  Rep.  202. 

No,  15.— BLAKIE  v.  STEMBRTDGE. 
(0.  P.  &  EX.  CH.  1859,  1860.) 

RULE. 

In  the  absence  of  custom  or  agreement  to  the  contrary, 
it  is  the  duty  of  the  master,  on  the  part  of  the  owner,  to 
receive  and  properly  stow  on  board  the  goods  to  be  carried, 
which  ordinarily  are  to  be  delivered  to  him  alongside ;  and 
for  damage  to  the  goods  through  negligence  in  the  perform- 
ance of  this  duty,  the  shipowner  is  liable.  But  where  the 
goods  are  in  charge  of  a  stevedore  who  is  an  independent 
contractor,  the  master  is  not  (nor  is  the  owner  where  the 
stevedore  is  appointed  by  the  shipper  or  a  charterer)  ordi- 
narily responsible  for  the  acts  of  the  stevedore ;  and  where 
it  is  stipulated  by  a  charter-party  that  the  stevedore  should 
act  under  the  captain's  orders,  this  does  not  occasion  liability 
on  the  part  of  the  master  for  the  acts  of  the  stevedore,  un- 
less done  under  his  orders. 

Blakie  and  others  v.  Stembridge. 

28  L.  J.  C.  P.  329-333  ;  29  L.  J.  C.  P.  212  (s.  C.  6  C.  B.  (N.  S.)  894,  911). 

[329]  Ship  and  Shipping.  —  Charter-Party,  —  Principal  and  Agent.  —  Stevedore 
—  Master.  —  Liability  of  Master  for  Negligence  of  Stevedore. 

Where  goods  are  sent  to  be  laden  on  board  a  general  ship,  the  master  is 
i  not  liable  to  the  owner  of  the  goods  for  damage  done  to  them  by  the  negligent 

I  stowage  of  a  stevedore  appointed  by  the  charterer ;  the  stevedore  not  being  an 

I  agent  or  servant  of  the  master. 

Nor  is  the  master  liable  in  such  case  for  the  acts  of  the  stevedore,  though 
the  charter-party  stipulate  that  the  stevedore  shall  be  paid  by  and  act 
[*  830]  under  his  orders,  except  the  *  acts  of  the  stevedore  be  done  in  pursu- 
ance and  in  the  execution  of  the  master's  orders. 
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This  was  an  action,  brought  by  the  plaintiffs,  who  are  iron- 
founders,  against  the  master  of  a  vessel  for  alleged  negligence  in 
loading  some  sugar-pans  on  board  his  ship,  the  'Chindreda. 

The  declaration  alleged  that  the  plaintiffs,  at  the  defendant's 
request,  delivered  the  pans  to  the  defendant,  in  London,  along- 
side, to  be  loaded  by  the  defendant  on  board  the  ship,  and  carried 
therein  by  him  from  London  to  Port  Louis  in  the  Mauritius,  and 
there  delivered  to  the  plaintiffs  for  freight,  the  act  of  God,  the 
Queen's  enemies,  and  dangers  of  the  seas  excepted;  that  the  de- 
fendant received  the  pans  accordingly,  and  that  two  of  them  were 
broken  by  the  negligence  of  himself  and  his  servants  in  loading 
them. 

The  defendant  pleaded,  first,  a  denial  that  the  plaintiffs  deliv- 
ered and  the  defendant  received  the  pans  for  the  purpose  and  on 
the  terms  alleged ;  and,  secondly,  not  guilty.  On  these  pleas  the 
plaintiffs  took  issue. 

At  the  trial,  before  Wightman,  J. ,  at  the  last  Surrey  Assizes, 
it  appeared  that  the  defendant  was  master  of  the  ship  Gundreda, 
belonging  to  John  Hillmann ;  and  that  on  the  7th  of  May,  1857, 
she  was  lying  in  the  port  of  London,  and  was  then  chartered  by 
the  owner  to  J.  K.  Gallard  for  a  voyage  with  caigo  to  Port  Louis 
and  back,  for  a  certain  specified  rate  of  freight  per  ton  on  the 
homeward  caigo,  £700  whereof  was  to  be  advanced  on  the  ship 
sailing  from  London.  The  cargo  was  to  be  taken  to  and  tendered 
alongside  at  the  charterer's  risk  and  expense ;  the  captain  to  sign 
bills  of  lading  at  any  rate  of  freight  not  under  the  current  freight ; 
the  ship  to  be  consigned  to  charterer's  agents  at  ports  of  lading 
and  discharge;  stevedore  for  outward  cargo  to  be  appointed  by 
charterer,  but  to  be  paid  by  and  to  act  under  the  captain's  orders. 
The  charterer  being  thus  entitled  to  take  a  cargo  to  Port  Louis, 
put  the  Gundreda  up  as  a  general  ship  through  his  agent,  David 
Thomas.  At  that  time  no  crew  was  on  board,  nor  had  any  been 
procured  at  the  time  the  injury  complained  of  took  place;  and 
this  was  not  alleged  to  have  been  unusual  or  improper.  The  char- 
terer appointed  George  Lock  as  stevedore,  and  he  and  his  men 
went  on  board  for  the  purpose  of  loading  and  stowing  the  vessel  in 
the  usual  course  of  his  business.  The  defendant  was  aware  of  the 
terms  of  the  charter-party ;  but  gave  the  stevedore  no  orders,  and 
in  no  way  interfered  with  him,  contenting  himself,  according  to 
his  own  view  of  his  duty,  with  occasionally  looking  into  the  hold 
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to  see  how  the  cargo  was  being  stowed  for  the  safety  of  the  ship. 
The  defendant  was  not  on  board  when  the  plaintiifs'  pans  came 
alongside,  and  he  in  no  way  interfered  with  him ;  unless,  indeed, 
the  stevedore  was  to  be  considered  as  his  agent  The  mate  was 
on  board  in  charge  of  the  ship,  but  did  not  interfere  with  the  lad- 
ing. The  pans  in  question  were  sent  to  London  to  go  by  the  ship. 
The  plaintiffs'  agent  saw  the  broker  of  the  charterer,  and  arranged 
with  him  for  the  freight  and  carriage  of  the  pans,  and  paid  him 
the  freight,  £250. 

[From  the  evidence  of  the  agent,  it  should  seem  that  he  was 
aware  of  the  ship  being  chartered ;  but  it  is  unnecessary  to  rely 
upon  that  circumstance,  because  if  he  did  not,  that  was  no  fault  of 
the  owners  or  master.  If  he  did,  and  there  was  no  other  ground 
upon  which  to  dispose  of  the  case,  we  might  have  had  to  consider 
how  far  the  ruling  of  Lord  Wensleydale,  in  Major  v.  White,  7 
Car.  &  P.  41,  bore  upon  it     To  return  to  the  facts  ^]  :  — 

The  pans  were  sent  alongside  in  a  barge,  and  they  were  thence 
hoisted  on  board  by  means  of  hooks  in  the  lugs.  During  this 
operation,  either  by  reason  of  the  pans  being  lifted  by  the  lugs, 
or  by  the  purchase  not  being  perpendicular,  two  of  the  pans  were 
broken;  and  to  recover  damages  for  this  injury  this  action  was 
brought  The  other  pans  were  safely  loaded  and  stowed,  and 
bills  of  lading  were  given  for  them  by  the  master.  At  the  trial 
the  counsel  for  the  defendant  contended  that  upon  this  evidence, 
assuming  that  the  stevedore  was  guilty  of  n^ligence,  the  defend- 
ant was  not  answerabla 

The  learned  Judge  reserved  this  question  for  the  opinion  of  the 
Court,  and  left  to  the  jury  the  question  of  negligence 
[•331]  only,  *  which  they  found  for  the  plaintiffs,  who  accord- 
ingly had  a  verdict 

Bovill,  in  Easter  Term  last,  for  the  defendant,  obtained  a  rule 
to  enter  a  verdict  for  him  upon  the  point  reserved  at  the  trial ; 
against  which  — 

HoU  and  Jacol>s  (June  24)  showed  cause.  — The  defendant  is 
liable  for  the  negligence  of  the  stevedore,  for  by  the  charter-party 
the  stevedore  was  to  be  under  the  captain's  orders,  and  it  was 
pnn-od  that  the  defendant  knew  it  The  position  of  the  master  of 
a  ship  is  exceptional,  and  differs  from  that  of  an  ordinary  inter- 

>  To  n>x^u)  rf>)>«titioQ»  this  statement  of  the  facte  and  pleadingB  ib  taken  from  the 
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mediate  agent:  he  is  the  ostensible  owner,  and  is  made  liable 
on  grounds  of  public  policy.  Morse  v.  Slibe,  1  Vent.  190,  238, 
s.  a  2  Keb.  863,  3  ibid.  72,  112,  135,  1  Mod.  85,  Show.  89,  is 
directly  in  point,  and  that  case  is  cited  as  law  in  Abbott  on  Ship- 
ping and  Pollock  on  Shipping,  p.  62.  The  master  is  said  to  be 
exercitor  navis,  and  so  different  from  an  ordinary  servant  More- 
over, it  is  his  duty  to  provide  ropes  and  proper  tackle  for  getting 
goods  into  the  ship.     Abbott  on  Shipping,  259,  10th  ed. 

[WiLLKS,  J.  — In  Story  on  Agency,  s.  114,  it  is  laid  down 
that  the  captain  of  a  ship  is  excepted  from  the  ordinary  rule,  and 
that  his  liability  is  not  confined  to  his  contracts.] 

Yes ;  and  so  also  Abbott  on  Shipping,  91,  10th  ed.  Then,  the 
fact  of  a  stevedore  having  been  appointed  by  the  charterers  makes 
no  diflference ;  he  was  to  be  paid  by  the  master  and  to  act  under 
his  orders.  So  it  is  just  the  same  as  if  the  master  had  empowered 
one  of  the  crew  to  get  in  the  goods.  They  also  cited  Boson  v. 
Sand/ord,  1  Show.  29. 

Bovill  and  C.  Pollock,  in  support  of  the  rule.  —  Morse  v.  Slue 
is  distinguishable.  There  the  goods  were  actually  on  board  and 
in  the  personal  charge  of  the  master :  that  was  not  so  here.  Then, 
upon  the  facts  of  this  case,  there  was  no  contract  between  the 
plaintiff  and  the  defendant,  and  the  relation  of  master  and  servant 
did  not  exist  between  the  stevedore  and  the  defendant  Mar- 
guand  v.  Banner,  6  E.  &  B.  232,  25  L.  J.  Q.  B.  313,  shows 
that  the  Court  will  look  to  the  facts  of  each  case.  Here  the 
owner,  in  eflfect,  says  to  the  master,  "  I  have  employed  a  steve- 
dore ;  your  services  will  not  be  required  till  the  ship  is  loaded. " 
Modem  usage  has  introduced  a  state  of  things  different  from  that 
to  which  Morse  v.  Sltie  applied ;  there  is  now  a  known  trade  of 
stevedore,  and  a  known  usage  for  a  stevedore  to  load ;  and  in  the 
present  instance  the  stevedore  and  his  man  did  load. 

[WiLUAMS,  J.  —  Against  whom  do  you  say  the  action  should 
have  been  brought  ?] 

Against  the  stevedore,  charterer,  or  owner.  The  superior  to  the 
stevedore  must  be  the  charterer  or  owner,  not  the  master.  The 
test  of  the  applicability  of  the  doctrine  of  respondeat  superior  is, 
whether  the  superior  has  a  remedy  over  against  the  agent  Here 
there  is  no  privity  between  master  and  stevedore,  and  so  the 
master  would  have  no  such  remedy.  The  master  cannot  be  re- 
sponsible for  the  acts  of  an  independent  third  person. 
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'yfiLLEis,  J.  —  yo ;  only  for  all  persons  under  his  control ;  and 
was  not  me  ftevedoie  nmier  his  control  ?] 

It  is  die  masters  dnty  &o  tsike  care  of  the  ship,  and  the  steve- 
dore was  only  onder  his  ccmtrol  so  far  as  the  interests  of  the  ship 
were  concerned.  If  the  master  be  held  liable  here,  it  will  be 
making  one  ^servant  responsible  for  the  acts  of  another.  There  is 
no  authority  tor  holtiing  the  master  liable,  except  for  goods  actu- 
ally loaded^  ;md  where  the  master  himself  has  received  them. 

Cur.  adv.  vult 

The  jiuigment  of  the  Court  (Williams,  J.,  Willes,  J.,  and 
ByljKv  J  )  was  now  deliTeied  by  — 

WxLBSi  X  (who.  after  stating  the  pleadings  and  facts  as  above, 
proceeded).  —  By  the  maritime  law,  in  the  absence  of  custom  or 
jj^reement  to  che  contrary,  it  is  the  duty  of  the  master,  on  the 
part  of  the  owner,  to  receive  and  properly  stow  on  board  the  goods 
to  be  carried,  wuich  ordinarily  are  to  be  delivered  to  him  along- 
:jivie»  For  any  damage  to  the  goods  occasioned  by  negligence  in 
the  ^vrtormaaice  of  such  duty,  the  owner  is  liable  to  the  shipper. 
If  the  damage  result  from  the  misconduct  of  the  master,  he  is 
answerable  to  the  owners*  and  probably  also  directly  to  the  ship- 

^vr.  If  it  happen  through  the  misconduct  of  the  mate, 
[*  332}  or  otlxrs  of  the  crew,  without  fault  *  on  the  part  of  the 

master,  it  has  been  held,  by  the  majority  of  the  Court  of 
SV*«^K>iu  iu  l\triK's  T.  JtViw/i,  15  Faculty  Decisions,  493,  that 
tbo  waiter  is  not  auswerable  to  the  owners,  although  it  appears 
t\>  hav^  Kvu  there  taken  for  granted,  perhaps  upon  the  principle 
ass^*rt<\l  bv  ^iVKW  J.,  in  the  passage  cited,  that  the  master  would, 
iu  such  cas<\  ha\*e  been  answerable  to  the  shipper.  This  duty  of 
tho  uuistot  has*  hovrever*  in  many  cases  been  modified  by  custom 
or  wutract  lu  s^^me  the  cargo  has  been  receivable  at  a  distance 
(^>m  the  ship*s  side>  as  in  Cofban  v.  Downe,  5  Esp.  41 ;  and  in 
othor*  his  liability  has  been  postponed  until  the  goods  have  been 
aotuallv  stowevl  on  K>ard.  In  the  latter  class  of  cases,  a  stevedore 
upiH^utiHi  bv  the  shipper  is  employed  to  perform  that  part  of  the 
onlinarv  duty  of  the  master  for  the  owner,  which  consists  in  load- 
ing ftiui  stowing  of  the  goods;  and  the  employment  of  such  an 
iutormoiUftte  a^mt  appears  to  be  of  early  origin.  In  the  Consulate 
of  the  Soa.  c.  192,  of  the  edition  of  Pardessus,  to  be  found  in  the 
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second  volume  of  his  great  work,  page  220,  a  stevedore  (in  the 
original  Catalan  *  Stibador ")  appointed  by  the  shipper  is  famil- 
iarly spoken  of,  and  it  is  there  laid  down  that  when  the  stevedore 
is  so  appointed  the  master  is  absolved  from  liability;  and  the 
master  in  another  clause  is  advised,  for  his  own  indemnity,  to 
stipulate  that  such  an  agent  shall  be  present  on  the  part  of  the 
shipper  to  attend  to  the  stowage.  It  appears,  therefore,  that  a 
stevedore  has  from  early  times  been  known  as  an  agent  distinct 
from  the  crew,  and  that  for  his  conduct,  when  appointed  by  the 
shipper,  the  master  is  not  responsible.  This  was  decided  to  be 
the  law  in  Swainston  v.  Oarrick,  2  L.  J.  (N.  S.)  Ex.  255,  where 
the  ship  was  hired,  by  a  charter-party  stipulating  that  a  stevedore 
should  be  appointed  by  the  charterer,  and  it  was  held  that  the 
master  was  not  answerable  even  to  the  owner  for  damage  occa- 
sioned to  the  latter,  the  appointment  of  the  stevedore  having 
entirely  relieved  the  master  from  liability  for  bad  stowage;  and 
Baylet,  J.,  in  that  case  made  a  suggestion  which  probably  led  to 
the  introduction  in  this  and  other  cases,  for  the  security  of  the 
owner,  of  the  clause  providing  that  the  stevedore  should  act  under 
the  captain's  orders.  If  this  stipulation  had  not  been  introduced 
the  authorities  referred  to  show  that  the  master  would  not  have 
been  liable;  and  for  this  reason,  namely,  that  the  negligence 
which  caused  the  damage  was  not  that  of  himself  nor  of  his 
agents  or  servants ;  nor,  in  our  opinion,  does  the  clause,  as  framed, 
in  the  present  case  create  any  liability  on  the  part  of  the  master  to 
the  shipper  for  the  acts  of  the  stevedore,  except  they  be  done  in 
pursuance  of  his  orders.  The  stevedore  is  to  be- appointed  by  the 
charterer,  and  therefore  to  act  for  him  and  represent  his  interests. 
For  this  purpose  he  had  the  charge  and  custody  of  the  goods  until 
they  were  laden  and  stowed  on  board.  The  master,  on  the  part  of 
the  owners,  with  a  view  to  the  trim  and  safety  of  the  ship,  had 
control  over  the  stevedore ;  but  there  was  no  stipulation  that  he 
should  in  any  other  way  assist  the  latter  in  his  duty.  The  pay- 
ment of  the  stevedore  was  merely  a  matter  of  bargain  between  the 
owners  and  the  charterer,  and  did  not  make  the  stevedore  the  ser- 
vant of  the  master.  See  Quamian  v.  Burnett,  6  M.  &  W.  499. 
The  true  construction  of  the  charter-party  appears  to  be  that  the 
caigo  is  to  be  brought  alongside  at  the  risk  and  expense  of  the 
charterer,  and  that  it  is  to  be  shipped  and  stowed  by  his  steve- 
dore, consequently  at  his  risk,  though  by  express  stipulation,  such 
VOL.  XXIV. —22 
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shipping  and  stowing  were  to  be  at  the  expense  of  the  shipowner 
and  subject  to  the  control  of  the  master  on  behalf  of  the  ship- 
owner, with  a  view  to  protect  his  interests.  Upon  these  grounds 
it  appears  to  us  that,  unless  the  plaintiff  can  establish  that  some 
peculiar  and  exceptional  rule  of  liability  exists  with  respect  to 
the  master  of  a  ship,  the  defendant  is  entitled  to  the  verdict; 
and,  indeed,  upon  the  argument  it  was  contended  that  such  a 
rule  did  exist.  The  authorities  relied  upon  are,  however,  in  our 
opinion,  inapplicable.  With  respect  to  the  case  of  Morse  v.  Slue, 
it  was  founded  upon  a  contract  to  carry  goods  actually  delivered 

to,  and  in  the  custody  of,  the  master  on  board  the  ship, 
[*  333]  and  he  was  bound,  as  he  would  have  been  here,  if  a  *  bill 

of  lading  had  been  given  for  the  injured  pans,  to  deliver 
the  goods  in  the  state  in  which  he  received  them,  except  prevented 
by  the  act  of  God  or  the  Queen's  enemies,  or  other  expressly  ex- 
cepted peril.  Accordingly,  in  Abbott  on  Shipping,  part  2,  c.  2, 
7th  ed.  124,  referring  to  Morse  v.  Slue,  the  law  is  laid  down  as 
follows :  "^  It  is  true  that  the  master  also  is  answerable  for  his 
own  contract,  for,  in  favour  of  commerce,  the  law  will  not  compel 
the  merchant  to  seek  after  the  owners  and  sue  them,  although  it 
gives  him  the  power  to  do  so,  but  leaves  him  a  twofold  remedy 
against  the  one  or  the  other. "  Another  authority  relied  upon  was 
Story  on  Agency,  ss.  314  to  318,  in  which  it  is  stated  tiat  the 
case  of  masters  of  ships  is  an  exception  to  the  rule  previously  laid 
down  as  to  the  non-liability  of  agents  to  third  persons  for  the 
negligences  and  omissions  of  duty  of  themselves  and  their  sub- 
agents  ;  and  it  is  there  laid  down,  that  "  the  liability  of  the  mas- 
ter is  founded  upon  the  doctrine  of  the  maritime  law  which  treats 
the  master  not  merely  as  an  agent  contracting  on  his  own  behalf 
aH  well  as  for  the  owner,  but  which,  upon  the  broader  policy, 
treats  him  as'  in  some  sort  a  subrogated  principal  and  qualified 
owner  of  the  ship,  possessing  authority  in  the  nature  of  an  exer- 
citorial power  for  the  time  being;  and  his  liability,  founded  upon 
tlilH  consideration,  extends  not  merely  to  his  contracts,  but,  as  we 
have  said,  to  his  own  negligences  and  nonfeasances  and  misfeas- 
M\(\m  RH  well  as  to  those  of  his  ofl&cers  and  crew.  His  responsi- 
bility for  the  ofiBcers  and  crew  has  this  additional  reason  for  its 
wijjiport,  that  he  is  thus  induced  to  exercise  a  superior  watchful- 
niiMH  over  their  acts  and  conduct,  and  if  he  were  not  so  made  liable 
for  thoir  acts  and  conduct,  he  might  often,  by  his  connivance  in 
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their  frauds,  misfeasanoes  and  negligences  or  nonfeasances,  subject 
the  shippers  of  goods,  as  well  as  the  owners  of  the  ship,  to  great 
losses  and  injuries,  without  their  having  any  adequate  redress. 
The  policy  of  the  raaritime  law  has  therefore  indissolubly  con- 
nected his  personal  responsibility  with  that  of  all  other  persons  on 
board  who  are  under  his  command  and  are  subject  to  his  author- 
ity. *  However,  upon  examination  of  the  authorities  cited  by  the 
very  learned  author,  we  find  that  they  are  confined  to  cases  of  con- 
tract and  of  collision,  upon  which  latter  subject  the  American 
decisions  seem  to  have  gone  further  than  ours ;  and  after  a  dili- 
gent search  we  have  not  found  any  authority  for  the  position  that 
a  person  sending  goods  to  be  loaded  on  board  a  general  ship,  is 
entitled  to  assume  without  inquiry  that  his  goods  are  to  be  shipped 
and  stowed  by  the  master  rather  than  by  a  stevedore;  and  so, 
without  any  contract  with  or  wrong  done  by  the  master  or  crew, 
to  insist  upon  holding  the  master  liable.  The  rule  to  enter  a  ver- 
dict for  the  defendant  is  therefore  made  absolute. 

Eule  absolute. 

[IN  THE  EXCHEQUER  CHAMBER.] 

The  plaintiffs  having  appealed  against  the  [29  L.  J.  0.  P.  212] 
above   decision  of    the   Court  of    Common 
Pleas :  — 

After  argument  — 

Pollock,  C.  B.  —  We  think  that  the  judgment  of  the  Court  of 
Common  Pleas  ought  to  be  affirmed,  on  the  principle  stated  in  the 
latter  part  of  the  judgment  of  the  Court  below,  that  the  master  is 
not  liable,  unless  in  case  of  a  contract  made  by  him,  or  of  some 
act  done  by  him  or  the  crew ;  in  which  cases  he  may  be  respon- 
sible. Here  no  such  act  has  been  done,  and  there  is  no  such  con- 
tract.    The  master,  therefore,  is  not  liable. 

The  rest  of  the  Judges  (Wightman,  J.,  Bramwell,  B.,  Chan- 
NELL,  B.,  Hill,  J.,  and  Blackburn,  J.)  concurred. 

JvdgTmnt  affirmed. 
ENGLISH  JB70TES. 

The  above  decision  was  followed  and  applied  by  Sir  B.  Phillimore 
in  Ths  Catherine  Chambers  (1874),  32  L.  T.  847.  Damage  was 
caused  to  cargo  by  the  oozing  of  wine  from  casks  through  straining 
in  bad  weather.  The  cargo^  con8i3ting  of  wine  and  nuts^  had  been 
shipped  under  charter-party  containing  the  usual  exception  including 
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"perils  of  the  seas,"  and  a  clause,  "To  be  stowed  by  charterer's 
stevedore,  at  risk  and  expense  of  vessel."  It  was  held  that  the  damage 
was  caused  proximately  by  perils  of  the  sea  ;  that  the  shipowners  were 
not  responsible  if  either  the  goods  were  properly  stowed,  or  the  master 
was  not  responsible  for  the  stowage  5  and  that  the  charter-party  in 
question  supported  the  latter  alternative. 

In  Hayn  v.  CuUiford  (C.  A.  1879),  4  C.  P.  D.  183,  48  L.  J.  C.  P. 
372,  40  L.  T.  536,  27  W.  R.  541,  the  shipowners  were  held  liable  to 
the  shippers  for  negligent  stowage  of  sugar.  The  vessel  was  chartered 
for  a  voyage  by  persons  who  signed  the  bill  of  lading  as  agents.  The 
bill  of  lading  contained  a  clause  that  the  owner  of  the  ship  should  not 
be  liable  for  the  default  of  the  pilot,  master,  or  mariners  in  navigating 
the  ship ;  and  a  further  clause  that  the  captain,  officers,  and  crew  in 
the  transmission  of  the  goods  should  be  considered  the  servants  of  the 
shipper,  owner,  or  consignee.  The  sugar  (contained  in  bags)  had  been 
negligently  stowed  under  oxide  of  zinc,  and  was  consequently  damaged. 
The  shipowners  were  held  responsible  ;  for  either  they  had  contracted 
to  carry  the  sugar  upon  the  terms  of  the  bill  of  lading,  which  did  not 
relieve  them  for  responsibility  for  negligent  stowage  ;  or  if  they  had 
not  contracted  with  the  plaintiffs,  they  were  liable  for  misfeasance,  by 
having  stowed  the  goods  so  as  to  come  in  contact  with  a  mischievous 
substance. 

AMERICAN  NOTES. 

The  master  is  to  judge  as  to  the  quantity  of  cargo  to  be  taken  on  board 
and  its  proper  stowage,  especially  as  proper  stowage  is  one  element  in  the  ship- 
owner's warranty  of  seaworthiness.  Weston  v.  Foster ,  2  Curtis 's  Circuit  Court, 
119;  The  WaUio,  Davies  (U.  S.),  161;  The  Titania,  19  Federal  Rep.  101.  See 
Knott  V.  Botany  Afills^  179  United  States,  69.  Even  when  a  charter-partj 
obliges  the  owners  to  take  a  full  cargo,  it  is  still  the  master^s  duty  to  deter- 
mine when  the  limit  of  safe  loading  is  reached,  and  not  to  load  so  deeply  as 
to  expose  the  hull  to  worms  above  the  metal,  or  to  not  allow  sufficient  depth 
of  water  for  navigation.  The  Giles  Loring,  48  Federal  Rep.  463,  469;  Bwrlge 
V.  220  Tons  o/Fish  Scrap,  2  id.  788. 

If  a  charter-party  provides  that  the  charterer  is  not  to  be  responsible  for 
stowage,  and  the  vessel  is  to  be  loaded  by  a  stevedore  selected  by  him,  bat 
paid  by  the  ship,  and  under  the  master's  exclusive  direction,  the  charterer  is 
t)ot  liable  if,  because  of  defective  stowage,  a  full  cargo  is  not  taken.  Manchisa 
V.  Cani,  39  Federal  Rep.  492.  When  the  cargo  is  badly  stowed  by  a  steve- 
dore employed  by  the  charterer,  with  whom  the  shippers  dealt,  the  ship  is 
liable  therefor  if  the  master  controlled  the  disposition  of  the  cargo.  The  Bos- 
lenua  Baif,  22  Federal  Rep,  062;  The  Keystone,  31  id.  412,  416;  The  Centurion, 
57  id.  412,  and  68  id.  382;  The  Thames,  61  id.  1014. 

The  vessel  may  be  liable  to  a  stevedore's  maritime  lien  even  when,  by  the 
chartor-iv\rty.  the  charterer  is  made  liable  for  the  expense  of  loading  and  un- 
loading.    Sorurgian  Steamship  Co.  v.  Washingtom,  67  Federal  Rep.  224. 
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Section  IV.  —  CorUrad,  of  Affreightment. 

No.  16.  —  PAYNTER  v.  JAMES. 
(1867.) 

RULE. 

"Where  freight  is  to  be  paid  in  cash  on  delivery  of  the 
cargo,  the  delivery  of  the  cargo  and  payment  of  the  freight 
are  concurrent  acts,  and  the  master  is  not  bound  to  deliver 
the  cargo  unless  the  consignee  is  ready  and  willing  at  the 
same  time  to  pay  the  freight. 

Paynter  and  others  y.  James. 

L.  R.  2  C.  P.  348-357  (s.  c.  16  L.  T.  660;  15  W.  R.  493). 

Ship  and  Shipping.  —  Charter-party,  Construction  of.  —  Freight  payable  [348] 
**  on  Right  Delivery  of  Cargo.*^  —  Concurrent  Acts, 

By  the  terms  of  a  bill  of  lading  freight  was  to  be  paid  *<ODe-tbird  in  cash 
on  arrival  at  B.,  and  two-thirds  on  right  delivery  of  the  cargo,  by  good  and 
approved  bills  payable  in  London  at  four  months,  or  cash,  deducting  usual 
interest,  at  the  option  of  the  shippers.''  The  vessel  arrived  at  B.  The  one 
third  freight  was  paid,  and  the  consignee  of  the  cargo  declared  his  election  to 
pay  the  remaining  two-thirds  in  cash  less  interest :  — 

Held,  that  the  delivery  of  the  cargo  and  payment  of  the  balance  of  the 
freight  were  to  be  concurrent  acts,  and  that  the  master  was  not  bound  to 
deliver  the  cargo  unless  the  consignee  paid  or  was  ready  and  willing  at  the 
same  time  to  pay  the  balance  of  the  freight. 

The  first  count  of  the  declaration  stated  that,  by  the  contract 
between  the  plaintiffs  and  Young  &  Co.,  contained  in  a  bill  of 
lading,  the  plaintiffs  agreed  with  Young  &  Co.  to  deliver  to  their 
order  or  to  their  assigns  in  Bristol,  certain  goods  therein  men- 
tioned to  have  been  shipped  by  Young  &  Co. ,  in  good  order  and 
well  conditioned,  on  board  the  plaintiffs'  ship  called  the  Nimrod, 
in  the  like  good  order  and  condition  as  they  were  in  when  so 
shipped  (certain  accidents  and  perils  therein  being  excepted),  and 
Young  &  Co.  by  the  same  contract  agreed  with  the  plaintiffs  to 
pay  freight  for  the  said  goods  as  per  an  agreement  in  the  bill  of 
lading  referred  to,  being,  as  the  plaintiffs  alleged,  an  agreement 
contained  in  a  certain  charter-party  between  Young  &  Co.  and  the 
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plaintiffs,  whereby  it  was  agreed  that  the  amount  of  freight  should 
be  as  therein  specified,  and  paid  one-third  in  cash  on  arrival  at 
Bristol  aforesaid,  and  two-thirds  on  right  delivery  of  the  cargo  of 
the  said  ship  (which  cargo  comprised  the  said  goods),  by 
[*  349]  good  and  *  approved  bills  payable  in  London  at  foiir 
months  following,  or  cash,  deducting  usual  interest,  at 
the  option  of  Young  &  Co.  ;  that,  before  delivery  of  any  part  of 
the  goods  in  Bristol,  Young  &  Co.  indorsed  the  bill  of  lading 
to  the  defendant,  and  thereby  ordered  the  delivery  of  the  goods  to 
the  defendant;  that  the  property  in  the  goods  passed  to  the  de- 
fendant upon  the  said  indorsement ;  that,  on  arrival  of  the  goods 
at  Bristol,  the  defendant,  and  Young  &  Co.  by  the  defendant  as 
their  authorised  agent  in  that  behalf,  exercised  the  said  option  as 
to  the  mode  in  which  the  said  two-thirds  of  the  freight  should  be 
paid,  by  electing,  and  he,  and  they  by  him  as  their  authorised 
agent,  elected  to  pay  the  said  two-thirds  in  cash,  deducting  2^  per 
cent  for  four  months,  which  rate  of  interest,  by  agreement  for  a 
good  consideration  between  the  plaintiffs  and  defendant,  was  agreed 
should  be  deducted  as  and  for  the  said  usual  interest  in  the  charter- 
party  mentioned :  Averment  of  performance  and  lapse  of  all  con- 
ditions and  times :  First  breach,  that  the  defendant  had  not  paid 
the  said  two-thirds,  or  any  part  thereof,  either  by  bills  or  cash, 
deducting  interest  at  the  said  rate,  or  in  any  other  manner,  and 
that  the  said  two-thirds  were  wholly  unpaid :  second  breach,  that 
the  defendant  did  not  pay  the  one-third  which  was  payable  on 
arrival  at  Bristol,  and  that  £36  55. ,  part  of  the  said  one-third,  at 
the  commencement  of  the  suit  was  in  arrear,  contrary  to  the  con- 
tract in  the  bill  of  lading. 

The  second  count  stated  that  it  was  agreed  between  the  plain- 
tiffs and  the  defendant  that  the  plaintiffs  should  deliver  to  the 
defendant  certain  goods  on  which  certain  freight  was  payable,  and 
that  the  defendant  should  pay  to  the  plaintiffs  the  said  freight, 
one-third  in  cash,  and  two-thirds  in  cash  with  2^  per  cent  dis- 
count :  Averment  of  the  performance  and  lapse  of  all  conditions 
and  times :  Breach,  that  the  defendant  had  only  paid  part  of  the 
said  one-third,  and  that  the  residue  (£36  55.)  of  the  said  one-third 
before  suit  was  in  arrear,  contrary  to  the  agreement,  and  that  the 
defendant  had  not  paid  any  part  of  the  other  two-thirds. 

The  third  count  was  for  money  payable  for  and  in  respect  of  the 
plaintiffs'  having  delivered  to  the  defendant  certain  goods  whereon 
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the  plaintiffs  had  a  lien  for  freight;  and  thereby  lost  the  said 
lien,  and  for  freight  of  goods  by  the  plaintiffs  carried  in  ships  for 
the  defendant  at  his  request,  and  on  accounts  stated. 

*  The  fourth  count  repeated  all  the  allegations  in  the  [*  350] 
first  count  down  to  and  inclusive  of  the  allegation  that  the 
property  in  the  said  goods  passed  to  the  defendant  upon  the  in- 
dorsement of  the  bill  of  lading,  and  alleged  that  the  ship  with  the 
goods  on  board  arrived  in  Bristol  under  the  charter-party  and  bill 
of  lading,  and  that  all  conditions  had  been  performed  and  times 
elapsed,  and  assigned  for  breach  that  the  defendant  did  not  pay 
the  one-third  in  cash  on  arrival,  but  only  paid  part  thereof,  and 
did  not  pay  any  part  of  the  other  two-thirds. 

The  fifth  count  repeated  all  the  allegationsT  which  by  reference 
to  the  first  count  were  incorporated  in  the  fourth,  and  also  re- 
peated the  allegations  in  the  fourth  count  down  to  and  inclusive 
of  that  as  to  the  plaintiffs  being  entitled  to  have  the  defendant 
pay  to  them  the  said  freight  according  to  the  bill  of  lading  and 
charter-party;  and  assigned  for  breach  that  neither  the  defendant 
nor  Young  &  Co.  did  or  would  exercise  the  said  option  as  to  the 
mode  in  which  the  two-thirds  were  to  be  paid,  or  pay  the  same, 
or  any  part  thereof,  or  pay  the  one-third,  but  only  paid  a  part  of 
the  one-third,  and  the  residue  remained  unpaid. 

The  defendant  pleaded,  —  first,  as  to  £36  5s. ,  the  unpaid  portion 
of  the  one-third  freight  in  the  first  count,  to  the  same  sum  part  of 
the  one-third  freight  in  the  second  count,  to  the  same  sum  parcel, 
&c. ,  in  the  third  count,  and  to  the  unpaid  portion  of  the  one-third 
freight  claimed  in  the  fourth  and  fifth  counts,  payment  into  Court 
of  £36  10s.,  — secondly,  to  the  first  and  fourth  counts,  except  as 
to  so  much  as  in  the  first  plea  pleaded  to,  that  neither  Young  & 
Co.  nor  the  defendant  exercised  the  said  option,  —  thirdly,  to  the  * 
second  count,  except  as  in  the  second  plea  excepted,  that  it  was 
not  agreed  as  alleged,  —  fourthly,  to  the  first,  second,  fourth,  and 
fifth  counts,  except  as  aforesaid,  that  the  plaintiffs  were  not  ready 
and  willing  to  deliver  the  cargo,  —  fifthly,  to  the  residue,  never 
indebted. 

The  plaintiffs  joined  issue  on  all  the  pleas  except  the  first :  and, 
as  to  the  first  plea,  they  accepted  the  £36  10s.  in  satisfaction  of 
the  claim  to  which  that  plea  was  pleaded. 

The  cause  was  tried  before  Pigott,  B.,  at  the  last  Summer 
Assizes  at  Cardiff.     The  plaintiffs  were  the  owners  of  the  ship 
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Nimrod.     The  defendant  was  a  merchant  at  Teignmouth. 
[*  351]  The  Nimrod  was  *  chartered  by  Young  &  Co.  for  a  voyage 

from  Quebec  to  Liverpool;  the  charter-party  containing 
the  following  stipulation  as  to  the  mode  in  which  the  freight  was 
to  be  paid,  —  "  Freight  to  be  paid,  one-third  in  cash  on  arrival  at 
Bristol,  and  two-thirds  on  right  delivery  of  the  cargo  of  the  said 
ship,  by  good  and  approved  bills  payable  in  London,  at  four 
months  following,  or  cash,  deducting  usual  interest,  at  the  option 
of  Young  &  Co. "  The  Nimrod  arrived  at  Bristol  on  the  17th  of 
October,  1865,  and  the  defendant,  the  assignee  of  the  bill  of  lad- 
ing of  certain  timber,  a  portion  of  the  caigo,  had  notice  thereof, 
and  paid  £400  on  account  of  the  one-third  freight  which  by  the 
terms  of  the  charter-party  was  payable  on  the  ship's  arrival,  and 
agreed  to  pay  the  remaining  two-thirds  in  cash  on  being  allowed 
2\  per  cent  discount,  the  usual  rate  of  interest  at  the  time  being 
assumed  to  be  7^  per  cent  per  annum ;  and  he  directed  that  a  cer- 
tain portion  of  the  timber  should  be  delivered  to  persons  named. 
On  the  21st  of  October,  the  defendant  received  an  intimation  from 
the  plaintiffs'  brokers  that  a  portion  of  the  cargo  had  been  deliv- 
ered, and  that  no  more  would  be  delivered  unless  they  received 
£600  on  account  of  the  unpaid  portion  of  the  freight  To  this 
the  defendant  replied  on  the  25th  that  he  would  pay  no  more  until 
the  whole  of  the  cargo  was  delivered,  and  that  he  had  appointed 
Messrs.  May  &  Co. ,  merchants  at  Bristol,  to  receive  the  remain- 
der of  the  timber,  and  would  hold  the  captain  responsible  for  any 
dolay.  Some  further  correspondence  took  place ;  and  on  the  30th 
the  captain  (Paynter)  gave  the  defendant  notice  that  he  was  ready 
to  deliver  the  remainder  of  the  cargo  on  payment  of  the  balance  of 
fringht  according  to  the  terms  of  the  charter-party.  The  defend- 
ant replied  that  the  freight  was  not  payable  under  the  charter- 
party  until  the  goods  were  delivered,  and  he  refused  to  pay  before. 
At  thifl  time  the  whole  of  the  timber  had  been  discharged  and  was 
riift(Ml  alongside  the  ship. 

Tln^  jury  found  that  the  defendant  exercised  his  option  to  pay 
cumIi,  timt  the  plaintiffs  were  not  ready  to  deliver  the  caigo  with- 
out (mimIi,  but  were  on  being  paid  cash;  and  that  they  imloaded 
nnd  rafted  the  timber,  as  stated  in  the  evidence  of  one  of  the 
wItnt'MHt'H.  A  verdict  was  thereupon  entered  for  the  plaintiffs  for 
£1)1)2,  with  leave  to  the  defendants  to  move,  — the  Court  to  draw 
InftM'onrPM  not  inconsistent  with  the  findings. 
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*  Bowen  (Nov.  6,  1866)  obtained  a  rule  nisi  to  enter  a  [•  352] 
verdict  for  the  defendant,  on  the  ground  "  that  he  was 
under  no  obligation  to  pre-pay  the  residue  of  the  freight  before  the 
delivery  of  the  cargo  to  him,  and  that  the  plaintiffs  were  not  ready 
or  willing  to  deliver  the  cargo  except  on  a  pre-pay ment  of  freight, 
to  which  they  were  not  entitled.  *  He  cited  Mocller  v.  Young,  5 
K  &  B.  7,  24  L.  J.  Q.  B.  217. 

H.  Giffard,  Q.  C,  and  Michael  (Jan.  27),  showed  cause,  and 
contended  that  the  case  was  disposed  of  by  the  finding  of  the  jury ; 
for  that,  the  delivery  of  the  goods  and  payment  of  the  freight 
being  by  the  terms  of  the  charter-party  concurrent  acts,  the  plain- 
tiffs were  not  bound  to  deliver  unless  the  defendant  was  ready  to 
pay. 

Bowen,  G.  B.  Hughes,  and  Watkin  Williams,  in  support  of  the 
rule.  The  joiry  having  found  that  the  defendant  exercised  his 
option  to  pay  the  remaining  two-thirds  of  the  freight  in  cash,  the 
case  rests  upon  the  plaintiffs'  readiness  and  willingness  to  deliver 
the  cargo.  The  finding  of  the  jury  as  to  that  is,  that  the  plain- 
tiffs were  not  ready  and  willing  to  deliver  the  timber  without 
payment  of  the  freight,  but  that  they  were  ready  to  deliver  it  on 
payment.  Now,  the  primary  meaning  of  *  on  "  is  "  after  "  :  see 
Johnson's  and  Webster's  Dictionaries.  Where  an  order  is  made 
for  leave  to  amend  *  upon  payment  of  costs, "  the  payment  of  the 
costs  is  a  condition  precedent  Levy  v.  Drew,  5  D.  &  L.  307.  The 
plaintiffs,  therefore,  had  no  right  to  impose  the  term  they  did.  If 
they  were  not  entitled  to  pre-payment,  they  were  not  ready  and 
willing  to  deliver.  One-third  of  the  freight  was  by  the  charter- 
party  to  be  paid  before  delivery  of  any  part  of  the  cargo,  and  the 
remaining  two-thirds  on  delivery.  The  reason  of  the  thing  is, 
that  that  means  after  delivery.  "  Freight  being  the  price  of  safe 
carriage  and  delivery  of  the  subject  of  bailment  at  the  destined 
port,  performance  of  the  contract  is  a  condition  precedent  to  any 
right  of  the  carrier  to  recover  the  reward. "  Maclachlan  on  Ship- 
ping, 395;  Davidson  v.  Gwynne,  12  East,  381  (11  R  R  420); 
Ritchie  v.  Atkinson,  10  East,  295,  309  (10  R  R.  307).  In  Foster 
V.  Colby,  3  H.  &  N.  705,  28  L  J.  Ex.  81.  a  vessel  was  chartered 
from  Liverpool  to  Calcutta  and  home  for  the  sum  of  £7000, 
the  freight  to  be  paid,  "  £1250  on  the  vessel  clearing 
*  from  Liverpool,  and  £1000  on  delivery  of  the  outward  [*  353] 
cargo  at  Calcutta,  and  the  remainder  in  cash  two  months 
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from  the  vessel's  report  inwards,  and  after  right  delivery  of  the 
cargo,  or  under  discount  at  5  per  cent  per  annum,  at  freighter's 
option ; '  and  it  was  held  that  the  charter-party  did  not  create  any 
lien  in  respect  of  that  part  of  the  freight  which  was  payable  at 
two  months  after  the  vessel's  report  inwards.  Even  if  the  deliv- 
ery of  the  caigo  and  payment  of  the  residue  of  the  freight  were  to 
be  concurrent  acts,  still  the  plaintiffs  could  not  sue  for  the  freight 
until  they  had  performed  their  contract  by  delivering  the  cargo. 

BoviLL,  Ch.  J.  —  Some  embarrassment  has  arisen  from  the  form 
of  the  rule  in  this  case.  The  plaintiffs  altogether  repudiate  its 
terms,  and  say  they  never  contended  that  there  was  any  obliga- 
tion on  the  defendant  to  pre-pay  the  two-thirds  freight  What, 
then»  was  the  point  reserved?  Looking  at  the  report  of  the 
learned  Judge  and  at  the  finding  of  the  jury,  I  have  .come  to  the 
conclusion  that  no  such  point  was  reserved  or  intended  to  be  re- 
served as  that  stated  in  the  rule.  We  must,  therefore,  take  the 
charter-party  and  the  finding,  and  endeavour  to  put  a  reasonable 
construction  upon  both.  No  doubt  the  main  question  is  upon  the 
meaning  of  the  clause  in  the  charter-party  as  to  the  payment  of 
freight  The  words  are,  "  freight  to  be  paid,  one-third  in  cash  on 
arrival  at  Bristol,  and  two-thirds  on  right  delivery  of  the  cargo, 
by  approved  bills  payable  in  London,  or  cash,  at  the  option  of  the 
oliarterers. "  No  question  arises  upon  the  first  part,  the  one-third 
having  been  paid ;  and,  the  consignee  having,  as  the  jury  found, 
oloctinl  to  pay  the  two-thirds  in  cash,  nothing  arises  upon  that 
option.  But  the  question  raised  and  argued  before  us  was  as  to 
tlio  meaning  of  the  words  "  on  right  delivery  of  the  cargo. "  The 
Oi>ntontion  on  the  part  of  the  defendant  at  the  trial  was  that  the 
dolivovy  of  Uie  cargo  and  payment  of  the  residue  of  the  freight 
\vort>  not  to  he  concurrent  acts,  but  that  he  was  entitled  to  have 
tho  iMU>ii>  delivered  before  his  obligation  to  pay  the  freight  arose. 
That  having  lH>en  the  contention  of  the  defendant  at  the  trial,  his 
oouuHol  wow  shift  their  ground  and  contend  that  the  two  acts  were 
U\  bo  oouourriMit,  and  that  the  plaintiffs  had  no  right  to  insist 

\Hu>u  payment  before  delivery  of  the  cargo.     Mr.  Hughes 
I*  ilo4 )  lmj»  oitod  authorities  to  show  *  that  the  word  "  on  "  imports 

a  condition  precedent     But,  in  a  case  which  has  been 

Imuilod  to  mo  by  my  Brother  Willes,  of  Beg.  v.  Humphery,  10 

\\l  \^   \i  '^i»i>,  I  find  that  the  word  "  upon  *  has  received  a  judi- 
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cial  construction  which  is  inconsistent  with  that  argument  The 
statute  9  Geo.  IV.  c.  17,  ss.  2,  3,  requires  that  every  person  who 
shall  be  placed,  elected,  or  chosen  in  or  to  the  office  of  alderman, 
&c.,  shall,  within  one  calendar  month  next  before  or  upon  his 
admission  into  such  office,  make  and  subscribe  a  certain  declara- 
tion before  certain  persons;  and  sect.  4  enacts  that,  if  he  shall 
omit  or  neglect  to  make  and  subscribe  the  said  declaration  in 
manner  above-mentioned,  such  placing,  election,  or  choice  shall 
be  void.  The  Court  of  Queen's  Bench  held  that  the  election  was 
not  void  by  the  party's  refusal  to  make  the  declaration  or  state 
whether  or  not  he  would  do  so,  unless  he  had  first  been  admitted 
into  the  office  by  swearing  in.  But  their  judgment  was  reversed 
by  the  Exchequer  Chamber;  and  Tindal,  Ch.  J.,  in  delivering 
the  judgment  in  error,  says  (10  Ad.  &  K  at  p.  369) :  *"  The  words 
of  the  Act '  upon  his  admission, '  do  not,  as  it  appears  to  us,  mean 
after  the  admission  has  taken  place,  but  upon  the  occasion  of,  or 
at  the  time  of  his  admission.  The  words  of  that  section  (sect  2) 
show  the  intention  of  the  Legislature  to  have  been  that  the  space 
of  time  commencing  at  the  distance  of  one  calendar  month  next 
before,  and  terminating  with,  the  Act  of  admission,  should  be  the 
limit  or  period  within  which  the  declaration  was  required  to  be 
made ;  so  that,  if  not  made  at  an  earlier  time,  the  latest  oppor- 
tunity of  making  it  would  be  at  the  same  time  and  place  at  which 
the  oath  of  office  was  administered,  and  before  the  same  persons. 
In  effect,  the  making  of  the  declaration  does,  by  virtue  of  those 
words,  form  a  part  of  the  Act  of  admission,  and  is  an  essential 
requisite  to  the  being  permitted  to  exercise  the  corporate  offica 
And  we  hold  it  therefore  to  be  unnecessary  to  refer  to  instances  of 
the  legal  meaning  of  the  word  '  upon, '  which,  in  different  cases, 
may  undoubtedly  either  mean  before  the  act  done  to  which  it 
relates,  or  simultaneously  with  the  act  done,  or  after  the  act  done, 
according  as  reason  and  good  sense  require  the  interpretation,  with 
reference  to  the  context  and  the  subject-matter  of  the  enactment  " 
That  is  a  very  clear  statement  of  the  various  meanings  of  the  words 
"on  *  or  *  upon.  *  Applying  that  doctrine  here,  and  look- 
ing at  the  *  nature  of  the  instrument  we  are  construing,  I  [*  355] 
cannot  entertain  a  doubt  The  shipowner  has  a  lien  for 
the  freight  Could  it  be  reasonably  contended  that  he  meant  to 
give  up  that  lien  ?  Is  it  not,  from  the  nature  of  the  thing,  more 
consistent  that  the  two  acts  are  to  be  concurrent,  —  that,  at  the 
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time  of  the  payment,  the  shipowner  shall  be  ready  to  deliver  the 
cargo  ?  I  should  have  imagined  that  the  sense  of  the  mercantile 
world  would  have  been  clear  upon  the  subject.  But,  if  further 
authority  be  wanting,  there  is  a  recent  case  before  the  Privy 
Council,  for  which  also  I  am  indebted  to  my  Brother  Willes,  and 
which  seems  to  me  to  be  almost  in  point  That  case  is  Blade  v. 
Hose,  2  Moore  P.  C.  (N.  S.)  277.  ^  There,  by  a  charter-party,  it  was 
provided  that  freight  should  be  paid  at  a  certain  rat«  on  the  quan- 
tity safely  delivered,  "  the  cargo  to  be  taken  alongside,  and  to  be 
taken  from  the  ship's  tackle  at  the  port  of  discharge,  free  of  risk 
and  expense  to  the  ship."  Disputes  having  arisen  during  the 
delivery  of  the  cargo,  the  master  required  payment  of  the  freight 
for  the  amount  of  cargo  delivered  each  day  over  the  ship's  side 
into  the  consignees'  boats,  and  refused  to  deliver  any  more  cargo, 
on  the  consignees  refusing  to  pay  on  delivery  as  required.  The 
Supreme  Court  of  Ceylon  held  that  the  master  was  justified  in 
refusing  to  discharge  the  cargo  without  payment  at  the  ship's  side 
of  the  freight  each  day  on  the  quantity  delivered;  for  that  his 
lien  would  be  lost  by  delivery  of  the  goods  without  payment 
And  the  Privy  Council  aflSrmed  that  decision.  That  appears  to 
me  to  determine  this  question,  if  authority  were  necessary.  The 
merchant  is  not  entitled  to  have  the  goods  unless  he  is  ready  to 
pay  the  freight :  nor,  on  the  other  hand,  is  the  shipowner  entitled 
to  the  freight  unless  he  is  ready  to  deliver  the  cargo.  The  find- 
ing of  the  jury  is  said  to  be  ambiguous.  As  the  learned  Judge 
reports  to  us,  they  found  "  that  the  plaintiffs  were  not  ready  to 
deliver  the  cargo  without  cash,  but  were  on  being  paid  cash,  and 
unloaded  and  rafted  the  timber,  as  stated  in  the  evidence  of 
Elliott  •  What  I  understand  from  that,  looking  at  the  evidence, 
and  at  what  was  contended  on  the  part  of  the  plaintififs,  is,  not 
that  the  plaintiffs  insisted  on  pre-payment  of  the  freight,  but  that 

they  were  ready  to  deliver  the  cargo  if  the  defendant  had 
[*356]  been  ready  to  pay  the  freight  at  the  time  of  *  delivery. 

The  facts  clearly  showed  that  the  plaintiffs  were  ready 
and  willing  to  deliver :  they  had  taken  the  timber  out  of  the  ship 
and  rafted  it,  and  were  anxious  to  get  rid  of  it :  but  the  defendant 
was  not  ready  to  pay  the  freight ;  he  had  not  the  money.  Upon 
principle  as  well  as  upon  authority  I  feel  bound  to  decide  the  sub- 
stantial question  in  favour  of  the  plaintifiEs. 
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WiLLES,  J.  —  Not  having  heard  the  whole  of  the  argument,  I 
take  no  part  in  the  decision.  I  will  only  say  that,  so  far  as  I 
understand  the  case,  I  see  no  reason  for  dissenting  from  the  opin- 
ion expressed  by  my  Lord. 

M0NTA.GUE  Smith,  J.  —  I  agree  with  my  Lord  that  the  plaintiffs 
are  entitled  to  retain  their  verdict.  The  question  turns  upon  the 
construction  of  the  provision  in  the  charter-party  as  to  the  pay- 
ment of  freight,  viz.,  *  one -third  in  cash  on  arrival  at  Bristol, 
and  two-thirds  on  right  delivery  of  the  cargo. "  It  was  contended 
on  the  part  of  the  defendant  at  the  trial  that  the  shipowners 
were  bound  to  deliver  the  cargo  before  payment  of  the  two-thirds 
freight,  thus  making  the  delivery  a  condition  precedent  to  their 
right  to  demand  the  freight,  and  leaving  them  to  their  remedy  by 
action,  their  lien  being  gone.  That  clearly  is  not  the  true  con- 
struction of  the  contract  The  two  acts  are  to  be  concurrent,  —  to 
be  performed  as  simultaneously  as  the  nature  of  the  thing  will 
admit  of.  Foster  v.  Colby,  3  H.  &  N.  705,  28  L.  J.  Ex.  81,  which 
was  cited  for  the  defendant,  was  a  perfectly  correct  decision,  but 
upon  a  charter-party  in  entirely  different  terms  from  this.  There, 
the  freight  was  to  be  paid,  **  £1250  on  vessel  clearing  from  Liver- 
pool, and  £1000  on  delivery  of  the  outward  cargo  at  Calcutta,  the 
remainder  in  cash  two  months  from  the  vessel's  report  inwards, 
and  after  right  delivery  of  the  cargo. "  It  is  plain  that  the  ship- 
owner there  stipulated  for  delivery  of  the  cargo  before  payment  of 
the  residue  of  the  freight  The  cargo  was  to  be  delivered;  and 
the  payment  was  to  be  in  cash  two  months  after  the  vessel's  report 
inwards.  The  lien  was  gone.  Then  it  is  said  that  the  plaintiffs 
were  not  ready  to  deliver  the  cargo,  and  demanded  payment  of  the 
freight  before  delivery.  It  is  clear  from  the  evidence, 
and  distinctly  *  found  by  the  jury,  that  the  plaintiffs  were  [*  357] 
ready  to  deliver  on  being  paid  cash.  Where  two  acts  are 
to  be  concurrent,  there  must  be  a  concurrent  readiness  on  both 
sides,  —  on  the  one  to  deliver,  and  on  the  other  to  pay.  Each 
party  is  entitled  to  see  that  the  other  is  ready  to  do  his  part ;  and 
it  is  for  the  jury  to  say  which  is  in  default  It  seems  to  me  here 
that  there  was  abundant  to  satisfy  the  jury  that  the  plaintiffs  were 
ready  and  willing  to  deliver  the  timber,  and  that  the  defendant 
was  neither  willing  nor  ready  to  pay  the  freight  I  therefore 
think  the  plaintiffs  were  entitled  to  succeed.     It  is  clear  that 
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where  two  acts  are  concurrent,  actual  performance  is  not  necessary 
to  enable  one  party  to  maintain  an  action ;  but  that  it  is  enough 
to  show  a  readiness  to  perform  his  part  For  this  the  note  to 
Pordage  v.  Cole^  1  Wms.  Saund.  320  e.  5,  is  a  sufficient  authority. 

RuU  discharged, 

ENGLISH  NOTES. 

Paynter  v.  James  is  cited  by  Montague  Smith,  J.,  in  Stewart  v. 
Bogerson  (1871),  L.  R.  6  C.  P.  424,  430.  The  action  was  brought  by 
the  shipowner  for  freight  under  a  charter-party.  By  the  charter-party 
the  shipowner  was  to  carry  a  cargo  of  coal  to  London  and  there  deliver 
the  same  ''at  a  good  and  safe  wharf."  On  the  arrival  of  the  ship, 
notice  was  given  to  the  agents  of  the  freighter  requiring  them  to  name 
a  wharf  ;  but  they  declined  to  do  so.  Subsequently  the  ship  and  cargo 
were  arrested  in  a  collision  suit.  The  Court  held  that  the  refusal  to 
name  a  wharf  was  in  effect  a  refusal  to  receive  the  cargo  ;  and  as  the 
Court  drew  the  inference  of  fact  that  the  plaintiff  was  ready  and  willing 
to  deliver  at  the  time  of  the  refusal,  they  held  that  the  defendant  was 
guilty  of  a  breach  of  duty,  and  that  the  plarintiff,  though  not  perhaps 
entitled  to  freight  as  freight,  because  the  arrest  had  interposed  an 
obstacle  to  immediate  delivery,  was  entitled  to  an  equivalent  sum  as 
damages  for  breach  of  contract. 

So  in  Miedbrodt  v.  Fitzsimon,  The  Energie  (1876),  L.  E.  6  P.  C 
306,  44  L.  J.  Adm.  26,  32  L.  T.  679,  23  W.  R.  932,  the  owner  of  a 
cargo  recovered  damages  against  the  shipowner  for  breach  of  contract 
in  refusing  to  deliver  :  the  shipowner  having  made  an  unreasonable 
claim  for  general  average  contribution  for  necessary  repairs,  and 
refused  to  deliver  until  it  w^  satisfied. 

AMERICAN  NOTES. 

The  lien  of  the  owner  of  a  ship  upon  its  cargo  for  freight,  being  favored  by 
the  Courts,  is  not  dbplaced  so  long  as  be  retains  possession  of  the  cargo,  ex- 
cept by  express  contract,  or  by  stipulations  in  the  charter-party  inconsistent 
with  its  exercise,  as  by  giving  a  credit  for  the  freight  for  a  longer  period  than 
is  reasonably  necessary  for  examining  the  condition  of  the  cargo.  The  Kim- 
ball, 3  Wallace  (U.  S.),  37;  see  The  Volunteery  1  Sumner  (U.  S.),  551;  Tke 
Alabama^  22  Federal  Rep.  449.  Delivery  at  the  whaif  in  the  port  of  destina- 
tion is  sufficient,  due  and  reasonable  notice  being  given  to  the  consignee ;  but 
if  the  ship  is  not  ready  to  deliver,  either  because  the  cargo  is  not  discharged 
or  is  mixed  with  other  goods  on  the  wharf,  the  delivery  is  not  made.  The 
Eddy,  5  Wallace  (U.  S),  481,  495;  1265  Vitrijied  Pipes,  frc,  U  Blatchford 
(U.  S.),  274;  Gronstadt  v.  WUhoff,  21  Federal  Rep.  263;  Clendankl  r.  Tucker- 
man,  17  Barbour  (N.  Y.),  184. 
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As  the  contract  to  carry  is  an  entirety,  the  freight  is  not  earned  until  the 
carriage  is  fully  made,  whether  the  carrier's  failure  arises  from  his  fault  or 
misfortune,  unless  the  freighter  waires  a  further  prosecution  of  the  yoyage. 
The  Harriman,  5  Sawyer  (U.  8.),  611,  617;  7'he  Nathaniel  Hooper,  3  Sumner 
(U.  S.),  542.  The  reciprocal  rights  of  the  respective  owners  of  ship  and  cargo 
also  gives  rise  to  the  rule  that  no  lien  upon  the  ship  attaches  for  safe  carriage 
and  delivery  until  the  lien  for  freight  attaches  upon  the  cargo,  and  vice  versa. 
The  Bella,  91  Federal  Bep.  540,  542. 

A  partial  delivery  of  the  cargo  does  not  necessarily  waive  the  right  to  hold 
the  balance  until  payment  of  the  freight.  Sear$  v.  4,885  Bags  of  Linseed^  1  Clif- 
ford (U.  S.),  68 ;  Fox  v.  Hdt,  86  Connecticut,  558.  The  shipper  is  bound  to 
pay  full  freight  for  the  voyage,  if  the  cargo  is  carried  to  the  port  of  destination, 
and  specifically  repaains,  even  when  on  its  aiTival  it  is  wholly  ruined  and 
worthless  by  reason  of  sea  damage ;  and  if  he  wishes  to  have  the  cargo,  whether 
damaged  or  not,  landed  at  an  intermediate  port,  he  must  also  pay  full  freight 
for  the  voyage.  Jordan  v.  Warren  Ins.  Co.,  1  Story  (U.  S.),  842, 353,  354  ;  see 
Weston  V.  Minot,  3  Woodbury  &  Minot  (U.  S.),  436,  444 ;  Murray  v.  ^tna  his. 
Co.,  4  Bissell  (U.  S.),  417 ;  The  Ann  D.  Richardson,  AbbotVs  Admiralty,  499, 
504.  **  According  to  the  ordinary  rules  of  maritime  law,  the  cargo  being  de- 
livered, the  freight  is  earned;  and  no  exceptions  are  made  because  the  cargo 
is  subject  to  either  general  average  or  particular  average  charges/*  Per  Put- 
nam, Circuit  Judge,  in  The  Eliza  Lines,  102  Federal  Rep.  184, 190. 


No.  17.  — TAYLOR  v.  LIVERPOOL  AND  GREAT  WESTERN 
STEAM  COMPANY. 

(1874.) 

RULE. 

Exceptions  to  the  causes  of  liability  contained  in  a  bill 
of  lading  are  intended  for  the  benefit  of  the  shipowner ; 
and,  if  they  are  ambiguous,  must  be  construed  in  the  sense 
most  favourable  to  the  shipper.  The  shipowner  claiming 
the  benefit  of  the  exception,  is  bound  strictly  to  prove  a 
case  within  the  exception  in  that  sense. 
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Taylor  and  others  v.  Liverpool  and  Oreat  Western  Steam  Company. 

L.  R.  9  Q.  B.  546-552  (s.  c.  48  L.  J.  Q.  B.  205 ;  80  L.  T.  714 ;  22  W.  R.  752). 

[.546]  Ship  and  Shipping.  —  Bill  of  Lading.  —  Exemption  o/"  Thieves/*  *' Bar- 
ratry,** —  ^^  Damage  to  Goods  which  can  be  insured  against.** 

The  plaintiffs  shipped  at  Liverpool,  oa  board  defendants'  ship  for  New 
York,  a  box  of  diamonds  under  a  bill  of  lading  by  which  were  excepted,  inter 
alia,  "pirates,  robbers,  thieves,  vermin,  barratry  of  master  and  mariners. . . ." 
The  box  was  stolen  during  the  voyage  or  on  the  ship's  arrival  in  port,  before 
the  time  for  delivery ;  but  there  was  no  evidence  to  show  whether  it  was  stolen 
by  one  of  the  crew  or  by  a  passenger,  or,  after  her  arrival,  by  some  person  from 
the  shore :  — 

Heldf  first,  that  **  thieves  "  must  be  interpreted  as  in  a  policy  of  insurance, 
and  only  applied  to  thieves  external  to  the  ship;  and,  assuming  theft  by  one 
of  the  crew  to  be  *•  barratry,'*  secondly,  that  it  lay  on  the  defendants,  the  ship- 
owners, to  bring  the  loss  within  one  of  the  exceptions,  by  showing  by  whom 
the  theft  had  been  committed ;  and  that  the  plaintiffs  were  therefore  entitled 
to  recover  for  the  loss. 

The  bill  of  lading  also  contained  a  clause:  "the  shipowner  is  not  to  be 
liable  for  any  damage  to  any  goods  which  is  capable  of  being  covered  by 
insurance":  — 

Held,  that  *'  damage  "  would  include  damage  to  the  goods  amounting  to  a 
total  loss  or  destruction  of  them,  but  did  not  apply  to  the  case  of  the  abstrac- 
tion of  the  goods. 

Case  stated  without  pleadings. 

The  action  was  brought  to  recover  damages  for  the  non-delivery 
and  loss  of  a  box  of  diamonds. 

The  plaintiffs  are  merchants  carrying  on  business  in  New  York. 
The  defendants  are  the  owners  of  the  steamship  Nevada,  one  of 
a  line  of  passenger  ships  running  between  Liverpool  and  New 
York. 

On  the  25th  of  July,  1871,  the  plaintiffs  caused  to  be  shipped 
at  Liverpool,  on  board  the  Nevada  for  New  York,  five  boxes  of 
diamonds,  and  the  defendants  accepted  and  received  them  from 
the  plaintiffs  to  be  carried  on  board  the  ship  from  Liverpool  to 
New  York,  on  the  terms  of  five  bills  of  lading  respectively,  which 
were  all  in  the  same  form. 

The  following  are  the  material  parts  of  the  bill  of  lading: 
"  Eeceived,  in  good  order,  &c. ,  on  board  the  steamship  Nevada, 
one  box,  said  to  contain  precious  stones  of  the  value  of  £950,  to 
be  delivered  from  the   ship's  deck   (subject  to  the  exceptions 
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and  restrictions  *  in  the  following  and  undermentioned  [*  547] 
clause)  at  the  port  of  New  York:  The  £M5t  of  God,  the 
Queen's  enemies,  pirates,  robbers,  tliieves,  vermin,  barratry  of 
master  and  mariners,  restraints  of  princes  and  rulers  or  people, 
sweating,  insufficiency  of  package  in  size,  strength,  or  otherwise, 
leakage,  breakage,  pilferage,  wastage,  rain,  frost  .  .  .  ;  and  all 
damage,  loss,  or  injury  aiising  from  the  perils  or  things  above 
mentioned,  and  whether  such  perils  or  things  arise  from  the  neg- 
ligence, default,  or  error  in  judgment  of  the  pilot,  master,  the 
mariners,  engineers,  stevedores,  or  other  persons  in  the  service  of 
the  shipowner,  always  excepted. " 

The  bill  of  lading  also  contained  the  following  clause :  — 

"  The  shipowner  is  not  to  be  liable  for  any  damage  to  any 
goods  which  is  capable  of  being  covered  by  insurance.  ..." 

Four  of  the  boxes  of  diamonds  were  duly  delivered  by  the  de- 
fendants to  the  plaintiffs  at  New  York,  but  the  remaining  box 
was  stolen  during  the  voyage,  and  has  never  been  delivered  to  the 
plaintiffs.  The  diamonds  were  stolen  when  on  board  the  ship, 
either  on  the  voyage  or  after  her  arrival  in  port  before  the  time 
for  delivery  arrived ;  but  there  was  no  evidence  to  show  whether 
they  were  stolen  by  one  of  the  crew  or  by  a  passenger,  or  after  her 
arrival  by  some  person  from  the  shore^ 

At  the  time  of  the  shipment,  the  diamonds  were  insured  for  the 
voyage  by  two  policies  effected  at  Lloyd's.  A  claim*  for  the  loss 
in  question  was  made  upon  the  underwriters  upon  the  policies 
and  was  paid. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
plaintiffs  are  entitled  to  recover  from  the  defendants  the  value  of 
the  box  of  diamonds. 

Cohen,  Q.  C.  (with  him,  Hollams),  for  the  plaintiffs.  —  On  the 
facts  stated  in  the  case,  the  defendants  have  not  shown  the  loss  of 
the  box  of  diamonds  to  have  been  caused  by  any  of  the  excepted 
perils.  The  exception  of  **  thieves  *  must  receive  the  same  inter- 
pretation as  has  been  put  upon  the  word  "  theft "  in  similar  clauses 
in  policies  of  insurance.  In  2  Amould  on  Insurance,  p.  704,  4th 
ed. ,  under  the  heading  "  Of  thieves, "  it  is  said :  **  The  theft  that 
is  insured  against  by  name  in  the  policy  means  that  which  is 
accompanied  by  violence  (latrocinium),  and  not  simple 
theft  (Jurtum) ;  it  being  *  an  old  and  elementary  rule  of  [*  548] 
the  law  of  insurance,  that  furtum  nan  est  castes  fortuitous 
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—  is  not  one  of  the  fortuitous  events  against  which  the  owner 
may  seek  indemnity  by  insurance,  but  one  which  the  law  pre- 
sumes might  have  been  prevented  by  the  exercise  of  due  vigil- 
ance."  It  lies  on  the  shipowner  to  bring  himself  within  the 
exception ;  but  it  is  left  doubtful  in  the  case  whether  the  loss  was 
occasioned  by  lairocinium  or  furtum ;  for  it  is  expressly  stated 
that  there  was  no  evidence  to  show  whether  the  diamonds  were 
stolen  by  one  of  the  crew,  by  a  passenger,  or  by  some  one  from 
the  shore.  Again,  the  clause  as  to  insurance  will  not  avail  the 
defendants,  which  says  that  "  the  owner  is  not  to  be  liable  for  any 
damage  to  any  goods  which  is  capable  of  being  covered  by  insur- 
ance. "  "  Damage  "  to  the  goods  must  involve  some  injury  to  the 
goodsy  and  cannot  apply  to  the  mere  abstraction  of  thenL 

Herschell,  Q.  C.  (with  him,  R  V.  Williams),  for  the  defend- 
ants. — "  Damage  "  must  include  loss  of  the  goods,  otherwise  a 
total  loss  could  not  be  insured  against ;  so  that  the  defendants  are 
within  this  exception.  But  the  loss  is  also  within  the  exception 
of  "  thieves.  *  The  word  must  have  its  general  and  wider  mean- 
ing, and  not  be  confined  to  the  limited  meaning  which  has  been 
given  to  it  in  cases  on  policies  of  insurance,  in  which  the  clauses 
are  very  differently  worded  from  the  present  clause.  "  Pilferage " 
is  amongst  the  exceptions,  which  obviously  is  pointed  at  petty 
thefts  by  passengers  or  crews ;  and  why  is  not  *  thieves  *  to  be 
held  to  apply  equally  to  these  classes,  and  not  merely  to  thieves 
outside  the  ship  ?  If  **  thieves  "  is  to  have  this  restricted  mean- 
ing, the  preceding  words  "  robbers  "  is  rendered  useless ;  whereas 
in  De  Rothschild  v.  Royal  Mail  Steam  Packet  Co. ,  7  Ex.  734,  21 
L.  J.  Ex.  273,  it  was  held  that  "  robbers  "  has  the  very  meaning 
to  which  it  is  now  sought  to  limit  **  thieves. "  Again,  this  loss 
may  come  under  the  exception  of  "  barratry  of  the  master  or 
mariners."  In  1  Phillips  on  Insurance,  s.  1071,  it  is  said: 
"  Theft,  embezzlement,  and  wilful  destruction  of  the  property 
insured,  are  in  their  nature  barratrous  acts. "  The  definition  of 
barratry  given  in  2  Amould  on  Insurance,  pp.  706,  711,  is  to  the 
same  eflfect  Lastly,  the  loss  being  primd  facie  brought  within 
one  of  the  exceptions,  the  ontts  lies  on  the  plaintiffs  to  show  that 

it  was  caused  in  a  manner  or  by  a  species  of  theft  which 
[*  549]  is  not  within  the  exception.     *  In  Czech  v.  Oeneral  Steam 

Navigation  Co.,  L.  R  3  C.  P.  14  (it  having  been  estab- 
lished by  PhiUips  v.  Clark,  2  C.  B.  (N.  S.)  156,  26  L.  J.  C.  P. 
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186,  that  the  exception  of  "  breakage,  leakage,  or  damage  "  did 
not  extend  to  such  damage  caused  by  the  negligence  of  the  ship- 
owner), it  was  held  that  it  lay  on  the  plaintififs,  the  shippers,  to 
show  that  the  damage  was  caused  by  the  defendants'  negligence. 

Cohen,  Q.  C. ,  in  reply.  —  There  is  nothing  in  the  decision  in 
Czech  V.  General  Steam  Navigation  Co. ,  to  show  that  the  onus  is 
on  the  plaintiffs  in  the  present  case;  all  that  was  decided  was, 
that  there  was  evidence  for  the  jury  that  the  damage  was  caused 
by  the  negligence  of  the  defendants'  servants,  following  out  the 
principle  of  GrUl  v.  General  Iron  Screw  Collier  Co,,  L.  K  1  C. 
P.  600. 

Lush,  J.  — This  case  is  one  of  considerable  difficulty,  and  I 
have  felt  great  doubt  during  the  argument  as  to  the  construction 
to  be  put  upon  the  clause  of  exception  in  this  bill  of  lading ;  but 
after  consideration  I  have  satisfied  myself  that  the  loss  of  this 
box  of  diamonds  is  not  within  any  of  the  exceptions,  and  that  the 
plaintififs  are  entitled  to  judgment  The  case  states  that  the  box 
was  stolen  while  on  board  the  vessel,  either  during  the  voyage 
or  after  her  arrival  in  port ;  but  there  was  no  evidence  to  show 
whether  it  was  stolen  by  one  of  the  crew,  or  by  a  passenger,  or, 
after  her  arrival,  by  some  person  from  the  shore.  From  this 
statement  we  must  take  it  as  a  fact  that  there  were  passengers  on 
board.  The  question  is,  is  that  loss  within  any  of  the  exceptions 
in  the  bill  of  lading,  which  are  the  act  of  God,  the  Queen's  ene- 
mies, pirates,  robbers,  thieves,  barratry  of  the  master  or  mariners, 
&C.  ?  The  first  question  is,  does  "  thieves  "  include  persons  on 
board  the  ship,  or  is  it  to  be  limited,  as  has  been  held  in  cases 
as  to  policies  of  insurance,  to  persons  outside  the  ship  and  not 
belonging  to  it  The  word  is  ambiguous,  and,  being  of  doubtful 
meaning,  it  must  receive  such  a  construction  as  is  most  in  favour 
of  the  shipper,  and  not  such  as  is  most  in  favour  of  the  ship- 
owner, for  whose  benefit  the  exceptions  are  framed ;  for  if  it  was 
intended  to  give  to  it  the  larger  meaning  which  is  now  contended 
for,  the  intention  to  give  the  shipowner  that  protection 
ought  to  have  been  *  expressed  in  clear  and  unambiguous  [*  550] 
language.  It  is  not,  I  think,  reasonable  to  suppose,  when 
the  language  used  is  ambiguous,  that  it  was  intended  that  the 
shipowner  should  not  be  liable  for  thefts  by  one  of  the  crew  or 
persons  on  board.     The  shipowner  must  protect  himself   if  he 
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intends  this  by  the  use  of  unambiguous  language.  I  say  nothing 
as  to  whether  barratry  can  include  theft  by  one  of  the  crew,  be- 
cause there  were  passengers  on  board,  and  therefore  the  theft  was 
not  necessarily  committed  by  one  of  the  crew,  but  might  have 
been  committed  by  one  of  the  passengers.  Then  is  the  loss  within 
the  exception  as  to  insurance,  —  **  the  shipowner  is  not  to  be 
liable  for  any  damage  to  any  goods  which  is  capable  of  being  cov- 
ered by  insurance  ? "  I  do  not  agree  that  "  damage  "  is  limited, 
as  Mr.  Cohen  contended,  to  partial  damage  or  injury,  as  distin- 
guished from  a  total  destruction  of  the  thing;  if  goods  were  so 
much  damaged  as  to  be  totally  destroyed,  that  would  be  damage 
within  the  clause.  But  I  think  that  it  must  be  confined  to  cases 
where  the  goods  receive  damage  from  some  peril  which  may  be 
insured  against,  and  that  it  does  not  extend  to  the  case  of  a  loss 
which  is  occasioned  not  by  any  damage  or  injury,  but  by  the  total 
bodily  abstraction  of  the  thing.  The  remaining  question  is,  is  it 
for  the  defendants  or  the  plaintiffs  to  show  that  the  loss  is  within 
one  of  the  exceptions  of  the  bill  of  lading,  —  on  whom  does  the 
onus  lie  ?  I  think  it  is  for  the  defendants  to  bring  the  case 
within  the  exception,  and  that  it  lies  upon  them  to  show  that  the 
act  of  theft  was  committed  by  some  one  outside  the  ship ;  and  that 
the  onus  is  not  on  the  plaintiffs  to  show  the  contrary. 

The  case  of  Czech  v.  General  Steam  Navigation  Co.,  L,  R  3  C. 
P.  14,  seems  to  me  to  have  no  direct  bearing  on  this  case.  There 
it  was  stipulated  in  the  bill  of  lading  that  the  shipowner  should 
not  be  liable  for  breakage,  leakage,  or  damage  (which  had  been 
decided  by  previous  cases  not  to  include  leakage,  breakage,  or 
damage  caused  by  the  negligence  of  the  shipowner  or  his  ser- 
vants) ;  and  all  the  Court  decided  was,  that  assuming  that  it  was 
necessary  for  the  plaintiff,  the  shipper,  to  show  that  the  damage, 
l^ing  prima  facie  exceptional,  was  caused  by  the  negligence  of  the 
shipowner  or  his  servants,  there  was  sufficient  evidence  of  such 

negligence,  the  nature  of  the  damage  itself  being  such  as 
[•  551]  to  show  this.     That  case  *  therefore  does  not  touch  the 

present.  The  shipowner  is  primd  facie  responsible  for 
the  non-delivery  of  the  box  of  diamonds.  He  says,  —  according 
to  the  meaning  I  have  put  upon  the  word  "  thieves,"  — "I  will 
not  be  liable  for  the  loss  if  the  box  be  stolen  by  persons  not 
belonging  to  the  ship.*  He  has  not  shown  that  the  box  was 
stolen  by  some  person  not  belonging  to  the  ship,  consequently  he 
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fails  to  prove  that  the  loss,  for  which  he  is  primd  facie  liable 
was  within  any  of  the  exceptions.      The  plaintiffs  are  therefore 
entitled  to  judgment 

Archibald,  J.  —  I  am  of  the  same  opinion.  The  question  is, 
what  is  the  construction  of  the  contract  between  the  parties  con- 
tained in  the  bill  of  lading,  under  which  the  shipowners  are 
primd  facie  liable  for  the  non-delivery  of  the  box  entrusted  to 
them  for  carriage?  I  have  had  considerable  doubt  during  the 
argument,  but  I  have  come  to  the  same  conclusion  as  my  Brother 
Lush,  that  the  defendants  have  not  brought  themselves  within 
any  of  the  exceptions  in  the  bill  of  lading.  It  was  argued  for  the 
defendants,  that  the  shipowner  was  not  to  be  liable  for  any  dam- 
age done  to  any  goods  which  is  capable  of  being  covered  by  insur- 
ance, and  that  damage  by  the  loss  of  the  goods  was  included  in 
this.  But  I  think  the  clause  cannot  be  taken  to  have  so  extensive 
a  sense  as  this.  The  clause  talks  of  damage  to  the  goods ;  there 
may  be  damage  to  the  owner  by  loss  without  damage  to  the  goods, 
but  to  be  within  this  clause  the  loss  must  be  by  damage  to  and 
not  by  the  total  abstraction  of  the  goods.  The  clause  points  to 
some  injury  to  the  goods,  the  goods  themselves  remaining  in 
specie.  In  the  present  case,  therefore,  the  defendants  cannot 
avail  themselves  of  this  clause.  Then,  have  the  defendants 
brought  themselves  within  the  exception  as  to  thieves?  This 
clause  seems  to  have  been  copied  from  the  clause  contained  in 
ordinary  policies  of  insurance;  and  in  policies  of  insurance 
"  thieves  "  has  been  held  to  refer  to  theft  with  violence,  to  latro- 
cinium  as  opposed  to  furtum.  It  is  for  the  shipowner  to  show 
that  the  intention  was  that  the  \^ord  should  have  the  other  mean- 
ing ;  and  as  the  word  is  ambiguous,  I  think,  without  further  ex- 
planation, it  must  be  taken  to  have  the  meaning  which  it  has 
already  acquired  when  used  in  ordinary  policies  of  insur- 
ance. If  this  be  the  sense  in  which  it  is  *  to  be  taken,  [*  552] 
the  defendants  have  not  brought  themselves  within  it,  as 
it  is  quite  consistent  with  the  facts  that  the  box  was  stolen  by 
one  of  the  crew,  by  a  passenger,  or  by  some  third  person  from  the 
shore  after  the  ship  arrived  in  port  For  the  same  reason,  viz. , 
the  uncertainty  by  whom  the  box  was  stolen,  the  question  as  to 
barratry  does  not  arise.  For  these  reasons  I  agree  that  the  plain- 
tiffs are  entitled  to  judgment  Judgment  for  the  plaintiffs. 
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ENGLISH  NOTES. 

On  this  subject  the  example  No.  2  of  **Bill  of  Lading"  and  the 
notes  thereto^  4  B..  C.  680  et  seq. ,  may  also  be  referred  to.  See  also 
Nos.  20  &  21,  p.  372  et  seq.,  post. 

The  judgment  in  Taylor  v.  Liverpool  &  Great  Western  Steam  Co. 
was  cited  by  Denman,  J.,  in  delivering  the  judgment  of  the  Court  in 
Hayn  v.  CuUiford  (1878),  3  C.  P.  D.  410,  418  (see  note,  p.  340,  supra), 
where  the  Court  refused  to  extend  general  words  of  exception  to  a  case 
of  damage  through  negligent  stowage. 

A  clause  exempting  the  shipowner  from  loss  by  negligence  of  master, 
&c.,  or  other  persons  in  the  service  of  the  ship, '  *  whether  in  navigating 
the  ship  or  otherwise,''  has  been  held  sufficient  to  exempt  the  ship- 
owner in  a  case  where  the  goods,  after  having  been  placed  on  board,  were 
damaged  by  reason  of  persons  in  the  service  of  the  ship  negligently 
exposing  them  to  rain  or  to  contact  with  wet  goods.  Norman  v. 
Binnington  (1890),  26  Q.  B.  D.  475,  69  L.  J.  Q.  B.  490,  63  L.  T.  108, 
38  W.  R.  702,  6  Asp.  M.  C.  528. 

In  Baerselman  v.  Bailey  (C.  A.),  1896,  2  Q.  B.  801, 64  L.  J.  Q.  B. 
707,  72  L.  T.  677,  43  W.  R.  593,  8  Asp.  M.  C.  4,  a  still  more  extended 
interpretation  was  given  to  the  words  "or  otherwise"  in  the  exception 
''any  act,  negligence, default,  or  error  in  judgment  of  the  pilot, master, 
mariners,  or  other  servants  of  the  shipowner  in  navigating  the  ship  or 
otherwise."  The  Court  of  Appeal  held  that  the  application  of  the  words 
was  general  and  not  limited  to  matters  efusdem  generis.  The  exception 
was,  therefore,  held  to  cover  damage  to  cargo  by  being  negligently 
stowed  by  a  stevedore  employed  by  the  shipowner. 

AMERICAN  NOTES. 

In  America,  usually  the  charter-party  is  first  looked  to  as  indicating  the 
agreement  between  the  parties ;  but  when  tliere  is  none,  beyond  an  uncertain 
parol  understanding,  the  bill  of  lading,  if  confirmed  or  acted  on  by  the  owners, 
even  when  it  is  merely  a  formal  document  issued  by  the  master,  and  not  in- 
tended to  cover  the  ground  of  the  charter-party,  may  properly  be  treated  as 
embodying  the  final  terms  and  condition  of  the  contract.  Broxon  v.  Certain 
Tons  of  Coaly  34  Federal  Rep.  913,  915 ;  The  Alvah,  59  id.  630 ;  James  v.  Bropky, 
71  id.  310;  Compania  BUbaina  v.  Spanish  American  Light  f^  Power  Co.,  146 
United  States,  483. 

As  mercantile  contracts,  charter-parties  are  construed  liberally,  in  fur- 
therance of  the  parties'  real  intent,  and  a  shipper  who  fails  to  insert  therein 
qualifications  upon  his  obligation,  and  who  thus  pledges  himself  to  a  service 
possible  to  be  performed,  must  make  it  good,  when  performance  is  not  made 
impossible  by  an  act  of  God,  the  law,  or  the  other  party.     The  B.  F.  Bruce,  50 
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Federal  Rep.  118,  123,  affirmed  in  Lumberman's  Min,  Co.  v.  Gilchrist,  65  id. 
677 ;  see  Chamberlain  y.  Pettit,  49  id.  109.  The  law  as  announced  in  the 
principal  case  is  undoubtedly  also  the  rule  in  America,  it  having  been  several 
times  held  by  the  Supreme  Court  of  the  United  States  that  exceptions  in  a  bill 
of  lading  or  charter-party,  inserted  by  the  shipowner  for  his  own  benefit,  are 
to  be  construed  most  strongly  against  him.  The  Caledonia,  157  United  States, 
124,  137;  The  Majestic,  166  id.  375,  386  ;  Compania  La  Flecha  v.  Brauer,  168 
id.  104, 118.  See,  generally.  Porter  on  Bills  of  Lading,  ss.  184-324.  Charter- 
parties,  like  other  contracts,  may  undoubtedly  be  varied  by  subsequent  agree- 
ments, though  resting  in  parol,  or  by  the  bills  of  lading  issued  under  them. 
The  Wanderer,  29  Federal  Rep.  260  ;  The  Tongoy,  55  id.  329 ;  Cutler  v.  Lennox, 
137  Massachusetts,  506.  But  the  master  of  a  ship  cannot,  to  their  detriment, 
and  without  their  consent,  vary  a  charter-party  entered  into  by  the  ship- 
owners. Blue  Star  S,  S.  Co,  v.  Keyser,  81  Federal  Rep.  507,  and  91  id.  267. 
Nor  does  a  bill  of  lading  which  contains  no  reference  to  th^  written  charter- 
party,  as  between  the  shipowner  and  the  charterer,  operate  as  a  new  contract, 
or  as  modifying  the  contract  in  the  charter-party,  llie  lona,  80  Federal 
Rep.  933,  936.  The  topics,  "Bills  of  Lading"  and  " Charter-Party "  are 
further  discussed  supra,  in  vol.  4  of  this  series,  pp.  665--682,  and  vol.  5, 
pp.  609-689. 

For  clearness,  it  is  always  to  be  borne  in  mind  that,  in  this  country  at  least, 
a  bill  of  lading  has  a  two-fold  character,  being  both  a  receipt  as  to  quantity 
and  quality,  and  as  such  open  to  explanation,  and  also  a  contract  for  transpor- 
tation, and  as  such  embodying  the  parties'  agreement.  See  Wilder  v.  Collins, 
70  Maine,  290.  In  the  important  industry  of  transporting  cattle,  the  "  live- 
stock freight  contract  **  is  now  treated  as  a  preliminary  agreement  entered  into 
by  the  cattle-owners  for  space  on  certain  steamships,  and  as  superseded  by  the 
subsequent  bills  of  lading,  which  are  each  a  special  contract  with  a  particular 
steamship  for  sea  carriage,  binding  that  ship  and  its  owners.  The  Enrique, 
7  Federal  Rep.  490 ;  The  Caledonia,  43  id.  681 ;  The  Queensmore,  51  id.  250. 


No.  18.  — PICKERING  v.  BAEKLEY. 

(24  CHAS.  l) 

No.  19.  — RUSSELL  v.  NIEMANN. 
(1864) 

RULE. 

The  exception  in  a  charter-party  or  bill  of  lading  of 
"  The  King's  enemies,  restraint  of  princes,  and  perils  of  the 
sea  "  include  every  species  of  vis  major. 
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Pickering  v.  Barkley. 

Style,  132. 

Ship.  —  Pirates, 
Demmrer  upon  a  plea  in  an  action  of  covenant. 

Pickering  brought  an  action  of  covenant  upon  a  deed  of  cove- 
nants of  charter-party,  whereby  it  was  covenanted  that  the  defend- 
ant in  consideration  of  a  certain  sum  of  money  agreed  to  be  paid 
to  the  defendant,  for  freight  of  a  ship,  should  make  such  a  voy- 
age, and  bear  all  losses  and  damage  which  should  befall  the  ship, 
or  merchandises  in  her,  excepting  only  perils  of  the  sea,  and  de- 
clares that  the  defendant  had  not  performed  his  agreement,  and 
for  this  he  brings  his  action.  The  defendant  pleads,  that  in  the 
making  of  his  voyage  upon  the  sea,  the  ship  was  taken  per  quos- 
dam  ignotos  homines  bellicosos,  whereby  he  was  hindered  in  mak- 
ing of  the  voyage  according  to  his  agreement;  to  this  plea  the 
plaintiff  demurs.  The  question  was  in  regard  that  in  the  charter- 
party  perils  of  the  sea  were  excepted,  whether  the  taking  of  the 
ship  by  these  unknown  men  of  war  should  be  accompted  a  peril 
of  the  sea  or  not,  according  to  the  meaning  of  merchants.  Twis- 
den,  of  council  with  the  plaintiff,  held  it  should  not,  and  so  the 
plea  was  not  good,  and  that  therefore  the  plaintiff  ought  to  have 
judgment,  and  said  this  was  not  a  danger  of  the  sea,  but  a  danger 
upon  the  sea.  Secondly,  he  said,  the  party  (it  may  be)  might 
have  prevented  it  by  vigilancy,  or  by  making  resistance,  and  so  it 
may  be  it  was  his  own  fault  the  ship  was  taken.  Thirdly,  the 
men  of  war  that  took  the  ship  were  peradventure  Englishmen, 
and  then  the  defendant  is  not  to  be  excused,  for  he  may  have  his 
remedy  for  what  is  damnified,  against  them,  and  cited  33  Hen. 
VI.  s.   1,  and  prayed  judgment  for  the  plaintiff. 

Hales,  of  counsel,  with  the  defendant  held,  that  to  be  taken 
and  robbed  by  pirates  is  a  danger  of  the  sea,  even  as  tempestuous 
winds,  and  shelfs,  and  rocks  are.  And  secondly,  to  that  it  is 
said  the  pirates  may  be  Englishmen,  we  are  not  able  to  say  of 
what  nation  they  were,  and  therefore  our  plea  is  good  in  that 
point  also,  and  prayed  judgment  for  the  defendant  Boll,  Jus- 
tice, said,  it  was  not  well  pleaded  to  say  per  homines  igrwios. 
Bacox,  Justice,  said,  the  defendant  doth  not  show  that  he  and  his 
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ship  was  carried  per  locos  incognitos  as  he  should  have  shown ;  but 
SoLL,  Justice,  answered,  that  it  may  be  the  ship  is  yet  kept  upon 
the  sea,  but  I  suppose  that  pirates  are  perils  of  the  sea,  and  to 
this  purpose  a  certificate  of  merchants  was  read  in  Court,  that 
they  were  so  esteemed  amongst  merchants.  Yet  the  Court  desired 
to  have  Granly,  the  master  of  the  Trinity  House,  and  other  suffi- 
cient merchants,  to  be  brought  into  the  Court  to  satisfie  the  Court 
viva  voce  Friday  next  following :  Judgment  was  given  this  Term 
nil  capiat  per  billam,  because  the  taking  by  pirates  are  accompted 
perils  of  the  sea. 

BAssell  and  others  v.  Kiemann. 

34  L.  J.  C.  P.  10-15  (8.  c.  17  C.  B.  (N.  S.)  163  ;  10  L.  T.  786 ;  13  W.  R.  93). 

Shipping.  —  Bill  of  Lading.  —  Charter-party.  —  Kincfs  Enemies.     [10] 

The  defendant  by  his  bill  of  lading,  signed  at  Odessa,  undertook  to  convey 
a  cargo  from  thence  to  the  United  Kingdom,  to  call  at  Cork  or  Falmouth  for 
orders,  for  the  plaintiffs,  merchants  residing  at  Odessa.  The  ship  was  a  Meck- 
lenburg ship,  and  the  bill  of  lading  contained  the  following  clause,  *'tbe  act  of 
God,  the  King's  enemies,  fire  and  all  and  every  other  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation  of  what  nature  and  kind  soever  excepted,  unto 
order  and  assigns,  paying  freight  for  the  said  goods  and  all  other  conditions 
as  per  charter-party."  In  the  charter-party  the  exception  was  for  **  the  act  of 
God,  enemies,  fire,  restraint  of  princes,  and  all  and  every  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation  of  what  nature  or  kind  soever  dunng  the 
said  voyage  "  :  —  Held,  that  the  words  **  the  King's  enemies  "  in  the  bill  of 
lading  must  be  understood  to  include  at  least  the  enemies  of  the  sovereign  of 
the  carrier,  namely,  the  Duke  of  Mecklenburg. 

Held  also,  that,  if  the  defendant  required  any  further  protection,  he  was 
Dot  entitled  to  rely  on  the  words  '*  restraint  of  princes  "  in  the  charter-party, 
for  that  these  words  were  not  incorporated  in  the  bill  of  lading,  by  reason  of 
the  reference  to  the  charter-party  therein  contained. 

The  declaration  stated,  that  the  plaintiffs  sued  the  defendant, 
for  that,  after  the  14th  of  August,  1855,  certain  persons  in  parts 
beyond  the  seas,  to  wit,  Messrs.  George  Kellner  &  Co.,  at  Odessa, 
delivered  to  the  defendant  certain  goods,  to  wit,  3325  chetverts 
fine  Polish  wheat,  in  bulk,  and  850  dunnage  mats,  to  be  by  the 
defendant  carried  and  conveyed  in  a  certain  ship  of  the  defend- 
ant's, from  Odessa  to  Cork  or  Falmouth,  for  orders,  and  thence 
to  one  of  certain  ports  as  ordered,  under  a  certain  bill  of  lading 
signed  for  the  same  by  the  defendant,  whereby  the  defendant 
agreed  to  carry  the  said  goods,  and  deliver  the  same  at  the  port  of 
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destination  (the  act  of  God,  the  King's  enemies,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas,  rivers,  and  naviga- 
tion, of  what  nature  and  kind  soever  excepted),  to  the  order  of  the 
said  persons,  or  to  their  assigns,  paying  freight  for  the  said  goods 
and  all  other  conditions  as  per  charter-party,  dated  Odessa,  the 
13/25th  of  October,  1863,  with  average  accustomed.  That  after- 
wards, and  after  the  said  14th  of  August,  1855,  the  said  persons 
indorsed  the  said  bill  of  lading  to  the  plaintiffs,  in  order  to  pass 
the  property  in  such  goods  to  the  plaintiffs ;  and  that  thereupon, 
and  by  reason  of  such  indorsement,  the  property  in  the  said  goods 
passed  to  the  plaintiffs.  That  the  said  ship  proceeded  with  the 
said  goods  on  board  to  Falmouth  for  orders,  and  was  there  duly 
ordered  by  the  plaintiffs  to  proceed  with  the  cargo  to  Limerick, 
and  there  deliver  the  said  cargo,  the  same  being  a  port  to  which 
the  said  ship  was  bound  to  proceed,  agreeably  to  the  terms  of  the 
said  bill  of  lading  and  charter-party.  General  averment  of  per- 
formance of  conditions  precedent  Breach,  that  the  defendant, 
although  not  prevented  by  any  of  the  excepted  perils,  made  de- 
fault in  obeying  the  said  orders  and  proceeding  with  the  said 
cargo  to  Limerick,  in  pursuance  of  the  terms  of  the  said  bill  of 
lading  and  charter-party,  whereby  the  plaintiffs  have  lost  the 
profits  they  would  have  gained  if  the  defendant  had  proceeded  to 
Limerick  with  the  said  cargo,  agreeably  to  the  said  orders  and 
the  terms  of  the  said  bill  of  lading ;  and  the  plaintiffs  have  also 
thereby  sustained  great  risk  of  the  caigo  heating  and  deteriorating 
in  value. 

Fifth  plea,  that  the  said  charter-party  was  in  the  words,  letters, 
and  figures  following,  that  is  to  say,  "  Odessa,  the  13/25th  Octo- 
ber, 1863.  It  is  this  day  mutually  agreed  between  Captain  H.  F. 
Niemann,  of  the  good  ship  or  vessel  Vorwarts,  3/3  French 
[*11]  *  Veritas,  of  3500  chetverts  wheat  or  therea]x)uts,  under 
Mecklenburg  colours,  now  in  this  port  discharging  her 
cargo  of  coals,  and  Messrs.  George  Kellner  &  Co. ,  merchants  and 
charterers  of  said  vessel,  that  the  said  ship,  being  tight,  staunch, 
and  strong,  and  in  every  way  fitted  for  the  voyage,  shall  receive 
from  the  said  merchants  a  full  and  complete  cargo  of  tallow, 
whoat,  seed,  or  other  stowage  goods  or  grain,  oats  excepted,  all  or 
either  at  the  option  of  the  charterers,  not  exceeding  what  she  can 
reasonably  stow  and  carry  over  and  above  her  tackle,  apparel,  pro- 
visions, and  furniture;  and  being  so  loaded,  shall  therewith  pro- 


R.  C.  VOL.  XXIV.]      SECT.  IV.  —  CONTRACT   OF   AFFREIGHTMENT.         863 
Ko.  19.  —  BumU  and  otiMn  t.  Hlamaoii,  84  L.  J.  0.  P.  11. 

ceed  to  a  safe  port  in  the  United  Kingdom  of  Great  Britain  and 
Ireland,  northwest  coast  of  Ireland  excepted,  or  on  the  continent, 
between  Havre  and  Hamburgh,  both  inclusive,  Belgium  excepted, 
or  80  near  thereto  as  she  may  safely  get,  where  the  ship  can 
always  lay  afloat,  calling  at  Cork  or  Falmouth  at  the  master's 
option  for  orders  (which  are  to  be  given  by  return  of  post  in  reply 
to  the  master's  letter  to  the  charterer's  agents  in  London,  or  lay 
days  to  commence),  unless  ordered  direct  at  port  of  loading,  and 
deliver  the  same,  on  being  paid  freight  as  follows :  viz. ,  from 
Odessa  to  the  United  Kingdom,  41a.  6d»,  to  the  ports  between 
Havre  and  Hamburgh,  with  £10  per  cent  additional  sterling 
money  for  tallow  per  ton  of  twenty  hundredweight  gross  deliv- 
ered, stowage  goods,  seed,  or  grain  in  proportion,  according  to  the 
London  and  Baltic  printed  rates,  being  in  full  of  all  port  charges 
and  pilotages  as  customary.  The  freight  to  be  paid  on  unloading 
and  right  delivery  of  the  cargo,  all  in  cash,  free  of  interest,  dis- 
count, and  commission.  The  cargo  is  to  be  brought  to  and  to  be 
taken  from  alongside  the  ship  at  merchant's  risk  and  expense,  the 
captain  rendering  the  usual  assistance  with  his  boats  and  crew 
(the  act  of  Ood,  enemies,  fire,  restraint  of  princes,  and  all  and 
every  dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of 
what  nature  or  kind  soever  during  the  said  voyage,  always  mutu- 
ally excepted).  Indian  com  pays  same  freight  as  wheat;  mats 
for  dunnage,  if  any  required,  to  be  furnished  by  charterers,  wood, 
&c.,  by  ship.  Forty  running  days  are  to  be  allowed  the  said 
freigliters  (if  the  ship  be  not  sooner  despatched)  for  loading  and 
imloading,  and  if  one-third  or  more  of  the  cargo  consists  of  wool, 
ten  additional  lay  days  to  be  allowed,  to  commence  in  each  case 
when  in  every  respect  ready  and  by  the  local  authorities  permitted 
to  load  or  discharge,  of  which  notice  is  to  be  given  in  writing  to 
the  charterer  or  his  agent,  and  after  the  expiration  of  the  said  lay 
days,  ten  days  on  demurrage  to  be  allowed,  at  the  rate  of  £7  ster- 
ling per  day,  and  payable  day  by  day,  detention  by  frost  or  quar- 
antine not  to  be  reckoned  as  by  days;  cash  for  ship's  use  at 
Odessa,  not  exceeding  £200  sterling,  to  be  advanced  to  the  master 
free  of  interest  and  commission,  subject  to  insurance,  and  to  be 
deducted  from  the  freight  upon  payment  thereof.  It  is  further 
agreed  that  should  the  whole  or  any  part  of  the  cargo  consist  of 
grain  or  seed,  and  any  part  of  it  be  delivered  in  a  damaged  condi- 
tion, thft  freight  shall  be  payable  on  the  invoice  quantity  taken 
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on  board  as  per  bill  of  lading,  or  half  freight  on  the  damaged 
portion,  at  C5aptain's  option.  The  charterer's  liability  to  cease  as 
soon  as  the  cargo  is  shipped  (provided  it  be  of  sufficient  value  to 
cover  the  freight  at  port  of  discharge),  the  master  and  owners  hav- 
ing an  absolute  lien  upon  the  cargo,  for  all  freight,  dead  freight, 
and  demurrage.  The  ship  is  to  be  free  of  commission  at  port  of 
discharge.  Penalty  for  non-performance  of  this  agreement,  half 
amount  of  freight* 

And  the  defend£mt  says,  that  the  said  bill  of  lading  was  and 
is  in  the  words,  letters,  and  figures  following,  that  is  to  say: 
"  Shipped  in  good  order  and  well  conditioned,  by  George  Kellner 
&  Co.,  to,  in,  and  upon  the  good  ship  called  the  Vorwarts,  whereof 
is  master  for  this  present  voyage  H.  F.  Niemann,  and  now  riding 
at  anchor  in  the  port  of  Odessa,  bound  for  Cork  or  Falmouth  for 
orders,  3325  (three  thousand,  three  hundred  and  twenty-five) 
chetverts  fine  Polish  wheat  in  bulk,  and  850  mats  for  dunnage, 
being  marked  and  numbered  as  in  the  mai^gin,  and  are  to  be  de- 
livered in  the  like  good  order,  and  well  conditioned,  at  the  afore- 
said port  of  destination  (the  act  of  God,  the  King's  enemies,  fire, 
and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  what  nature  and  kind  soever,  excepted),  unto 
order  and  assigns ;  paying  freight  for  the  said  goods,  and  all 
[*  12]  other  conditions  as  per  charter-party.  Dated  Odessa,  *  the 
13/25th  of  October,  1863,  with  average  accustomed." 
Averment,  that  the  owners  of  the  said  ship  and  the  defendant 
were  respectively  subjects  of  the  Duke  of  Mecklenburg-Schwerin, 
and  the  said  ship  was  a  Mecklenburg  ship  sailing  under  Mecklen- 
burg colpurs,  and  that  the  default  complained  of  was  caused  by 
the  act  of  the  enemies  of  the  said  Duke  of  Mecklenburg-Schwerin, 
being  the  King's  enemies,  within  the  true  intent  and  meaning  of 
the  said  bill  of  lading. 

Sixth  plea,  that  the  said  charter-party  and  bill  of  lading  were 
resjiectively  as  in  the  fifth  plea  set  out,  and  that  the  default  com- 
plained of  was  caused  by  the  act  of  enemies  during  the  voyage, 
within  the  tnie  meaning  of  the  said  charter-party. 

Seventh  plea,  that  the  said  charter-party  and  bill  of  lading  were 
resjH^ctively  as  in  the  fifth  plea  set  out,  and  that  the  default  com- 
plained of  was  caused  by  the  restraint  of  princes,  during  the  voy- 
age, within  the  true  meaning  of  the  said  charter-party. 

Second  replication  to  the  fifth  plea,  that  the  said  charter-party 
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and  bill  of  lading  were  respectively  made  and  signed  at  Odessa, 
in  the  empire  of  Bussia,  and  that  the  said  Messrs.  George  Kellner 
&  Co.  were  not,  nor  were,  nor  was  any  or  either  of  them  a  subject 
or  subjects  of  the  said  Duke  of  Mecklenburg-Schwerin. 

The  declaration,  the  pleas,  and  the  replication  were  demurred  to. 

The  plaintiffs'  points  were :  — 

1.  That  the  bill  of  lading  expressly  states  that  the  goods  are  to 
be  carried  to  the  port  of  destination ;  and  it  appears  by  the  dec- 
laration that  the  port  of  destination  was  to  be  determined  by 
orders  at  Cork  or  Falmouth. 

2.  That  the  declaration  shows  that  the  ship  was  duly  ordered 
by  the  plaintiffs,  at  Falmouth,  to  proceed  to  Limerick,  and  the 
plaintiffs,  as  the, holders  of  the  bill  of  lading,  were  the  proper 
persons  to  give  the  orders. 

3.  That  the  declaration  avers  general  performance  of  all  condi- 
tions precedent,  and  consequently  if  any  orders  from  a  third  party 
were  necessary,  they  must  be  considered  as  having  been  given. 

That  the  fifth  plea  is  bad,  for  the  following  reasons :  — 

1.  That  the  enemies  of  the  Duke  of  Mecklenburg  are  not  the 
King's  enemies  within  the  meaning  of  the  bill  of  lading,  merely 
because  the  ship  was  sailing  under  Mecklenburg  colours. 

2.  That  the  fact  of  one  party  to  the  contract  being  a  Mecklen- 
burg subject  is  no  ground  for  putting  a  construction  upon  the 
words  "  King's  enemies  "  other  than  that  which  primd  facie  be- 
longs to  them. 

3.  That  the  fifth  plea,  if  good,  is  sufficiently  answered  by  the 
second  replication,  which  shows  that  the  shippers  were  not  Meck- 
lenburg subjects,  and  that  the  contract  was  made  in  another  coun- 
try, videlicet,  in  Russia. 

That  the  sixth  and  seventh  pleas  are  bad,  for  the  following 
reasons : — 

1.  That  the  bill  of  lading  itself  specifies  the  perils  from  which 
the  carrier  is  to  be  free,  and  the  question  of  liability  or  non-lia- 
bility of  the  shipowner  is  to  be  determined  by  reference  to  the 
bill  of  lading  only. 

2.  That  the  words  contained  in  the  bill  of  lading,  "  other  con- 
ditions as  per  charter-party, "  only  apply  to  matters  not  expressly 
provided  for  by  the  bill  of  lading,  and  consequently,  the  excep- 
tion of  certain  perils  contained  in  the  charter-party  is  not  incor- 
porated in  the  bill  of  lading. 
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The  defendant's  points  were :  — 

1.  That  the  only  orders  which  the  defendant  undertook  to  obey 
at  Cork  or  Falmouth  were  the  orders  of  the  charterers,  Messrs. 
Kellner  &  Co. ,  and  not  the  orders  of  the  plaintiffs,  or  of  the  holder 
of  any  bill  of  lading. 

2.  That  it  does  not  appear  that  the  said  charterers  or  their 
agents  gave  the  defendant  any  orders,  or  that  the  defendant  dis- 
obeyed any  orders  given  by  thenu 

3.  That  the  defendant  did  not,  by  the  bill  of  lading,  undertake 
to  deliver  at  any  port  as  ordered  by  the  plaintiffs ;  and  that  if  the 
plaintiffs  rely  on  the  charter-party  imposing  on  the  defendant  any 
such  obligation,  the  declaration  does  not  show  that  it  contained 
any  such  stipulation. 

4  That  the  plaintiffs  are  not  entitled,  as  assignees  of  the  bill 
of  lading,  to  sue  on  a  contract  not  contained  in  it  On  the  argu- 
ment of  the  demurrer  to  the  sixth  and  seventh  pleas  respectively, 
the  defendant  will  contend  that  the  same  are  good,  on  the 
[*  13]  ground  that  if  the  charter-party  and  bill  of  *  lading  are  to 
be  construed  together  for  any  purpose,  they  must  be  so  for 
all,  and  therefore,  that  the  excepted  perils  mentioned  in  the  char- 
ter-party, so  far  as  they  are  not  inconsistent  with  those  in  the  bill 
of  lading,  must  be  given  effect  to.  On  the  argument  of  the  de- 
murrer to  the  second  replication  to  the  fifth  plea,  the  defendant 
will  contend  that  the  same  is  bad,  on  the  ground,  amongst  others, 
that  it  is  immaterial  of  what  country  the  charterers  were,  inas- 
much as  the  exceptions  of  perils  in  the  charter-party  and  bill  of 
lading  are  inserted  for  the  protection  of  the  shipowner,  and  that, 
therefore,  the  exception  of  King's  enemies  must  be  read  as  mean- 
ing either  any  enemies  whatever,  or  enemies  of  the  sovereign  of 
the  country  to  which  the  ship  and  owner  belong. 

Honyman  (Lush,  with  him),  for  the  plaintiffs. 

Mellish,  for  the  defendant 

Honyman,  in  reply. 

WiLLES,  J.  —  This  is  an  action  on  a  bill  of  lading  upon  a  ship 
bound  from  Odessa  to  the  United  Kingdom,  to  call  at  Cork  or 
Falmouth  for  orders,  and  the  declaration  states  that  the  order  was 
given  (we  must  now  assume  properly  given),  and  that  that  order 
was  disobeyed. 

The  defendant  relies  upon  two  points :  first  of  all,  he  says,  he 
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was  prevented  from  obeying  the  order  given  him  by  the  act  of  the 
enemies  of  his  sovereign  the  Duke  of  Mecklcnburg-Schwerin,  and 
he  says  that  the  bill  of  lading  contains  an  exception  which  in- 
cludes the.  acts  of  such  enemies.  That  is  the  iirst  point  The 
other  point  on  which  he  relies,  failing  the  first,  is  this :  that  the 
bill  of  lading  was  given  to  convey  goods  upon  a  voyage  in  respect 
of  which  there  was  a  charter-party,  and  by  the  terms  of  the  bill  of 
lading  the  charter-party  is  incorporated  therewith,  so  that  the 
defendant  is  entitled  to  rely  on  the  larger  exception  in  the  char- 
ter-party, which  he  says  includes  the  act  of  the  enemies  of  his 
sovereign,  and  also  includes  certain  other  acts  by  which  in  a  sub- 
sequent plea  he  says  he  was  prevented  from  obeying  the  order 
which  otherwise  would  have  been  lawful. 

As  to  the  first  point,  we  agree  with  the  argument  which  has 
been  addressed  to  the  Court  on  the  part  of  the  defendant  It  turns 
on  the  construction  to  be  put  on  the  words  in.  the  bill  of  lading 
"  the  King's  enemies.  "  It  is  necessary  to  take  into  consideration 
the  circumstances  under  which  the  bill  of  lading  was  signed  in 
order  properly  to  apply  those  words.  It  appears  that  a  bill  of 
lading  was  signed  at  Odessa  in  the  empire  of  Russia,  and  the  ship- 
pers appear  to  be  merchants  there ;  otherwise,  we  have  no  account 
of  their  nationality.  There  is  no  reason  for  coming  to  the  conclu- 
sion that  they  were  either  English,  or  Russians,  or  Germans ;  the 
ship  was  a  Mecklenburg  ship;  her  owners  were  Mecklenbuig 
people.  The  destination  of  the  vessel  was  English.  You  are  to 
choose  between  three  persons  who  will  equally  satisfy  the  word 
'  King  "  in  the  document  You  have  the  Emperor  of  Kussia,  who 
strictly  would  not  be  called  a  king ;  you  have  the  Queen  of  Eng- 
land, who  strictly  would  not  be  called  a  king,  although  I  believe 
that  Queen  Elizabeth  in  much  more  formal  documents  was  more 
than  once  spoken  of  as  a  king ;  and  you  have  the  Duke  of  Meck- 
lenburg-Schwerin,  who  in  strictness  may  also  be  said  not  to  be  a 
king.  But  the  word  "  king  "  in  these  documents  frequently  de- 
notes a  sovereign  capable  of  making  war,  or  upon  whom  war  could 
be  made,  and  each  of  the  three  persons  I  have  mentioned  was 
equally  a  king  in  that  sense.  Taking  into  consideration  the  per- 
sons who  made  the  contract,  and  the  place  where  it  was  made, 
Odessa,  is  that  any  reason  for  saying  that  it  is  the  enemies  of  the 
Emperor  of  Bussia  ?  Then  you  have  the  destination  —  England : 
are  you,  therefore,  to  say  it  must  mean  the  Queen's  enemies. 
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although  neither  of  the  parties  appears  to  have  been  an  English 
subject?    The  person  who  signed  this  document,  and  made  this 
stipulation  for  himself,  was  a  subject  of  the  Duke  of  Mecklen- 
burg-Schwerin,  and  that  appears  to  be  an  abundantly  sufficient 
reason  why  he  was  stipulating  against  dangers  which  might  hap- 
pen to  him,  from  his  own  enemies  rather  than  the  enemies  of 
other  peopla     It  expresses  that  by  saying  my  King's  enemies,  my 
sovereign's  enemies,  the  enemies  of  the  Duke  of  Mecklenbuig- 
Schwerin.     I  own  therefore  it  appears  to  me  that  the  good  sense 
of  the  case  is  that  "  the  King's  enemies  '  at  least  includes  the 
enemies  of  the  sovereign  of  the  person  who  made  this 
[*  14]  *  stipulation  in  the  bill  of  lading.     Accordingly,  if  it  was 
owing  to  the  enemies  of  that  sovereign  prince  that  the  order 
was  not  obeyed,  and  we  must  take  it  to  be  so  on  this  record,  judg-^ 
ment  ought  to  be  for  the  defendant 

The  other  question  turns  on  the  meaning  of  the  expression  in 
the  bill  of  lading,  **  paying  freight  for  the  said  goods  and  all  other 
conditions  as  per  charter-party. "     Now,  if  that  means  that  they 
are  to  be  bound  by  all  other  conditions  as  per  charter-party,  of 
course  the  exception  in  the  charter-party  would  be  introduced; 
but  if  it  only  means  paying  freight  for  the  said  goods,  and  fulfil- 
ling all  other  conditions  as  per  charter-party,  then  it  would  only 
incorporate  such  matters  as  would  be  fulfilled  by  the  shipper,  and 
not  an  exception  which  was  at  variance  with  the  exception  in  the 
bill  of  lading.     That  is  the  question  upon  the  second  set  of  pleas, 
and  if  it  should  be  necessary  for  us  to  give  our  judgment  upon 
that,  I  shall  be  prepared  to  state  my  opinion  in  the  morning. 
Counsel  will  then  be  good  enough  to  say  whether,  upon  this  point, 
they  require  the  formal  judgment  of  the  Court 

Byles,  J.  —  I  am  of  the  same  opinion.    I  think  the  word  "  ene- 
mies, "  at  least,  includes  the  enemies  of  the  carrier.     If  it  is  not 
specially  directed  to  the  enemies  of  the  carrier,  at  all  events  it 
includes  them.     The  "  King's  enemies  "  means  the  enemies  of  the 
carrier's  sovereign,  whatever  title  he  may  enjoy,  whether  queen, 
emperor,  president,  duke,  doge,  or  aristocratic  assembly    and  lest 
there  should  be  anything  left  out,  "  restraint  of  princes,"  I  should 
conceive,  comprehends  every  case  of  interruption  by  lawful  author- 
ity, leaving,  as  has  been  observed  in  the  course  of  the  argument, 
the  case  of  pirates  to  be  provided  for  under  the  other  exception. 
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It  has  been  settled  by  the  highest  authority  that  pirates  are  to  be 
reckoned  amongst  the  dangers  of  the  seas.  In  a  case  of  Pickering 
V.  BarMey,  in  the  24th  of  Charles  I. ,  before  Bolle,  Chief  Justice 
of  the  Queen's  Bench,  the  question  arose  in  an  action  on  a  charter- 
party,  under  seal,  and  Hale  contended  that  to  be  robbed  by  pirates 
is  a  danger  of  the  sea,  even  as  tempestuous  winds  and  shelfs  and 
rocks  are ;  and  Bolle  said,  "  I  suppose  that  pirates  are  perils  of 
the  sea,"  and  the  report  continues  thus:  and  to  this  purpose  a 
certificate  of  merchants  was  read  in  Court  that  they  were  so 
esteemed  amongst  merchants.  Tet  the  Court  desired  to  have 
Granly,  the  master  of  the  Trinity  House,  and  other  sufficient 
merchants,  to  be  brought  into  Court,  to  satisfy  the  Court  vivd  voce 
Friday  next  following.  Judgment  was  given  this  term  nil  capiat 
per  hillam,  because  the  taking  by  pirates  are  accounted  perils  of 
the  sea ;  and  the  same  law  is  laid  down  in  Barton  v.  Walliford, 
in  Comberbach's  Beports,  p.  57,  in  the  3rd  of  James  II.  So  that 
those  three  exceptions,  the  King's  enemies,  restraint  of  princes,  and 
perils  of  the  sAi,  seem  to  include  every  species  of  via  major ;  and 
by  the  technical  rules  of  our  law  it  is  necessary  to  guard  against 
incidents  of  this  nature  by  express  words. 

EsATiNa,  J.  —  I  am  of  the  same  opinion.  The  exception  being 
introduced  in  favour  of  the  carrier,  the  contract  appears  to  be 
simply  this :  I  will  carry  your  goods  safely  in  my  ship,  if  I  am 
not  prevented  from  doing  so  by  the  enemies  of  my  sovereign. 

On  the  25th  of  June  the  following  judgment  was  delivered :  — 

Willes,  J.  —  We  disposed  of  the  first  question  yesterday.  The 
other  question  is,  whether  the  exception  in  the  bill  of  lading  is 
to  be  considered  as  expanded  by  the  exception  in  the  charter- 
party.  That  depends  on  whether  the  words  "  all  other  conditions 
as  per  charter-party  "  are  to  be  taken  as  introducing  into  the  con- 
traot  by  the  bill  of  lading  all  the  provisions  of  the  charter-party ; 
or  whether,  looking  to  the  preceding  words,  "  paying  freight  for 
the  said  goods,  and  all  other  conditions,  as  per  charter-party," 
they  ars  not  to  be  taken  as  limited  by  the  context  to  conditions 
ejuadem  generis  with  that  for  the  payment  of  the  freight,  namely, 
conditions  to  be  performed  by  the  person  who  receives  the  goods 
at  the  port  of  discharge.  It  is  merely  a  question  of  construction; 
and  it  is  enough  to  say  that  the  latter  is  the  construction  which, 
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upon  consideration,  we  adopt.  With  reference  to  the  convenience 
of  trying  this  cause,  and,  if  necessary,  to  enable  Mr.  Mellish's 
clients  to  take  the  opinion  of  a  Court  of  error  upon  the  point 

whether  the  words  in  the  charter-party  were  or  were  not 
[*  15]  incorporated  in  the  bill  of  lading,  it  is  better  to  *  keep 

these  pleas  together,  and  to  give  judgment  on  those  two  for 
the  plaintiff.  Mr.  Mellish's  client  will  keep  the  judgment  that 
was  given  for  him  yesterday  upon  the  fifth  plea. 

The  other  members  of  the  Court  concurred. 

Judgment  accordingly. 

ENGLISH  NOTES. 

It  would  appear  from  the  observations  of  Lord  Cairks  in  Sted  t. 
State  Line  Steamship  Co,  (1877),  4  R.  C.  697,  703,  that  the  excepted 
peril,  like  everything  else  in  the  clause  of  exceptions^  must  refer  to 
something  happening  during  the  transit. 

Whether  the  exception  of  "restraint  of  princes"  can  be  held  to 
.cover  anything  short  of  actual  interference  or  prohibinon  by  supreme 
authority  during  the  voyage  is  raised  by  two  cases  which  may  here  be 
stated.  In  Atkinson  v.  Ritchie  (1809),  10  East,  530,  10  R.  R  872,  it 
was  held  that  the  master  of  a  British  ship  chartered  to  sail  to  St. 
Petersburgh  to  load  a  cargo  there  and  proceed  to  London,  was  not 
justified  upon  a  general  rumour  of  a  hostile  embargo  being  laid  on 
British  ships  by  the  Russian  government,  in  sailing  away  from  St. 
Petersburgh  with  half  a  cargo  ;  although  the  jury  found  that  he  acted 
hond  fidCj  and  under  a  reasonable  and  well-grounded  apprehensioD,  at 
the  time  ;  and  although  an  embargo  was  in  fact  laid  on  and  seizures 
made  of  ships  six  weeks  afterwards.  In  The  Teutonia  (1871, 1873), 
L.  R.  3  A.  &  E.  394,  4  P.  C.  171,  41  L.  J.  Adm.  4,  57,  56  L.  T.  48, 
20  W.  R.  421,  8  Moore,  P.  C.  C.  (K  S.)  411,  a  Prussian  ship  vns 
chartered  to  proceed  and  deliver  a  cargo  at  a  port  to  be  named  by 
charterers  in  Great  Britain  or  on  the  Continent  between  Havre  and 
Hamburgh.  The  charterer  named  Dunkirk.  The  master  on  arriving 
off  that  port  on  16th  July,  and  before  he  could  enter,  was  informed  by 
the  pilot  (erroneously)  that  war  had  been  declared  between  France  and 
Germany.  Upon  this  he  proceeded  to  the  Downs,  where  he  anchored 
on  the  morning  of  17th  July,  and  telegraphed  to  the  owners  of  the 
ship  for  instructions.  On  the  19th  July,  by  the  owners'  instructions, 
he  took  his  vessel  into  Dover,  which  was  the  nearest  and  safest  place 
for  the  ship  to  put  into.  He  was  there  told  by  the  German  consul  that 
war  had  been  declared  (as  it  had,  in  fact,  on  the  19th  of  July)  between 
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Prance  and  Grermany.  In  the  action  by  the  shippers  of  goods  against 
The  Teutonia  for  damages  in  not  delivering  the  goods  at  Dunkirk,  it 
was  held  by  the  judgment  of  the  Privy  Council;  afiirming  that  of  the 
High  Ck>urt  of  Admiralty,  that  the  master  was  entitled  to  a  reasonable 
time  to  make  enquiries  as  to  the  declaration  of  war,  and  that  the  time 
taken  was  not  unreasonable  ;  and,  secondly,  that  as  the  port  named  by 
the  charterer  was  an  unsafe  port,  and  Dover  was  a  port  which  might 
have  been  named  within  the  terms  of  the  charter-party,  the  shipowners 
were  entitled  to  full  freight. 

In  The  BeinHch  (1871),  L.  R.  3  A.  &  E.  424,  24  L.  T.  914,  a  Ger- 
man ship  was  under  orders  to  proceed  from  Falmouth  to  Leith  (the  act 
of  Grod,  restraint  of  princes,  &c.,  excepted).  Owing  to  the  Franco- 
German  war  she  was  liable  to  capture,  if  caught  out  of  neutral  waters. 
It  was  held  that  the  master  was  justified  in  waiting  at  Falmouth  for  a 
favourable  wind  which  would  give  him  a  good  chance  of  escaping  the 
French  cruisers. 

It  would  seem  that,  even  in  the  absence  of  special  contract,  a  carrier 
of  goods  by  water  would  have  the  benefit  of  a  similar  exception.  See 
Liver  Alkali  Co.  v.  Johnson  (Ex.  Ch.  1874),  L.  R.  9  Ex.  338,  43  L.  J. 
Ex.  216,  31  L.  T.  95  ;  Nugent  v.  Smith  (C.  A.  1876),  1  R.  C.  218 
(1  C.  P.  D.  423,  45  L.  J.  Q.  B.  697). 

AMERICAN  NOTES. 

The  contract  to  deliver  is  construed  as  subject  to  all  restraints  of  govern- 
ment, and  an  exception  as  to  results  caused  by  **  the  act  of  God,  princes,  or 
the  rulers  of  the  people,'*  covers  sanitary  and  quarantine  laws  rendering 
performance  impossible,  although,  if  the  master  or  owner  knows  that  such 
laws  will  soon  be  revoked,  it  is  his  duty  to  wait  therefor  and  carry  out  the 
contract  according  to  that  knowledge.  Bradstreet  v.  Heron,  Abbott's  Admiralty 
Cases  (U.  S.),  209  ;  Street  v.  The  Progresso,  42  Federal  Rep.  229,  and  50  id. 
835. 

By  the  law  of  both  England  and  America,  as  the  ordinary  contract  of  a 
common  carrier  by  sea  involves  an  obligation  on  his  part  to  use  due  care  and 
skill  in  navigating  the  ship  and  in  carrying  the  goods,  an  exception,  in  a  bill 
of  lading,  of  "  perils  of  the  sea,"  or  other  specified  perils,  does  not  excuse  him 
from  that  obligation,  or  exempt  him  from  liability  for  loss  or  damage  from  one 
of  those  perils,  to  which  the  negligence  of  himself  or  his  servants  has  contrib- 
uted. Campania  La  Flecha  v.  Brauer,  168  United  States,  104,  118 ;  The 
Edwin  L  Morrison,  153  id.  199,  211.  See  3  Kent's  Commentaries  (14th  ed), 
217,  and  notes.  So  an  exception  as  to  perils  of  the  seas  and  navigation  does 
not  apply  to  dangers  arising  from  a  breach  of  the  shipowner's  express  or 
implied  obligations,  such  as  a  warranty  of  seaworthiness.  Boioring  v.  The- 
baud,  56  Federal  Rep.  520,  524. 
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No.   20.  —  WILSON  SON  &  CO.  v.    OWNERS  OF    CARGO 
PER  THE  "XANTHO." 

THE  "XANTHO." 

(H.  L.  1887.) 

No.  21.  — THE  GLENDARROCH. 
(a  A,  1894.) 

RULE. 

A  coLLisiox,  without  fault  in  the  carrying  ship,  is  within 
the  exception  ^^  dangers  and  accidents  of  the  seas  "  in  a  bill 
of  lading. 

When  damage  to  the  goods  carried  arises,  apparently, 
from  a  peril  of  the  sea,  and  the  plaintiff,  owner  of  the 
goods,  alleges  that  it  was  caused  by  negligence  on  the  part 
of  the  shipowners,  the  burden  is  upon  the  plaintiff  to  prove 
negligence  as  the  cause  of  the  damage. 

Wilson  Son  ft  Co.  y.  Owners  of  Cargo  Per  The  ''  Xantho.*' 
The  '<  Xantho.*' 

IS  App.  Cm.  50S-517  (a.  c.  56  L.  J.  P.  116  ;  57  L.  T.  701 ;  36  W.  R.  353 ;  6  Aflp.  IL 

C.  207). 

[503]  Ship,  —  BUI  of  Lading.  —  Perih  of  the  Sea.  —  Collision.  —  Negligence. 

Foundering  caused  by  coUision  with  another  Teasel  is  within  the  exception 
**  dangers  and  accidents  of  the  sea  "  in  a  bill  of  lading;  and  excuses  the  ship- 
owner for  non-delivery  of  the  goods  if  it  occurs  without  fault  in  the  oanyiDg 
ship  :  — 

So  hfUU  reversing  the  decision  of  the  Court  of  AppeaL 

Woi^leg  V.  Michell  (11  Q.  B.  D.  47)  overruled. 

Appeal  from  a  decision  of  the  Court  of  Appeal  (11  P.  D.  170> 

Tlie  respondents  having  brought  an  action  in  the    Probate, 

Pivon^e,  and  Admiralty  Division  against  the  appellants,  the  cause 

oamo  on  for  trial  More  Sir  J.  Hanken.     The  following  statement 

of  the  pleadings  and  of  the  course  of  the  trial  is  taken  from  the 

judgment  of  Lord  Hkrschkll  in  this  House. 
[*  504]       •  The  owners  of  cargo  by  the  steamship  Xantho,  who 
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were  the  plaintiffs  in  the  action,  by  their  statement  of  claim 
alleged  that  they  had  suffered  damage  by  breach  of  the  con- 
tract contained  in  the  bills  of  lading  of  goods  shipped  at  Cron«^ 
stadt  on  board  the  defendants'  vessel  Xantho  for  carriage  to  Hull, 
that  the  bills  of  lading  were  indorsed  to  the  plaintiffs  to  whom 
the  property  in  the  goods  passed  by  such  indorsement,  and  that 
the  goods  were  not  delivered.  The  statement  further  alleged 
alternatively  that  the  plaintiffs  had  suffered  damage  from  the  loss 
of  their  goods  whilst  on  board  the  defendants'  vessel  by  a  colli- 
sion with  the  steamship  Valuta,  caused  by  the  negligent  naviga- 
tion of  the  defendants'  servants. 

The  statement  of  defence  denied  the  contract  and  the  breach, 
and  also  that  the  bills  of  lading  were  indorsed  to  the  plaintiffs, 
and  that  the  property  in  the  goods  thereby  passed  to  them.  In 
answer  to  the  alternative  claim  it  admitted  that  the  Xantho  came 
into  collision  with  the  Valuta,  but  denied  that  the  collision  was 
caused  by  the  negligent  navigation  of  the  Xantho,  alleging  that  it 
was  solely  caused  by  the  negligent  navigation  of  the  Valuta.  The 
defence  further  alleged  that  the  loss  was  occasioned  by  perils 
which  were  excepted  by  the  bills  of  lading. 

The  action  came  on  for  trial  before  the  President  of  the  Probate 
and  Admiralty  Division.  The  learned  counsel  for  the  plaintiffs 
put  in,  as  his  only  evidence,  the  bills  of  lading  and  admissions 
that  the  property  in  the  goods  and  the  right  to  sue  on  the  bills  of 
lading  had  passed  to  the  plaintiffs,  and  that  the  goods  had  not 
been  delivered.  The  bills  of  lading  which  were  in  the  usual 
form  contained  an  exception  in  these  terms :  "^  The  act  of  God, 
Queen's  enemies,  fire,  machinery,  boilers,  steam,  and  all  and 
every  other  dangers  and  accidents  of  the  sea,  rivers,  and  steam 
navigation  of  whatever  nature  and  kind  soever  excepted." 

In  opening  his  case  the  plaintiffs'  counsel  stated  that  the 
Xantho  was  lost  by  reason  of  a  collision  which  took  place  between 
that  vessel  and  the  Valuta  in  a  fog,  and  submitted  that  whether 
the  collision  arose  from  the  negligence  of  those  navigating  the 
Xantho  or  of  those  navigating  the  Valuta,  or  from  the  negligence 
of  both  combined,  the  loss  of  the  goods  did  not  fall  within  the 
exception  contained  in  the  bill  of  lading,  and  that  the 
plaintiffs  •  were  in  either  case  entitled  to  recover.  He  [*  505] 
relied  in  support  of  this  contention  upon  the  case  of  Wood- 
ley  v.  MicheU,  11  Q.  B.  D.  47. 
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The  learned  counsel  for  the  defendants  admitted  that  if  Woodley 
V.  Michell  were  good  law,  he  could  not  resist  this  view,  that  even 
if  he  proved  that  no  negligence  was  to  be  imputed  to  the  XanthOy 
and  that  the  disaster  was  solely  due  to  the  negligence  of  the 
Valuta,  as  he  could  not  prove  that  it  arose  from  an  inevitable 
accident,  the  result  must  be  a  decision  for  the  plaintiffs.  He  con- 
sidered, therefore,  that  the  only  course  open  to  the  defendants  was 
to  test  the  law  laid  down  in  WoodUy  v.  Michell,  by  appeal  to  this 
House. 

The  learned  President  thereupon  gave  judgment  for  the  plaintiffs. 

The  Court  of  Appeal  (Lord  Esher,  M.  R,  Bowen  and  Fby, 
L  JJ.)  aflSrmed  the  President's  decree  (11  P.  D.  170). 

Against  these  decisions  the  defendants  appealed. 

March  17.  Sir  R  Webster,  A.  G.,  and  Sir  W.  Phillimore  (J. 
P.  Aspinall,  with  them),  for  the  appellants :  — 

The  present  is  really  an  appeal  against  Woodley  v.  Michell 
That  decision  is  inconsistent  with  all  the  other  authorities  (ex- 
cept a  dictum  of  Brett,  L.  J.,  in  Chartered  Mercantile  Bank  of 
India  v.  Netherlands  India  Steam  Navigation  Company,  10  Q.  R 
D.  521,  530,  and  should  be  overruled.  Collision  is  a  peril  of  the 
sea ;  it  is  one  of  the  dangers  or  accidents  intended  to  be  insured 
against  This  is  admittedly  so  in  insurance  cases  when  the  colli- 
sion is  brought  about  by  the  negligence  of  another  ship,  and  it 
does  not  cease  to  be  so  when  the  ship  insured  is  also  in  fault: 
Sinith  V.  Scott,  4  Taunt  126  (13  R  R  568) ;  Hale  v.  Washing- 
ton Instirance  Company,  2  Story  Rep.  (U.  S.)  176,  per  Story,  J. 
Collision  then  being  a  peril  of  the  sea  within  the  meaning  of  a 
policy  of  insurance,  it  must  also  be  a  peril  of  the  sea  within  the 
moaning  of  a  bill  of  lading.  The  same  meaning  must  be  given  to 
the  same  words  in  both  instruments.  But  the  difference  of  liabil- 
ity in  the  two  cases  arises  from  the  circumstance  that  under  a  bill 
of  lading  the  shipowner  cannot  excuse  himself  from  his 
I*  ri06]  liability  as  *  carrier  if  the  peril  —  i  e.,  the  collision  —  be 
brought  about  by  his  own  negligence.  The  reason  of  this 
Ih  that  in  a  policy  of  insurance  the  causa  proxima  alone  is  to  be 
(^oUHiilered ;  whereas  in  a  contract  of  carriage  the  causa  remota 
inny  bo  looked  at,  and  the  carrier  cannot  take  advantage  of  his 
tiwn  wixnig  which  caused  the  collision.  An  illustration  of  this 
hplMMU's  in  Zhyd  v.  General  Iron  Screw  Collier  Company,  3  H.  & 
H.  *JS4,  where  it  was  assumed  that  collision  was  *  an  accident  or 
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damage  of  the  seas ; '  and  see  Phillips  v.  Clark,  2  C.  B.  (N.  S. ) 
156.  The  distinction  between  the  liability  of  an  insurer  and  of 
a  shipowner  was  clearly  pointed  out  by  Willes,  J.,  in  Gfrill  v. 
General  Iron  Screw  Collier  Company,  L.  R  1  C.  P.  600,  611. 
Collision  having  been  proved  by  the  shipowner  the  burden  of 
proof  is  shifted  on  to  the  cargo  owner,  who  must  prove  that  the 
collision  was  caused  by  the  shipowner's  negligenca  Czech  v. 
General  Steam  Navigation  Company,  L.  B.  3  C.  P.  14,  19  n.  ;  The 
Helene,  Br.  &  Lush.  429,  L.  R  1  P.  C.  231 ;  The  Norway,  Br.  & 
Lush.  404 

Collision  with  a  sunken  rock  is  admittedly  a  peril  of  the  sea. 
Then  why  not  also  collision  with  another  vessel  ?  And  what  dif- 
ference can  it  make  that  the  negligence  of  a  third  party  is  the 
cause  ?  The  negligence  of  other  vessels  is  as  much  a  matter  be- 
yond the  shipowner's  control  as  the  violence  of  the  winds  and 
waves.  The  words  "  perils  "  or  **  dangers  and  accidents  of  the 
seas  '  are  certainly  large  enough  to  include  collision ;  for  they 
were  held  to  include  pirates  and  men-of-war  before  those  words 
were  introduced.     Pickering  v.  Barkley,  2  Roll.  Abr.  248,  pi.  10. 

Woodley  v.  Michell  was  distinguished  in  Garston  Sailing  Ship 
Company  v.  Hickie,  18  Q.  B.  D.  17,  where  it  was  held  that  a 
collision  caused  solely  by  the  negligence  of  another  ship  was 
a  "^  danger  or  accident  of  navigation  "  within  the  meaning  of  a 
charter-party. 

HoUams  (Sir  C.  Bussell,  Q.  C. ,  with  him),  for  the  respondents :  — 

The  decision  below  was  right  and  for  the  reasons  there  giv^n. 
The  burden  of  proof  that  the  loss  was  caused  by  the  excepted  dan- 
gers was  on  the  defendants ;  and  they  failed  to  prove  it.  JPrimd 
facie  a  collision  is  not  a  danger  or  accident  of  the  seas ; 
*  from  the  mere  fact  of  collision  no  inference  can  be  [*  507] 
drawn.  The  present  was  admittedly  not  a  case  of  inevit- 
able accident ;  therefore,  there  must  have  been  negligence  in  some 
one.  If  the  negligence  was  partly  or  wholly  that  of  the  carrier  he 
is  not  relieved  from  liability.  It  was  for  the  defendants  therefore 
to  show  how  the  collision  occurred ;  and  this  being  so  the  judg- 
ment below  was  right,  whether  Woodley  v.  Michell  be  good  or 
bad  law.  As  to  the  burden  of  proof  being  on  the  shipowners  see 
1  Taylor  Ev.  ss.  364,  365 ;  Angell  on  Carriers,  s.  202 ;  Czech  v. 
General  Steam  Navigation  Company,  per  WiLLES,  J.  ;  and  Taylor 
v.  Liverpool  and  Great  Western  Steam  Company,  L.  R  9  Q.  & 
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546.  The  exception  in  the  charter-party  is  only  intended  to 
exempt  from  misfortunes  which  human  prudence  cannot  guard 
against:  Buller  v.  Msher,  3  Esp.  67;  the  defendants  have  not 
shown  that  they  could  not  guard  against  this  one.  To  hring  a 
case  within  ''  perils  of  the  sea, "  there  must  be  some  extraordinary 
violence  of  the  elements,  something  inevitable  or  overwhelming. 
A  strong  authority  for  the  respondents  is  the  opinion  of  Story, 
J.,  to  this  effect  in  Story  on  Bailments,  s.  512  a.  In  policies  of 
insurance  a  more  liberal  construction  is  adopted  than  in  charter- 
parties  and  bills  of  lading,  which  should  be  interpreted  strictly 
against  the  carrier.  If  the  House  should  consider  the  judgment 
below  wrong  there  must  be  a  new  trial,  that  the  real  facts  may  be 
known. 

Sir  R  Webster,  A.  -G. ,  replied. 

The  House  took  time  for  consideration. 

July  14.     Lord  Herschkll  :  — 

My  Lords,  in  order  to  render  clear  the  exact  point  which  has  to 
be  determined  in  this  case  it  will  be  necessary  to  state  with  some 
minuteness  the  pleadings  and  the  course  which  the  case  took  at 
the  trial. 

[After  stating  the  pleadings  and  the  course  taken  at  the  trial  in 
the  words  above  set  out,  his  Lordship  proceeded  as  follows :  — ] 

I  think  the  defendants'  counsel  was  perfectly  correct  in 
[•  508]  the  *  course  which  he  took.  If  he  had  proved  to  demon- 
stration that  his  vessel  was  free  from  blame,  and  that  the 
other  vessel's  negligence  alone  caused  the  disaster,  he  would  have 
established  no  defence  so  long  as  Woodley  v.  Michell,  11  Q.  B.  D. 
47,  stood.  He  accordingly  wisely  abstained  from  the  idle  task 
of  attempting  to  prove  facts  which  the  Court  of  Appeal  had  held 
to  be  wholly  immaterial. 

It  appears  to  me  that  the  only  question  which  arises  for  your 
Lordships*  determination  in  this  case  is  whether  the  decision  in 
Woodley  v.  Michell  can  be  sustained.  In  that  case  an  action  was 
brought  on  a  bill  of  lading.  The  goods  were  lost  owing  to  a  col- 
lision between  the  defendants'  vessel  and  another  vessel.  The 
jury  found  that  there  was  no  negligence  on  the  part  of  the  master 
or  crew  of  the  carrying  vessel.  The  Court  of  Appeal  held  that 
the  defendants  were  not  protected  by  the  exception  of  *  perils  of 
the  sea  "  contained  in  the  bill  of  lading,  and  gave  judgment  for 
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the  plaintiffs.  The  Master  of  the  Bolls  said :  '  What  I  think 
it  necessary  in  this  case  to  say  (and  I  repeat  it  without  any  doubt) 
is,  that  although  a  collision  when  brought  about  without  any  neg- 
ligence of  either  vessel  is  or  may  be  a  peril  of  the  sea,  a  collision 
brought  about  by  the  negligence  of  either  of  the  vessels,  so  that 
without  that  negligence  it  could  not  have  happened,  is  not  a  peril 
of  the  sea  within  the  terms  of  that  exception  in  a  bill  of  lading. " 
And  Cotton,  L.  J.,  thus  expresses  himself:  "There  is  no  deci- 
sion which  is  binding  upon  us  that  a  collision  occasioned  by  the 
negligence  of  one  of  the  ships  is  a  peril  of  the  sea.  Looking, 
then,  upon  it  with  reference  to  decided  cases,  and  according  to 
the  ordinary  interpretation  of  words,  I  cannot  see  how,  if  there 
was  no  peril  from  sea  or  wind,  and  an  accident  is  caused  by  the 
negligent  act  of  one  of  the  two  ships  which  comes  into  collision, 
that  can  be  said  to  be  a  peril  of  the  sea.  * 

The  question.  What  comes  within  the  term  **  perils  of  the  sea  " 
(and  certainly  the  words  "  dangers  and  accidents  of  the  sea  '  can- 
not have  a  narrower  interpretation),  has  been  more  frequently  the 
subject  of  decision  in  the  case  of  marine  policies  than  of  bills  of 
lading.  I  will  first  notice  the  decisions  pronounced  with  regard 
to  the  former  instrument,  and  then  inquire  how  far  a  different 
interpretation  is  to  be  applied  in  the  case  of  the  latter. 

*  I  think  it  clear  that  the  term  **  perils  of  the  sea  "  does  [•  509] 
not  cover  every  accident  or  casualty  which  may  happen  to 
the  subject-matter  of  the  insurance  on  the  sea.  It  must  be  a  peril 
*  of  "  the  sea.  Again,  it  is  well  settled  that  it  is  not  every  loss 
or  damage  of  which  the  sea  is  the  immediate  cause  that  is  covered 
by  these  words.  They  do  not  protect,  for  example,  against  that 
natural  and  inevitable  action  of  the  winds  and  waves,  which 
results  in  what  may  be  described  as  wear  and  tear.  There  must 
be  some  casualty,  something  which  could  not  be  foreseen  as  one 
of  the  necessary  incidents  of  the  adventure.  The  purpose  of  the 
policy  is  to  secure  an  indemnity  against  accidents  which  may  hap- 
pen, not  against  events  which  must  happen.  It  was  contended 
that  those  losses  only  were  losses  by  perils  of  the  sea,  which  were 
occasioned  by  extraordinary  violence  of  the  winds  or  waves.  I 
think  this  is  too  narrow  a  construction  of  the  words,  and  it  is 
certainly  not  supported  by  the  authorities,  or  by  common  under- 
standing. It  is  beyond  question,  that  if  a  vessel  strikes  upon  a 
sunken  rock  in  fair  weather  and  sinks,  this  is  a  loss  by  perils  of 
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±A  s«.  And  a  loss  by  foundering,  owing  to  a  vessel  coming  into 
cyi:i:?i.:a  with  another  vessel,  even  when  the  collision  results  from 
sui  atfgliz«ce  of  that  other  vessel,  falls  within  the  same  category. 
IniieinL  I  am  aware  of  only  one  case  which  throws  a  doubt  upon 
tie  ppjcoeitioa  that  every  loss  by  incursion  of  the  sea,  due  to  a 
vttswl  coming  accidentally  (using  that  word  in  its  popular  sense) 
iaR»  ci?ncract  with  a  foreign  body,  which  penetrates  it  and  causes 
i  Itfttk.  IS  a  It?^  by  a  peril  of  the  sea.  I  refer  to  the  case  of  Cullm 
T.  B-idrT.  5  iL  A  a  461  (17  R  R  400),  where  a  ship  having 
:)%«a  sunk  by  another  ship  firing  upon  her  in  mistake  for  an 
eiwniy.  the  Court  inclined  to  the  opinion  that  this  was  not  a  loss 
by  reri!^  of  die  sea.  I  think,  however,  this  expression  of  opinion 
^CuivL?  alone,  and  has  not  been  sanctioned  by  subsequent  cases. 

Bug  ::  is  said  that  the  words  "  perils  of  the  sea  *  occurring  in  a 
*:::.l*  .»f  lading,  or  other  contract  of  carriage,  must  receive  a  diflfer- 
ecs  xaterpretation  from  that  which  is  given  to  them  in  a  policy  of 
aiaritie  ittjurance ;  that  in  the  latter  case  the  causa  proxima  alone 
::>  wt;arded ;  whilst,  in  the  former,  you  may  go  behind  the  causa 
proxima,  and  look  at  what  was  the  real  or  eflBcient  causa 
•oIO^  •It  is  on  this  view  that  the  Court  of  Appeal  acted  in 
Jl'iMxUejf  V.  Michell, 
Xow,  I  quite  agree  that  in  the  case  of  a  marine  policy  the  causa 
yr.*jcifaa  alone  is  considered     If  that  which  immediately  caused 
the  losjs  was  a  peril  of  the  sea,  it  matters  not  how  it  was  induced, 
exou  if  it  were  by  the  negligence  of  those  navigating  the  vessel 
U  i$  equally  clear  that  in  the  case  of  a  bill  of  lading  you  may 
^vunetiuuv?  liH^k  behind  the  immediate  cause,  and  the  shipowner 
i*  uv>t  |»rv»t^vteii  by  the  exception  of  perils  of  the  sea  in  every  case 
iu  whtvh  he  would  be  entitled  to  recover  on  his  policy,  on  the 
^rvHuul  that  there  has  been  a  loss  by  such  perils.     But  I  do  not 
ih.uk  thi^  ditYerence  arises  from  the  words  "perils  of  the  sea* 
hax  ivs^  a  different  meaning  in  the  two  instruments,  but  from  the 
v\^4t;e\t  v>t  general  scope  and  purpose  of  the  contract  of  carriage 
ewtuviuvs  iw  cx^rtain  cases  the  operation  of  the  exception.     It 
x^vHilvt  in  luy  opinion,  be  very  objectionable,  unless  well  settled 
r^^r.^v^^l:Y  iViuivlKnl  it,  to  give  a  diflferent  meaning  to  the  same 
v^v^^vW  vwurviujt  in  two  maritime  instruments.     The  true  view 
^^viwit*  l\^  wu»  to  l^  presented  by  Willes,  J.,  in  his  judgment  in 
v^'  :\.  ^^'*C'^»•  I^^^  jSrini?  Collier  Company,  L.  R  1  C.  P.  600, 
v^lt     TV  qutvitiv>n  there  arose  whether,  when  a  vessel  was  lost 
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by  a  collision  caused  by  the  negligence  of  those  navigating  the 
carrying  ship,  the  case  fell  within  the  exception  of  **  perils  of  the 
sea.  *  It  was  held  that  it  did  not  Beference  having  been  made 
to  cases  on  policies  of  insurance,  and  the  interpretation  there  put 
upon  these  words,  Willes,  J. ,  said,  **  I  may  say  that  a  policy  of 
insurance  is*  an  absolute  contract  to  indemnify  for  loss  by  perils  of 
the  sea,  and  it  is  only  necessary  to  see  whether  the  loss  comes 
within  the  terms  of  the  contract,  and  is  caused  by  perils  of  the 
sea;  the  fact  that  the  loss  is  partly  caused  by  things  not  dis- 
tinctly perils  of  the  sea,  does  not  prevent  its  coming  within  the 
contract.  In  the  case  of  a  bill  of  lading  it  is  dififerent,  because 
there  the  contract  is  to  cany  with  reasonable  care,  unless  pre- 
vented by  the  excepted  perils.  If  the  goods  are  not  carried  with 
reasonable  care,  and  are  consequently  lost  by  perils  of  the  sea,  it 
becomes  necessary  to  reconcile  the  two  parts  of  the  instrument, 
and  this  is  done  by  holding  that  if  the  loss  through  perils 
of  the  *  sea  is  caused  by  the  previous  default  of  the  ship-  [*  511] 
owner,  he  is  liable  for  this  breach  of  his  covenant.  * 

So  far  as  I  am  aware,  until  the  case  of  Woodley  v.  Michell  was 
decided,  there  was  no  authority  for  saying  that  a  loss  the  proxi- 
mate cause  of  which  was  a  peril  of  the  sea,  and  which  did  not 
result  from  the  act  or  default  of  the  carrier,  was  not  within  the 
exception.  In  the  case  of  the  Chartered  Mercantile  Bank  of  India 
V.  Netherlands  India  Steam  Navigation  Company,  10  Q.  B.  D. 
521,  530,  the  present  Master  of  the  B(^ls  suggested  the  view 
that  a  loss  by  a  collision  due  to  the  negligence  not  of  the  carry- 
ing but  of  the  other  vessel,  was  not  a  loss  by  perils  of  the  sea. 
He  said :  "  If  the  collision  is  caused  without  any  fault  on  the 
part  of  the  carrying  ship,  but  is  caused  by  reason  of  negligence  on 
the  part  of  those  who  are  conducting  the  other  ship,  it  cannot  be 
called  an  accident  of  the  sea.  An  accident  is  that  which  happens 
without  the  fault  of  anybody,  and  consequently  a  collision  which 
is'the  fault  of  somebody  is  not  an  accident  of  the  sea. '  This  was 
a  dictum  certainly  not  necessary  for  the  decision  of  that  case.  But 
in  Woodley  v.  Michell,  it  was  repeated  and  adopted  as  the  ground 
of  judgment  With  the  greatest  respect  for  that  learned  Judge, 
the  weight  of  whose  opinion  on  any  question  of  maritime  law  I 
fully  recognise,  I  am  unable  to  perceive  why  a  loss  occasioned  by 
an  inroad  of  the  sea  owing  to  a  casualty  over  which  the  ship- 
owner and  his  servants  had  no  control,  should  not  be  held  to  be 
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within  the  exception.  If  the  distinction  pointed  out  by  Willes, 
J.,  between  the  rules  governing  the  construction  of  policies  of 
marine  insurance  and  bills  of  lading  be  the  true  one^  it  is  cer- 
tainly not  applicable  to  such  a  case.  I  am  unable  to  concur  in 
the  view  that  a  disaster  which  happens  from  the  fault  of  some- 
body can  never  be  an  accident  or  peril  of  the  sea ;  and  I  think  it 
would  give  rise  to  distinctions  resting  on  no  sound  basis,  if  it 
were  to  be  held  that  the  exception  of  perils  of  the  seas  in  a  bill 
of  lading  was  always  excluded  when  the  inroad  of  the  sea  which 
occasioned  the  loss  was  induced  by  some  intervention  of  human 
agency.  Take  the  case  >;ehich  I  put  in  the  course  of  the  argu- 
ment, of  a  ship  which  strikes  upon  a  rock  and  is  lost,  because  the 
light  which  should  have  warned  the  mariner  against  it  has 
[•  512]  *  become  extinguished  owing  to  the  negligence  of  the  per- 
son in  charge.  Why  should  this  not  be  within  the  excep- 
tion, whilst  a  similar  loss  arising  from  a  vessel  coming  into 
contact  with  a  rock  not  marked  upon  the  chart  admittedly  would 
be  ?  And  what  substantial  distinction  is  there  between  this  latter 
case  and  that  of  a  vessel  foundering  through  collision  with  a  ship 
at  anchor  left  at  night  without  lights  ?  For  these  reasons  I  have 
anived  at  the  conclusion  that  the  case  of  WoodUy  v.  Michdl  can- 
not be  supported. 

It  was  contended  by  the  learned  counsel  for  the  appellants  that 
if  your  Lordships  should  take  this  view,  the  judgment  ought  to 
be  entered  for  them.  I  cannot  concur  in  thia  With  the  author- 
ity of  WoodUy  V.  Michdl  in  their  favour,  when  once  it  was  ad- 
mitted that  the  accident  was  not  inevitable,  it  was  as  fruitless  for 
the  respondents  to  give  evidence  of  the  negligence  of  the  appel- 
lants as  it  was  for  the  appellants  to  seek  to  cast  the  blame  on  the 
otlier  vessel.  Much  argument  was  addressed  to  your  Lordships 
on  the  question,  whether  when  the  plaintiffs  had  proved  that  the 
goods  had  not  been  delivered,  thus  throwing  the  anus  on  the  de- 
fendants of  excusing  their  non-delivery,  proof  by  them  that  the 
vessel  had  been  sunk  in  a  collision  would  be  sufficient  to  shift  the 
amis  and  render  it  incumbent  on  the  plaintiffs  to  establish  that 
the  collision  was  due  to  the  defendants'  negligence,  or  whether 
tlie  defendants,  to  bring  themselves  within  the  exception,  most 
show  that  the  loss  was  not  due  to  a  cause  induced  by  their  own 
negligence.  I  do  not  think  that  this  point  is  now  before  your 
Lordships  for  decision.     Arguments  of  weight  have  been  adduced 
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in  support  of  either  view.  I  certainly  must  not  be  understood  as 
deciding  that  the  mere  proof  of  loss  by  collision,  under  circum- 
stances as  consistent  with  its  resulting  from  the  negligence  of  the 
carrying  ship  as  from  any  other  cause,  would  exonerate  the 
defendants. 

I  move  your  Lordships  that  the  judgment  appealed  from  be 
reversed,  and  that  there  be  a  new  trial  of  the  action. 

Lord  Bramwell  :  — 

My  Lords,  my  noble  and  learned  friend  has  been  kind  enough 
to  read  his  opinion  first  in  consequence  of  its  containing  a 
fuller  *  statement  of  the  facts  than  what  I  am  about  to  [*  513] 
read  to  your  Lordships. 

The  plaintiffs'  statement  of  claim  is  for  the  non-delivery  of 
goods  according  to  a  bill  of  lading,  with  an  alternative  claim  for 
loss  of  the  goods  therein  mentioned,  owing  to  the  negligence  of 
the  defendants.  It  was  admitted  at  the  trial  by  the  defendants 
that  the  goods  had  not  been  delivered  according  to  the  bill  of  lad- 
ing. It  was  admitted  by  the  plaintiffs  that  the  vessel  sank  owing 
to  damage  received  in  a  collision.  It  was  admitted  by  the  defend- 
ants that  that  collision  was  not  the  result  of  inevitable  accident, 
i.  e. ,  of  winds,  waves,  or  other  natural  causes.  The  plaintiffs  con- 
tended, on  the  authority  of  Woodley  v.  Michell,  11  Q.  B.  D.  47, 
that  that  being  so  they  were  entitled  to  judgment,  whether  the 
collision  was  attributable  to  the  negligence  of  the  defendants  with 
or  without  negligence  on  the  other  ship,  or  wholly  to  the  negli- 
gence of  that  other.  The  President  so  ruled,  considering  himself 
bound  by  Woodley  v.  MichM.  That  case  decided  that  a  damage 
including  foundering  occasioned  by  collision  was  not  a  loss  by 
perils  of  the  6ea  within  those  words  of  exception  in  a  bill  of  lad- 
ing, unless  occasioned  by  action  of  sea  or  wind  or  inevitable  acci- 
dent, and  therefore  that  a  collision  occasioned,  whether  by  the 
n^ligence  of  the  one  ship  or  the  other,  or  both,  was  not  a  loss 
by  such  perils.  The  now  defendants  appealed,  but  the  ruling 
was  upheld,  the  Court  giving  reasons  for  their  opinion,  and  also 
relying  on  the  case  of  Woodley  v.  MichelL  With  great  respect  I 
cannot  agree.  I  think  that  case  wrongly  decided,  and  I  differ 
from  the  reasons  given  in  support  of  the  judgment  in  that  and  in 
this  case.  Was  it  by  a  peril  of  the  sea  that  the  defendants'  ship 
foundered?  The  facts  are,  that  the  sea -water  flowed  into  her 
/ 


t 


882  SHIP. 

Vo.  90. — WilMn  &  Go.  T.  Ownm  of  Cargo  <*Xaafho,''  18  App.  Cm.  618,  614. 

through  a  hole,  and  flowed  in  such  quantities  that  she  sank.  It 
seems  to  me  that  the  bare  statement  shows  she  went  to  the  bottom 
through  a  peril  of  the  sea.  If  the  hole  had  been  small,  there 
being  a  piece  of  bad  wood,  a  plank  starting,  or  a  similar  cause,  it 
would  be  called  a  leak,  and  no  one  would  doubt  that  she  found- 
ered from  a  peril  of  the  sea.     Does  it  make  any  difference  that 

the  hole  was  large,  and  occasioned  by  collision  ?  I  cannot 
[*  514]   think  it  does.     It  is  admitted  *  that  if  the  question  had 

arisen  on  an  insurance  against  loss  by  perils  of  the  sea 
this  would  have  been  within  the  policy  a  loss  by  perils  of  the  sea. 
Are  the  words  to  have  different  meanings  in  the  two  instruments  ? 
Why  should  they  ?  Different  consequences  may  follow.  The  in- 
surer may  be  unable  to  defend  himself  on  the  ground  that  the 
lo6S  was  brought  about  by  the  negligence  of  the  crew,  while  the 
freighter  may  maintain  an  action  on  the  ground  that  it  was.  But 
how  is  the  loss  a  loss  by  perils  of  the  sea  in  one  case  and  not  in 
the  other  t  The  argument  is,  that  wind  and  waves  did  not  cause 
the  loss,  but  negligence  in  some  one.  But  surely,  if  that  were 
so,  a  loss  by  striking  in  calm  weather  on  a  sunken  rock  not  marked 
on  the  chart  would  not  be  a  loss  by  perils  of  the  seas  within  the 
bill  of  lading;  or  striking  on  a  rock  from  which  the  light  bad 
Won  removed,  or  an  iceberg,  or  a  vessel  without  lights.  I  cannot 
bring  myself  to  see  that  such  cases  are  not  losses  by  perils  of  the 
aoa.  Is  not  the  chance  of  being  run  against  by  a  clumsy  rider  one 
of  the  i>erils  of  hunting  ?  It  would  be  strange  if  an  underwriter 
on  cargo,  suing  in  the  name  of  the  cargo  owners  on  the  bill  of 
Iftding  should  say,  *  I  have  paid  for  a  loss  by  perils  of  the  sea, 
and  claim  on  you  because  the  loss  was  not  by  perils  of  the  sea.' 
Tho  Court  of  Appeal,  with  great  respect,  argued  as  though  the  col- 
liMiou  caused  the  loss.  So  it  did  in  a  sensa  It  was  a  catisa  sine 
ui(f^  iKm,  but  it  was  not  the  cat^a  causans.  It  was  eau$a  remota, 
but  not  cfuua  proxima.  The  catisa  proxima  of  the  loss  was  found- 
141  iu^.  It  would  be  strange  if  a  plank  started,  and  the  vessel  went 
Ui  tli«  bottom  in  consequence,  that  it  should  be  held,  "  Oh,  the 
\mn  in  not  by  perils  of  the  seas,  but  by  bad  carpentering."  Let 
ihtih*  liti  no  doubt  I  do  not  say  that  in  such  case  the  freighter 
mlj^Ut  not  oomplain  that  his  goods  were  carried  in  an  unseaworthy 
«|ii|i      All  I  say  is,  that  the  toss  would  be  by  perils  of  the  seas. 

tj,  In  only  noooasary  for  this  House  to  say  that  if  the  foundering 
\f  «ii  in  ouHioniHl  by  a  collision,  with  no  blame  on  the  defendants. 
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they  ought  to  have  succeeded.  For  this  is  what  they  oflfered  to 
prove,  and  were  told  that  it  was  useless  to  do  so.  Mr.  HoUams 
argued  that  they  ought  to  have  insisted  on  their  right  to  prove 
their  casa  I  am  clearly  of  a  different  opinion.  I  think 
when  •  the  Judge  says,  *  I  shall  decide  against  you  though  [*  515] 
you  prove  what  you  say, "  the  party  must  acquiesce  for  the 
time,  and  seek  his  remedy  by  appeal.  I  think  that  the  Judge 
might  properly  refuse  to  hear  the  evidence,  for  he  might  truly  say 
that  in  his  opinion  this  evidence  is  irrelevant  to  any  issue  on  the 
record ;  no  one  giving  it  would  be  liable  to  the  penalty  of  perjury. 
The  practice  in  my  experience  has  always  been  in  conformity  with 
what  I  am  now  saying. 

The  judgment,  then,  must  be  set  asidcw  The  Attorney-General 
contended  that  it  should  be  entered  for  the  defendants.  That  also 
is  impossible.  It  could  not  have  been  done  before  the  Judicature 
Act,  and  that  Act  does  not  authorise  it  It  would  be  most  unjust 
to  the  plaintiffs.  They,  relying  on  the  law  as  it  had  been  laid 
down,  proved  what  was  a  sufficient  case,  and  did  not  give  what 
would  have  been  irrelevant  evidence  if  the  law  had  been  rightly 
laid  down.  I  say  nothing  about  burden  of  proof.  All  I  say  is, 
that  if  the  collision  was  in  no  way  the  fault  of  the  defendants' 
crew  they  are  entitled  to  judgment 

Lord  Macnaghten  :  — 

My  Lords,  in  this  case  the  bill  of  lading  on  which  the  ques- 
tion arises  is  in  common  form.  In  the  usual  terms  it  states  the 
engagement  on  the  part  of  the  shipowner  to  deliver  the  goods 
entrusted  to  his  care.  At  the  same  time  it  specifies,  by  way  of 
exception,  certain  cases  in  which  failure  to  deliver  those  goods 
may  be  excused.  So  much  for  the  express  terms  of  the  bill  of 
lading.  But  the  shipowner's  obligations  are  not  limited  and 
exhausted  by  what  appears  on  the  face  of  the  instrument  Under- 
lying the  contract,  implied  and  involved  in  it,  there  is  a  warranty 
by  the  shipowner  that  his  vessel  is  seaworthy,  and  there  is  also 
an  engagement  on  his  part  to  use  due  care  and  skill  in  navigating 
the  vessel  and  carrying  the  gooda  Having  regard  to  the  duties 
thus  cast  upon  the  shipowner,  it  seems  to  follow  as  a  necessary 
consequence,  that  even  in  cases  within  the  very  terms  of  the  ex- 
ception in  the  bill  of  Ijuiing,  the  shipowner  is  not  protected  if 
any  default  or  negligence  on  his  part  has  caused  or  contributed  to 
the  loss. 
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Turning  now  to  the  facts  of  the  case,  we  find  that  it 
[*  516]  was  •  admitted  at  the  trial  that  the  vessel  with  the  goods 
on  hoard  foundered  at  sea  in  consequence  of  a  collision. 
The  exception  in  the  bill  of  lading  includes  "  dangers  and  acci- 
dents of  the  sea. "  Is  shipwreck  by  collision  a  danger  or  accident 
of  the  sea?  I  should  say,  undoubtedly  it  is.  Then  comes  the 
question,  How  was  the  collision  brought  about?  Of  that  we 
know  nothing,  except  that  it  was  not  due  to  inevitable  accident 
So  much  was  admitted.  It  follows  from  that  admission  that  one 
or  both  of  the  vessels  that  came  into  collision  must  have  been  to 
blame. 

In  that  state  of  things  I  should  have  thought  that  the  issue 
between  the  parties  was  reduced  to  this  question.  Was  the  carry- 
ing vessel  in  fault?  If  it  was  not,  the  shipowner  is  protected. 
If  it  was,  though  the  loss  occurred  through  one  of  the  excepted 
perils,  the  shipowner  cannot  rely  on  the  exception. 

Unfortunately  that  simple  issue  was  obscured,  and  the  trial  of 
the  action  was  rendered  abortive  by  reason  of  the  decision  in 
Woodley  v.  Michell,  11  Q.  B.  D.  47.  In  the  face  of  that  decision 
it  would  have  been  idle  for  the  parties  to  have  gone  into  the  facts 
at  the  trial.  It  would  have  been  a  work  of  supererogation  onf  the 
part  of  the  plaintififs  to  have  proved  that  the  carrying  vessel  was 
in  fault  The  defendants  would  have  been  no  nearer  winning  if 
they  had  established  by  the  clearest  evidence  that  up  to  the  mo- 
ment of  collision  they  had  performed  every  duty  cast  upon  them. 
Under  these  circumstances  the  parties  have  been  compelled  to 
come  to  your  Lordships'  House,  appealing  in  form  against  the 
judgment  of  the  Court  of  Appeal  in  the  present  case,  but  in  real- 
ity against  the  decision  in  Woodley  v.  Michell. 

Your  Lordships  are  therefore  called  upon  to  determine  whether 
the  rule  laid  down  in  Woodley  v.  Michell  can  be  supported  on 
principle  or  authority.  Authority  in  its  favour  there  is  nona 
The  industry  of  counsel  could  not  produce  any  passage  from  any 
recognised  treatise,  or  from  any  reported  judgment,  countenancing 
the  doctrine,  except  one  observation  in  Chartered  Mercantile  Bank 
of  India  v.  Netherlands  India  Steam  Navigation  Company,  10  Q. 
B.  D.  530,  which  was  not  necessary  for  the  decision. 

It  seems  to  me  to  be  equally  diflScult  to  support  the  rule  in 

Woodley  v.    MicheU  on  principla      If    the   accident  is 

[•517]  brought  *  about  by  the  negligence  of  the  owner  of  the 
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carrying  vessel,  or  his  servants,  it  would  be  contrary  to  com- 
mon sense  and  against  all  sound  principle  to  allow  one  who 
was  the  author  of  the  mischief  to  avail  himself  of  his  own  wrong. 
But  if  the  carrying  shipowner  is  free  from  all  blame,  why  should 
he  suffer  for  the  errors  or  misconduct  of  those  over  whom  he  has 
no  control  ?  As  far  as  he  and  his  vessel  are  concerned  what  differ- 
ence can  it  make  whether  the  collision  is  caused  by  a  sunken  rock, 
or  by  an  iceberg,  or  by  another  vessel,  or  whether  that  other  ves- 
sel is  or  is  not  in  fault  ? 

It  seems  to  me,  if  I  may  say  so  with  all  deference,  that  the 
error  of  the  Court  of  Appeal  in  the  present  case  is  to  be  found  in 
this :  they  start  with  the  assumption  that  the  same  words  have 
different  meanings  when  used  in  policies  of  assurance  and  when 
used  in  bills  of  lading.  For  that  assumption  there  is  not,  I 
venture  to  think,  any  foundation.  Different  considerations,  no 
doubt,  apply  to  the  two  contracts,  a  contract  of  indemnity  and  a 
contract  of  carriage,  and  the  same  event  may  have  a  different  re- 
sult in  the  one  case  from  what  it  would  have  in  the  other;  but 
in  mercantile  contracts  so  closely  connected  the  same  words  must 
have  the  same  meaning.  Whatever  the  expression  **  perils  of  the 
sea  '  means  in  a  policy  of  assurance,  it  means  neither  more  nor 
less  in  a  bill  of  lading. 

The  result  in  my  opinion  is,  that  the  appeal  must  be  allowed 
and  the  litigant  parties  must  begin  over  again. 

Orders  appealed  from  reversed;  and  a  new  trial  ordered; 
the  costs  of  the  trial  already  had  to  he  costs  in  the  cause  ; 
and  the  costs  in  the  Court  of  Appeal  and  in  this  House  to 
he  defendants*  costs  in  the  cause;  cause  remitted  to  the 
Prohate,  Divorce,  and  Admiralty  Division^ 
Lords'  Journals,  14th  July,  1887. 

The  OlendaiTOoh. 

1894,  P.  226-238  (s.  c.  63  L.  J.  P.  89;  70  L.  T.  844;  7  Asp.  M.  C.  420). 

Admiralty,  —  Damage  to  Cargo,  —  Bill  of  Lading,  —  Breach  of  Contract,  [226] 
—  Perils  of  the  Sea,  —  Negligence.  —  Onus  of  Proof.  —  New  Trial, 

The  plaintiffs  brought  an  action  against  the  defendants  for  non-delivery  of 
goods  shipped  under  a  bill  of  lading  containing  the  nsual  exceptions,  but  not 
excepting  negligence.  The  goods  had  been  damaged  by  sea-water  through 
the  stranding  of  the  vessel,  and  the  defendants  claimed  exemption  from  lia- 
bility on  the  ground  that  the  loss  was  occasioned  by  perils  of  the  sea ;  but  the 
VOL.  XXIV.  —  25 
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President  (Sir  F.  H.  Jeune)  ruled  that  in  order  to  excuse  themaelves  for  the 
damage  to  the  goods  it  lay  on  the  defendants  to  show,  not  only  a  peril  of  the 
sea,  but  a  peril  of  the  sea  not  occasioned  by  their  negligence. 

Held,  by  the  Court  of  Appeal  (Lord  £8Hee,  M.  R.,  Lopes  and  Davkt, 
L.  JJ.),  that  as  the  loss  apparently  fell  within  the  exception,  the  burden  of 
showing  that  the  defendants  were  not  entitled  to  the  benefit  of  the  exception, 
by  reason  of  negligence,  lay  upon  the  plaintiffs. 

The  observations  of  Lord  Hrrschbll  in  The  Xantho  explained. 

Appeal  by  the  defendants,  Wainwright  Brothers  &  Co.,  against 
a  decision  of  the  Pkesident  (Sir  F.  H.  Jeune)  in  favonr  of  the 
plaintiffs,  J.  C.  Johnson  &  Co.  and  H.  F.  Currie  &  Co.,  shippers 
and  consignees  respectively  of  certain  sacks  of  cement  damaged  by 
water  whilst  being  conveyed  by  the  defendants  in  the  steamship 
Olendarroch. 

At  the  trial  before  Sir  F.  Jeune,  President,  assisted  by  two  of 
the  Elder  Brethren  of  the  Trinity  House,  it  appeared  that  the 
action  was  for  breach  of  duty  and  breach  of  contract  in  and  about 
the  carriage  of  the  cement  which  had  been  shipped  in  the  defend- 
ants' vessel.  The  vessel  stranded  on  St  Patrick's  Causeway  in 
Cardigan  Bay,  and  the  cement  sustained  such  damage  as  to  be 
valueless. 

No  bill  of  lading  had  in  fact  been  signed ;  but  the  learned  Judge 
found  that  the  plaintiflfs'  goods  were  carried  on  the  terms  of  an 
ordinary  bill  of  lading  excepting  perils  of  the  sea,  but  not  except- 
ing negligence. 

The  defendants  relied  upon  the  exception  in  the  bill  of  lading 
exempting  them  from  liability  in  respect  of  perils  of  the 
[•  227]  sea ;  *  but  after  argument,  in  which  counsel  for  the  plain- 
tiffs referred  to  The  Freedom,  L.  R  3  P.  C.  594,  and  to 
the  observations  of  Lord  Herschell  in  The  Xantho  (at  p.  380, 
gupra,^)  and  counsel  for  the  defendants  referred  to  The  ffdene, 
Br.  &  Lush.  429,  at  p.  433 ;  L  R  (Ohrloffy.  Briscall),  1  P.  C.  231, 
at  J).  238 ;  Pandorf  v.  Hamilton,  12  App.  Caa  518,  and  Czech 
v.  General  Steam  Navigation  Cfe.,  L.  R  3  C.  P.  14,  the  learned 
Judge  ruled  that,  in  order  to  excuse  themselves  for  the  dam- 
ftgfi  to  the  goods,  it  lay  on  the  defendants  to  show,  not  only  a 
jinrll  of  the  sea,  but  a  peril  of  the  sea  not  occasioned  by  their  neg- 
ligiuioe.  Thereupon  counsel  for  the  defendants  declined  to  call 
any  ovidenoe,  and  counsel  for  the  plaintiffs  asked  for  and  obtained 
judKinnnt  for  the  agreed  value  of  the  goods,  viz.  :  £335  16«.  Id, 
>  Th«  pAMago  io  qnestion  is  set  ont  in  the  judgment  of  Lofbs,  L.  J.  (p.  394,  pott) 
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On  appeal :  — 

Joseph  Walton,  Q.  C,  and  W.  F.  Taylor,  for  the  appellants 
(defendants).  It  is  suhmitted  that  the  ruling  of  the  learned  Judge 
in  the  Court  below  was  wrong.  The  loss  of  the  goods  was  ad- 
mitted, and  the  defendants  also  admitted  that -the  burden  of  prov- 
ing that  the  loss  was  caused  by  an  excepted  peril  lay  on  them ; 
but  as  the  plaintiffs  contended  that  the  defendants  should  not  be 
allowed  to  avail  themselves  of  the  exception  on  the  ground  that 
the  loss  would  not  have  happened  without  the  negligence  of  the 
servants  of  the  defendants,  the  burden  was  shifted,  and  it  was  in- 
cumbent on  the  plaintiffs  to  prove  the  negligence.  In  The  Norway, 
Br.  &  Lush.  404,  at  pp.  407,  408,  it  was  held  that  the  plaintiffs, 
suing  upon  a  bill  of  lading  excepting  perils  of  the  sea,  was  bound 
to  prove  affirmatively,  and  not  merely  by  way  of  conjecture,  that 
the  stranding  of  the  ship  which  led  to  the  damage  to  the  plain- 
tiffs' cargo  was  occasioned  by  the  negligence  of  the  defendants' 
servants,  and  the  Privy  Council  were  of  opinion  that  the  burden 
of  proof  was  not  satisfied,  and  that  the  loss  was  by  perils  of  the 
sea.  The  same  view  was  taken  by  the  Privy  Council  in  The 
Htlene.  It  is  clear  upon  the  authorities  before  the  Judicature 
Actfl  that  if  there  is  a  contract  by  the  terms  of  which  the 
carrier  is  *  exempted  from  loss  not  arising  from  negli-  [*228] 
gence,  and  the  plaintiff  intends  to  rely  upon  the  negli- 
gence, he  must  take  the  point  either  in  the  declaration  or  in  the 
reply,  and  prove  it.  The  forms  of  pleading  all  proceed  upon  this 
view  of  the  onus  of  proof,  for  to  a  declaration  for  non-delivery  of 
goods,  a  plea  of  a  peril  of  the  sea  was  a  good  plea  and  not  demur- 
rable, so  that  it  rested  with  the  plaintiff  to  reply,  or  specially 
assign,  negligenca  In  Phillips  v.  Clark,  2  C.  B.  (N.  S.)  156, 
decided  on  demurrer,  the  plaintiff  by  his  replication  set  up  the 
negligence  of  the  defendant  as  the  cause  of  the  damage  to  his 
goods.  In  Martin  v.  Oreat  Indian  Peninsula  Ry,  Cfe.,  L.  R  3 
Ex.  9,  also  decided  on  demurrer,  there  was  a  special  replication 
of  negligence. 

In  Wyld  V.  Pickford,  8  M.  &  W.  443,  at  p.  459,  also  decided 
on  demurrer,  Parke,  B.  ,  says :  *  A  third  objection  was  that  the 
plea  ought  to  have  gone  on  to  allege,  that  the  loss  was  not  occa- 
sioned by  such  negligence  as  the  defendants  were  responsible  for, 
notwithstanding  the  terms  on  which  they  accepted  the  goods.  We 
think  that  the  proper  answer  to  this  objection  was  given,  viz.. 
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that  such  negligence  should  have  been  replied,  or,  more  properly 
speaking,  newly  assigned.  *  In  OrUl  v.  General  Iron  Screw  Col- 
Iter  Co.,lu  K  1  C.  P.  600,  3  C.  P.  476,  the  defendants  pleaded 
that  they  were  prevented  from  carrying  and  delivering  the  goods 
by  the  excepted  perils;  and  the  plaintiffs  specially  replied  that 
those  perils  were  caused  by  the  negligence  of  the  defendants  by 
their  servants.  The  pleadings  in  this  case  are  referred  to  in 
Bullen  &  Leake's  Precedents  of  Pleadings,  3rd  ed.  p.  555.  In 
Czech  V.  General  Steam  Navigation  Co,,  L  E.  3  C.  P.  14,  there 
was  no  replication  because  there  was  a  special  averment  of  negli- 
gence in  the  declaration,  and  it  was  held  that  the  plaintiffs,  who 
were  the  shippers  of  the  damaged  goods,  must  prove  affirmatively 
the  negligence  of  the  defendants'  servants. 

The  two  Scotch  cases  of  Craig  v.  Ddargy,  16  Scotch  L.  R  750, 
and  Debbie  v.  Williams,  21  Scotch  L.  R  667,  are  directly  in 
point  and  lay  the  law  down  correctly  in  accordance  with  the  Eng- 
lish decisions.  The  result  is  that,  where  the  shipowner's 
[•  229]  common  law  liability  is  limited  by  *  contract  in  this  way, 
actual  negligence  must  be  proved:  see  Peninsular  and 
Oriental  Steam  Navigation  Co,  v.  Shand,  3  Moore  P.  C.  (N.  S.) 
272,  at  p.  293. 

Sir  Walter  Phillimore,  and  J.  A.  Hamilton,  for  the  respondents 
(plaintiffs).  — In  order  to  exonerate  the  shipowner  under  the  ex- 
ception, the  peril  of  the  sea  must  be  sea  damage  not  occasioned  by 
negligence.  In  Pandor/v.  Hamilton,  16  Q.  B.  D.  629,  at  p.  633, 
L(^PES,  L  J. ,  defined,  damage  from  a  peril  of  the  sea  as  *  damage 
to  goods  caused  by  the  action  of  the  sea  during  transit,  not  attrib- 
utable to  the  fault  of  anybody ; "  and  Lord  Bramwell,  in  Thames 
and  Mrmeif  ifarine  Insurance  Co.  v.  Hamilton,  12  App.  Cas.  484, 
nt  p.  492,  quotes  this  definition  with  approval.  Hence  it  lies  on 
the  defendants  to  show  a  peril  of  the  sea  not  brought  about  by 
their  negligence.  In  Tat/lor  v.  Liverpool  and  Great  Western 
SUnfn  Co.,  L.  R  9  Q.  R  546,  it  was  held  that  it  lay  upon  the 
tlefendant  shipowner  to  bring  the  loss  within  the  exception  in 
the  bill  of  lading  as  to  thieves  by  showing  by  whom  the  theft  of 
the  box  of  diamonds  had  been  committed,  and,  this  not  having 
Ihvu  done,  the  plaintiffs  were  held  entitled  to  recover.  In  The 
A'it'it^i\  12  App.  Cai?.  503,  at  p.  512,  it  is  clear  that  the  inclina- 
tion of  LoTvl  Hkksohkll's  mind  was  in  favour  of  holding,  if  it 
luul    Kvn  uectv<x^*iTy.    that  the  defendant  shipowners,   to  bring 
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themselves  within  the  exception,  must  show  that  the  loss  of 
the  plaintiffs'  goods  was  not  due  to  a  cause  induced  by  their 
negligence. 

Joseph  Walton,  Q.  C,  in  reply. — Lord  Herschell,  in  The 
Xanthot  expressly  says  that  the  point  as  to  the  shifting  of  the 
onus  of  proof  was  not  before  the  Court,  and  he  intentionally  ab- 
stained from  giving  any  opinion.  In  the  same  case  Lord  Bram- 
WELL  remarked  (12  App.  Cas.  503,  at  p.  515),  **  I  say  nothing 
about  burden  of  proof."  The  older  authorities  are  therefore  un- 
affected, and  the  burden  of  proof  in  the  present  case  was  on  the 
caigo  owner. 

Lord  EsHBR,  M.  R  —  We  have  to  treat  this  case  as  if  the  con- 
tract were  in  the  ordinary  terms  of  a  bill  of  lading.  The  contract 
being  one  on  the  ordinary  terms  of  a  bill  of  lading,  the 
*  goods  are  shipped  on  the  terms  that  the  defendant  under-  [*  230] 
takes  to  deliver  them  at  the  end  of  the  voyage  imless  the 
loss  of  the  goods  during  the  voyage  comes  within  one  of  the  excep- 
tions in  the  bill  of  lading. 

The  exception  relied  upon  by  the  defendants  is  that  the  goods 
were  lost  or  damaged  by  a  peril  of  the  sea ;  and  upon  that,  it  is 
alleged  that,  even  though  that  be  true,  yet  that  peril  of  the  sea 
was  the  result  of  negligent  navigation  on  the  part  of  the  defend- 
ants' servants. 

The  law  is  that  if  that  be  made  out  the  defendants  have  no 
defence,  and  the  plaintiffs  are  entitled  to  succeed,  and  the  real 
question  is,  how  is  that  to  be  made  out  ?  By  which  of  the  parties 
is  it  to  be  made  out  ? 

It  is  to  be  decided  according  to  the  practice  of  the  law  Courts ; 
and  the  question  is,  how  is  that  result  to  be  arrived  at?  The 
terms  of  the  bill  of  lading  as  they  stand  on  paper  are,  except  the 
loss  be  from  perils  of  the  sea.  But  then  it  is  said  that,  neverthe- 
less, if  the  perils  of  the  sea  are  produced  by  the  negligence  of  the 
defendants'  servants,  then  that  loss  cannot  be  relied  on  by  the 
defendants.  How  can  that  be  unless  there  be  an  irresistible  infer- 
ence that  such  exception  does  exist  in  the  contract,  though  it  is 
not  written  in  it,  so  that  the  exception  must  be  read  into  it  as  if 
it  were  in  it  ?  Therefore,  we  must  try  and  see  whether  this  stipu- 
lation as  to  negligence  must  be  written  in,  or  be  considered  as 
written  in. 
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The  liabilities  of  shipowners  under  a  bill  of  lading  aie  in  that 
part,  which  precedes  the  exceptions.  Is  this  stipulation  about  the 
loss  being  the  result  of  the  negligence  of  the  shipowner's  servants 
—  although  within  the  terms  of  the  exception  —  is  that  to  be  writ- 
ten in  before  the  exceptions  or  not  ?  The  first  thing  that  strikes 
one  is  that  in  that  part  of  the  contract  it  is  not  wanted.  It  is 
immaterial.  Before  you  come  to  the  excepticms  t^e  liability  of 
the  shipowner  is  absolute.  He  has  contracted  that  he  will  de- 
liver the  goods  at  the  end  of  the  voyage.  If  there  were  no  excep- 
tions, it  would  be  utterly  immaterial  whether  the  loss  was  caused 
by  his  servants  or  not.  Even  if  there  were  no  negligence  what- 
ever he  would  be  liable.  It  cannot  be,  therefore,  that  this  irre- 
sistible inference  ought  to  be  written  into  that  part 
[*231]  *of  the  contract.  It  is  not  wanted  there;  therefore  you 
must  write  it  into  that  part  which  contains  the  exceptions. 

When  you  come  to  the  exceptions,  among  others,  there  is  that 
one,  perils  of  the  sea.  There  are  no  words  which  say  *  perils  <rf 
the  sea  not  caused  by  the  negligence  of  the  captain  or  crew.' 
You  have  got  to  read  those  words  in  by  a  necessary  inference: 
How  can  you  read  them  in  ?  They  can  only  be  read  in,  in  my 
opinion,  as  an  exception  upon  the  exceptions.  You  must  read  in, 
**  Except  the  loss  is  by  perils  of  the  sea,  unless  or  except  that  loss 
is  the  result  of  the  negligence  of  the  servants  of  the  owner.  * 

That  being  so,  I  think  that  according  to  the  ordinary  course  of 
practice  each  party  would  have  to  prove  the  part  of  the  matter 
which  lies  upon  him.  The  plaintiffs  would  have  to  prove  the 
contract  and  the  non-delivery.  If  they  leave  that  in  doubt^  of 
course  they  fail.  The  defendants'  answer  is,  "Yes;  but  the  case 
was  brought  within  the  exceptiod  —  within  its  ordinary  meaning.' 
That  lies  upon  them.  Then  the  plaintiffs  have  a  right  to  say 
there  are  exceptional  circumstances,  viz.,  that  the  damage  was 
brought  about  by  the  negligence  of  the  defendants'  servants,  and 
it  seems  to  me  that  it  is  for  the  plaintiffs  to  make  out  tiiat  second 
exception. 

In  my  opinion,  you  find  in  all  the  books,  down  to  the  most 
modem  times,  that  the  pleading  followed  that  view  of  the  burden 
of  proof.  The  declaration  stated  the  bill  of  lading,  and,  relying 
on  the  first  and  substantive  part  of  the  bill  of  lading,  alleged  non- 
delivery. Strictly  speaking,  the  declaration  could  not  properly 
have  stated  anything  about  negligence,  because  negligence  was 
immaterial. 
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The  plea  followed  the  terms  of  the  exoeption  construed  in  their 
ordinary  sense,  —  that  is,  that  the  loss  was  a  loss  by  perils  of  the 
sea.  No  plea  that  can  be  found  in  the  books  ever  went  on  to  say 
that  the  loss  by  perils  of  the  sea  was  not  caused  by  negligence. 
Yet,  if  the  contention  be  true  that  the  burden  of  proof  to  that 
extent  lies  on  the  defendant,  every  one  of  those  pleas  without 
that  allegation  was  no  answer  to  the  declaration,  and  was  open 
to  demurrer.  There  is  no  such  case  in  which  a  demurrer  was 
brought  forward  and  supported.  As  that  was  so,  it 
*  shows  that  it  was  no  part  of  the  proof  which  the  defend-  [*  232] 
ant  was  bound  to  give. 

Then  you  have  a  long  succession  of  cases,  all  setting  out  a  repli- 
cation, and  that  replication  in  the  given  case  is :  "*  Yes,  it  is  true 
there  was  a  loss  by  perils  of  the  sea  within  the  primd  facie  excep- 
tion ;  but  that  was  brought  about  by  the  negligence  of  your  ser- 
vants, —  i  «. ,  by  your  captain  and  crew.  *  The  plaintiff  could  not 
depart  from  his  declaration ;  but  he  could  support  it  by  showing 
that  the  exception  was  not  satisfied,  because  there  had  been 
negligenca 

That  being  the  state  of  things,  is  there  any  case  to  the  contrary 
of  that  constant  course  of  pleading,  and  of  that  result  of  the  prin- 
ciple of  construction  of  a  bill  of  lading  ?  I  know  of  none ;  but  I 
think  there  are  cases  which  distinctly  show  that  the  course  of 
pleading  did  give  the  right  view  of  the  different  shiftings  of  the 
burden  of  proof.  I  think  that  the  case  of  Orill  v.  General  Iron 
Screw  Collier  Co.,  1m  R  1  C.  P.  600,  is  distinct  on  the  point,  and 
so  also  is  the  case  of  Czech  v.  General  Steam  Navigation  Co.,  Im  H 
3  C.  P.  14  I  think  that  the  two  Scotch  cases,  Craig  v.  Delargy, 
16  Scotch  L  R  750,  and  Dobbie  v.  Williams,  21  Scotch  L.  R 
667,  are  as  distinct  and  clear  to  the  very  point  as  cases  can  be. 

I  therefore  think  that  unless  there  is  something  which  will  jus- 
tify u^  in  setting  aside  the  principle  of  conduct  arising  from  the 
true  construction  of  the  contract  and  the  universal  mode  of  treat- 
ing trials  up  to  this  time,  that  which  is  said  in  Mr.  Carver's 
book*  is  correct,  viz.,  that  if  the  loss  apparently  falls  within  the 
exception,  the  burden  of  showing  that  the  shipowner  is  not 
entitled  to  the  benefit  of  the  exception,  on  the  ground  of  negli- 
gence, is  upon  the  person  so  contending.     Mr.  Carver  cites  the 

1  A  Treatise  on  the  Law  relatiDg  to  the  Carriage  of  Goods  hy  Sea,  by  T.  O.  Career, 
and  ed.  p.  89,  s.  78. 
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above  cases  in  support  of  the  proposition.  Of  course,  the  propo- 
sition in  his  book  is  not  to  be  treated  as  authority ;  but  I  adopt 
that  statement  of  the  law,  and  I  think  it  is  right 

But  it  is  said  that  a  suggestion  or  a  decision  or  an  opinion  of 

the  greatest  weight  has  been  given  to  the  contrary.  That 
[•  233]  is  the  *  opinion  which  is  said  to  have  been  given  by  Lord 

Hebschell  in  the  case  of  The  Xantho,  12  App.  Gas.  503. 
I  need  hardly  say  that  I  have  the  greatest  respect  and  regard  for 
the  legal  opinion  of  Lord  Herschell  in  any  mercantile  case;  but 
reading  what  he  said  in  The  Xantho^  I  think  he  positively  de- 
clined to  give  an  opinion.  It  is  said  that,  looking  through  or 
into  his  words,  the  tendency  of  his  mind  may  be  seen ;  but  that  is 
not  an  opinion.  The  tendency  of  his  mind  when  he  refuses  to 
give  an  opinion  is  not  in  my  judgment  any  opinion  at  all  I 
therefore  do  not  feel  hampered  by  a  supposed  view  of  Lord  Heb- 
schell, which  I  feel,  if  the  case  ever  goes  before  him  for  decision, 
and  if  he  had  that  idea  passing  through  his  mind,  he  will  not  act 
upon. 

I  think,  therefore,  that  the  law  is  clear  that  the  burden  of  prov- 
ing this  negligence  lies  upon  the  plaintiff  If  that  be  true,  what 
is  the  result  of  this  case  ?  When  the  first  part  of  the  trial  was 
over,  counsel  for  the  plaintiff  proceeded  to  open  his  case.  Natu- 
rally he  opened  with  "  The  goods  were  put  on  board  the  ship," 
which  really  was  not  a  subject  of  dispute,  and  "  The  goods  were 
not  delivered.*  That  was  not  a  subject  in  disputa  There  he 
might  have  stopped.  He  had  proved  his  pnmdL  facie  case ;  but, 
knowing  that  the  ship  had  really  been  stranded  on  the  rocks,  and 
die  cargo  destroyed,  he  naturally  saw  that  there  was  a  loss  by 
perils  of  the  sea  in  the  ordinary  sense  of  the  term,  aiid  he  there- 
fore began  to  prepare  the  mind  of  the  Judge  before  the  time.  He 
began  to  open  that  which  he  would  have  to  prove  on  a  replication 
that  the  perils  of  the  sea  had  been  caused  by  the  negligence  of  the 
defendants*  servants.  He  might  have  taken  that  to  be  the  real 
issue  of  the  case,  and  then  have  opened  the  negligence  which  he 
allogOil,  and  if  he  had  evidence  of  it,  put  in  his  evidenca  But 
it  is  too  soon;  it  is  meeting  the  defendant  before  the  defendant 
has  made  any  caae.  He  puts  in  his  answers  to  the  interrogatories, 
which  immediately  show  that  there  has  been  a  loss  by  perils  of 
the  son  in  the  ordinary  sense,  and  I  think  that  showed  —  though 
I  will  not  pledge  myself  —  evidence,  perhaps  strong  evidence,  that 
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that  was  the  result  of  negligent  navigation.  He  was,  however, 
not  content,  but  quoted  The  XarUho,  and  endeavoured  to 
get  from  the  Judge  a  ruling  that  the  burden  *  of  proof  [*  234] 
which  lay  upon  the  defendants  was  that  they  must  not 
only  prove  loss  by  perils  of  the  sea,  but  must  prove  that  that  was 
not  the  result  of  the  negligence  of  their  captain  and  crew.  He 
obtained  that  ruling  of  the  Judge,  though  counsel  for  the  defend- 
ants at  that  time  had  not  said  that  he  would  make  no  answer. 
He  had  not  said  that  he  would  not  call  evidence.  It  is  after 
counsel  for  the  plaintiffs  had  obtained  that  ruling  of  the  Judge 
which,  to  my  mind,  would  increase  the  obligation  on  the  defend- 
ants, and  put  upon  them  the  necessity  of  far  stronger  evidence 
than  if  that  ruling  did  not  exist,  that  counsel  for  the  defendants 
said :  **  After  that  ruling  it  is  of  no  use  for  me  to  answer  this  spe- 
cific allegation  which  you  have  made,  that  my  going  out  of  my 
course  and  being  out  of  my  course  was  negligence. "  If  the  de- 
fendants had  shown  that  their  being  in  Cardigan  Bay  was  not  the 
result  of  careless  navigation,  and  not  keeping  their  course  outside 
of  Cardigan  Bay,  but  that  they  had  sufficient  reason  for  going  into 
Cardigan  Bay,  which  would  take  away  any  real  suggestion  of  its 
being  carelessness  to  be  in  Cardigan  Bay,  that  would  not  do. 
They  must  go  on  to  prove  that  if  they  were  in  Cardigan  Bay  there 
was  no  negligence  which  conduced  to  the  running  on  the  rocks. 
It  seems  to  me  that  the  burden  of  proof  thus  laid  upon  them  was 
greater  than  the  law  justified.  In  my  opinion,  the  defendants 
were  bound  to  come  here  in  order  to  get  that  view  of  the  Court; 
and  they  have  succeeded  in  convincing  me  that  the  learned  Judge 
has  misconstrued  that  which  was  suggested  to  him  as  the  author- 
ity of  Lord  Herschell,  and  that  he  has  given  a  ruling  which  was 
not  according  to  law.  I  think,  therefore,  that  as  upon  the  point 
of  the  appeal  the  defendants  have  succeeded,  they  ought  to  have 
the  costs  of  the  appeal,  and  as  the  result,  about  which  I  give  no 
opinion,  is  yet  to  be  determined,  I  think  there  must  be  a  new 
trial,  though  under  the  circumstances  the  costs  of  the  first  trial 
must  abide  the  event  of  the  second. 

Lopes,  L.  J.  — The  question  raised  on  this  appeal  is  as  to  the 
onus  of  proof ;  as  a  general  rule,  it  may  be  said  that  the  burden 
of  proof  lies  on  the  person  who  affirms  a  particular  thing  "  ei 
incumhit  prohatio  qui  dicit,  non  qui  negat, "  Digest,  xxii.   3,  2. 
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[*  235]  It  appears  to  ♦  me  in  this  case  that  the  hurden  of  proving 
that  the  loss  which  has  happened  is  attaibutable  to  an 
excepted  cause  lies  on  the  person  who  is  setting  it  up.  That  in 
this  case  would  be  the  defendants,  the  shipowners.  If,  how- 
ever, the  excepted  cause  by  itself  is  suflBcient  to  account  for  the 
loss,  it  appears  to  me  that  the  burden  of  showing  that  there  is 
something  else  which  deprives  the  party  of  the  power  of  relying 
on  the  excepted  cause  lies  on  the  person  who  sets  up  that  con- 
tention. That  in  this  case  would  be  the  plaintiffs,  who  are  the 
shippers. 

I  think  that  is  not  only  the  result  of  the  authorities,  but  of  all 
pleadings  before  the  Judicature  Acts.  The  cases  which  have  been 
referred  to  are  Orill  v.  General  Iron  Screw  Collier  Co.,  L.  R  1  C. 
P.  600;  Czech  v.  General  Steam  Navigation  Co.^  L.  R  3  C.  P.  14; 
Taylor  v.  Liverpool  and  Great  Western  Steam  Ci?.,  L.  R  9  Q.  R 
546;  Ptninsular  and  Oriental  Steamship  Co.  v.  Shand,  3  Moore 
P.  G  (N.  S.)  272,  and  Wyld  v.  Pichford,  8  M.  &  W.  443. 

These  cases  show  what  I  have  stated  with  regard  to  the  onu$  of 
proof,  namely,  that  where  a  peril  of  the  sea  is  set  up  it  is  suflfii- 
cient  for  the  defendant  to  prove  the  peril  relied  on,  and  he  need 
not  go  on  to  show  that  that  was  really  not  caused  by  him ;  but  if 
the  plaintiff  says  that  it  was,  then  he  must  set  it  up  in  his  repli- 
cation and  must  prove  it. 

I  have  not  heard  a  single  case  except  one,  which  I  think  is 
not  an  authority  at  all,  which  in  any  way  negatives  that  propo- 
sition. But  it  is  said  there  is  a  contrary  opinion  expressed  by 
Lord  Herschell  in  the  case  of  The  Xanlho^  12  App.  Gas.  50i 
The  particular  passage  referred  to  is  at  page  512,  and  runs: 
"  Much  argument  was  addressed  to  your  Lordships  on  the  ques- 
tion whether,  when  the  plaintiffs  had  proved  that  the  goods  had 
not  boon  delivered,  thus  throwing  the  onue  on  the  defendants  of 
oxmwing  their  non-delivery,  proof  by  them  that  the  vessel  had 
boon  sunk  in  a  collision  would  be  sufScient  to  shift  the  onue,  and 
nMultT  it  incumbent  on  the  plaintiffs  to  establish  that  the  collision 
w«»  dno  to  the  defendants'  negligence,  or  whether  the  defendants, 
to  bring  tlu^mselves  within  the  exception,  must  show  that  the  loss 
was  not  due  to  a  cause  induced  by  their  own  negligence. 
[♦  2JUn  I  do  *  not  think  that  this  point  is  now  before  your  Lord- 
ships for  decision.  Arguments  of  weight  have  been  ad- 
ihuHul  in  support  of  either  view."     It  is  perfectly  clear,  therefore, 
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that  he  does  not  intend  to  decide  that  point  He  goes  on  to  say : 
"  I  certainly  must  not  be  understood  as  deciding  that  the  mere 
proof  of  loss  by  collision,  under  circumstances  as  consistent  with 
its  resulting  from  the  negligence  of  the  carrying  ship  as  from  any 
other  cause,  would  exonerate  the  defendants."  That  is  the  pas- 
sage which  is  relied  upon.  Probably,  I  think,  reading  it  strictly, 
it  might  be  said  that  if  the  learned  Lord  had  an  inclination  of 
opinion  at  all,  it  was  in  favour  of  that  opinion  which  is  put  for- 
ward by  the  counsel  for  the  plaintiffs ;  but  the  materiality  of  the 
whole  passage  is  that  the  point  is  not  decided  at  all,  and  is  left 
for  further  decision.  Therefore,  to  put  an  extra-judicial  dicttbm  of 
that  kind  against  a  practice  which  has  existed  for  a  great  number 
of  years  would  be  most  undesirable,  and  would  be  contrary  to  all 
precedent 

In  the  result,  therefore,  I  come  to  the  conclusion  that  the 
learned  Pbesident  was  misdirecting  himself.  The  Pbssident 
says :  "  I  think  Lord  Hersghell  rather  inclined  to  the  view  that 
the  defendant  has  to  show,  not  only  a  peril  of  the  sea,  but  a  peril 
of  the  sea  such  as  would  exempt  him  under  the  bill  of  lading,  that 
is,  a  peril  of  the  sea  not  occasioned  by  the  negligence  of  the  de- 
fendant *  The  learned  Judge  so  ruled,  and  was  invited  so  to  rule 
by  counsel  for  the  plaintiffs.  Thereupon  counsel  for  the  defend- 
ants said  he  left  the  case  as  it  was. 

I  think  that  is  a  clear  misdirection  by  the  learned  Judge,  and 
such  a  misdirection  as  before  the  Judicature  Acts  would  have 
necessitated  a  new  trial;  but  under  Order  XXXIX.  r.  6,  the 
strictness  of  the  practice  is  mitigated,  and  new  trials  are  not 
granted  imless  there  is  some  substantial  wrong  or  miscarriage  of 
justice.  Speaking  for  myself,  I  do  not  hesitate  to  say  that  this 
part  of  the  case  has  given  me  considerable  trouble;  but  I  am 
not  prepared  to  say  that  a  miscarriage  of  justice  may  not  have 
occurred,  for  it  makes  all  the  difference  where  the  onus  of  proof 
is  held  to  be.  I  cannot,  therefore,  say  that  some  injustice,  or  at 
any  rate  some  substantial  wrong,  may  not  have  been  occasioned 
to  the  defendants  by  the  erroneous  action  which  I  consider  the 
learned  Judge  took  in  regard  to  this  case. 

*  Davey,  L.  J.  —  Counsel  for  the  defendants  have  shown  [*  237] 
that  under  the  old  form  of  pleading  before  the  Judicature 
Acts  negligence  must  either  be  alleged  in  the  declaration  or  else 
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be  specially  replied.  It  may  be  doubted  whether  it  would  require 
to  be  set  out  in  the  declaration ;  but  in  either  case  it  was  a  matter 
which  must  be  allied  and  proved  by  the  plaintiff& 

The  forms  of  pleading  were  not  a  mere  technicality,  but  were 
framed  in  the  manner  in  which  they  were  so  as  to  carry  out  what 
is  really  a  matter  of  substance ;  and,  as  the  Masteb  of  the  Kolls 
has  explained,  the  burden  of  proof  followed  and  shifted  from  time 
to  time,  according  to  the  matters  alleged  in  the  pleading.  No 
instance  has  been  quoted  of  a  plea  such  as  that  in  Phillips  v. 
Clarky  2  C.  B.  (N.  S.)  156,  being  demurred  to;  but  if  counsel  for 
the  plaintiffs  were  right  in  saying  that  the  burden  of  proof  was  on 
the  defendants,  then  a  plea  merely  stating  one  of  the  excepted 
perils  which  did  not  go  on  to  negative  any  suggestion  of  negli- 
gence would  have  been  insufficient. 

I  think  the  point  is  clearly  put  by  Baron  Pabke  in  the  case  of 
Wyld  V.  PUkford^  8  M.  &  W.  443,  and  seems  to  me  to  bear  out 
exactly  what  has  been  said,  as  also  do  the  subsequent  cases  of 
Grill  V.  General  Iron  Screw  Collier  Co.,  L.  R  1  C.  P.  600,  and 
Fetiinsular  and  Oriental  Steamship  Co.  v.  Shandy  3  Moore  P.  C. 
(N,  S.)  272.  The  judgment  of  Willbs,  J.,  in  Grill  v.  General 
Iron  Screw  Collier  Co. ,  appears  to  show  that  perils  of  the  sea  are 
excepted,  but  that  there  is  an  implied  contract  by  the  shipowner 
that  he  will  carry  with  care  and  caution,  and  his  breach  of  that 
contract  prevents  him  availing  himself  of  the  perils  of  the  sea. 
Taylor  v.  Liverpool  and  Great  Western  Steam  (7o. ,  L.  R  9  Q.  B. 
546,  relied  upon  by  counsel  for  the  plaintiffs,  is  distinguishable, 
as  it  turned  entirely  upon  the  construction  of  the  word  "  thieves ' 
in  the  exception  in  the  bill  of  lading,  and  the  Court  came  to  the 
conclusion  that  the  word  "  thieves  "  meant  only  as  a  matter  of 
construction  persons  outside  the  vessel.  That  being  so,  of  course 
the  defendant  had  to  bring  himself  within  the  excepted  perils, 
and  if  that  were  not  one  of  the  excepted  perils  properly 
[•  238]  considered  by  the  Court,  he  did  not  bring  himself  *  withm 
the  excepted  perils.     Therefore  I  think  that  case  cannot 

1)0  niliod  on. 

I  (U)nfefl8  I  have  great  doubt  whether  the  defendants  had  any- 
thliiK  1"  substance  to  complain  of,  because  there  was  evidence 
nilwIuK  a  primd  facie  case  of  negligence,  and  the  learned  Judge 
ini^ht,  it  iB  admitted,  have  said  to  the  counsel  for  the  defendants, 
**  Thoni  ii  a  primd  facie  case  of  negligence  raised  by  the  plaintiffs 
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for  you  to  answer,"  and  the  defendants  would  have  put  in  their 
evidence  in  answer  to  that  If  the  learned  Judge  had  taken  that 
course,  there  could  not  have  been,  so  far  as  I  can  see,  anything  to 
complain  of.  There  are  some  subsequent  words  by  the  counsel  for 
the  plaintiffs  after  the  learned  Judge  decided  the  point  —  words 
which  warn  the  counsel  for  the  defendants  about  the  interrogato- 
ries and  the  evidence  produced  from  the  lighthouse;  but  these 
words  were  subsequent  to  the  very  clear  judgment  delivered  by 
the  le^amed  President,  and  counsel  for  the  defendants  had  an- 
nounced the  course  which  on  that  decision  he  intended  to  taka 

It  is  to  be  further  observed  that  the  learned  Judge  seems  never 
to  have  found,  as  the  basis  of  his  judgment,  that  there  was  negli- 
gence in  fact,  but  to  have  given  judgment  for  the  plaintiffs  on  the 
ground  that  it  was  for  the  defendants  to  negative  negligence,  and 
that  they  had  not  done  so. 

On  consideration  it  seems  to  me  difiScult  to  say  that  the  defend- 
ants might  not  be  prejudiced  by  the  way  in  which  the  case  was 
decided,  because  the  evidence  might  have  been  so  evenly  balanced 
that  the  ultimate  decision  might  finally  turn  on  the  question  on 
whom  the  burden  of  proof  lay.  On  these  grounds  I  agree  with 
the  judgment  which  the  Master  of  the  Bolls  has  given. 

New  trial  ordered, 
ENGLISH  NOTES. 

The  authorities  relating  to  the  subject  of  this  rule  have  been  in 
great  measure  anticipated  by  No.  3  of  ''Bill  of  Lading,'^  4  B.  C. 
680  et  seq, ;  and  No.  17;  p.  351  et  seq.,  ante. 

The  rule  ^' causa  proximo^  &e,,''  in  applying  the  exceptions  in  a 
policy  of  insurance  has  already  been  dealt  with,  14  R.  C.  271  et  seq.  ; 
and  to  the  cases  in  the  note  there  may  be  added  Trinder  &  Co,  v. 
Thames  &  Mersey  Marine  Insurance  Co.  (C.  A.),  1898,  2  Q.  B.  114,  67 
L.  J.  Q.  B.  666.  This  was  an  action  against  the  underwriters  on  a  ship 
which  had  been  stranded  through  negligent  navigation  not  involving 
wilful  misconduct.  The  master,  who  was  part-owner  and  one  of  the 
persons  on  whose  behalf  the  plaintiff  sued,  was  the  person  responsible 
for  the  navigation.  The  Court  of  Appeal,  affirming  the  judgment  of 
Mr.  Justice  Kennedy,  held  that  the  loss  was  within  the  perils  insured 
against,  under  the  term  '^  perils  of  the  seas  ; "  and  that  the  owners, 
including  the  master,  were  entitled  to  recover.  In  a  previous  action, 
arising  out  of  the  same  stranding,  brought  by  the  owners  of  cargo 
against  the  shipowners  (including  the  master  as  part-owner),  under  a 
bill  of  lading  which  excepted  (inter  alia)  "  the  neglect  and  default  of 
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the  pilot,  master,  or  crew  in  tbe  navigation  of  the  ship,  collisions,  and 
all  and  every  the  dangers  and  accidents  of  the  seas,  rivers,  and  naviga- 
tion of  whatever  nature  or  kind  soever/'  it  had  been  held  bj  Mr.  Justice 
Kennedy  that  the  master  was  not  protected  from  the  liability  for  the 
damage,  being  the  consequence  of  his  personal  negligence  (though  not 
wilful  misconduct);  but  that  his  co-owners  were  protected  by  the 
exception.  The  Westpart  Coal  Co.  v.  M'Phail  (1897),  13  Times 
L.  R.  497. 

AMERICAN  NOTES. 

The  exception  of  ^  dangers  of  the  sea  "  does  not  apply  to  losses  capable  of 
being  guarded  against  by  ordinary  exertion  of  skill  and  prudence  on  the  part 
of  tbe  shipowner  or  master,  or  to  any  injury  to  which  negligent  stowage 
contributed.  The  Star  of  Hope,  17  Wallace  (U.  S.),  651, 654 ;  Bearse  v.  Ropes, 
1  Sprague  (U.  S.),  831 ;  The  Emma  Johnson,  id.  527;  Hunt  v.  The  Cleveland, 
6  McLean  (U.  S.),  76 ;  The  AntotneUa  C,  5  Benedict  (U.  S.),  564 ;  The  Key- 
stone,  81  Federal  Rep.  412;  The  Portuense,  85  id.  670;  Dibble  v.  Morgan, 
1  Woods  (U.  S.),  406,  411 ;  Tucberman  v.  Stephens  {r  CondU  Transp,  Co.,  32 
New  Jersey  Law,  820,  and  88  id.  548.  The  general  inclination  of  American 
Courts  is  said  to  be  to  interpret  this  phrase  as  including  only  dangers  arising 
from  the  action  of  the  elements,  and  the  dangers  incident  to  that  cause,  and 
not  as  covering  all  that  arise  on  the  sea,  such  as  an  accidental  fire :  Merrill  r. 
Arey,  8  Ware  (U.  S.),  215,  219 ;  or  the  rolling  of  a  vessel  in  a  cross  sea : 
The  Reeside,  2  Sumner  (U.  S.),  567;  or  a  rock  or  hidden  danger  which 
causes  the  vessel  to  leak  in  the  dock  where  she  is  taking  in  cargo,  operating 
as  a  breach  of  the  shipper's  warranty  of  seaworthiness.  Bowring  v.  Thebaud, 
56  Federal  Rep.  520.  Losses  by  the  dangers  of  the  sea  are  excepted  from  the 
master's  risks  in  every  contract  of  affreightment,  whether  expressed  in  the 
contract  or  not     The  Paragon,  1  Ware  (U.  S.),  822,  324. 

The  breaking  of  a  material  part  of  a  steamer's  engine,  when  such  part  has 
previously  worked  without  fault  or  jar,  and  no  flaw  is  afterwards  found 
therein,  is  within  an  exception  against  '*  accident  of  the  sea  and  of  the 
machinery  "  in  the  charter-party  of  a  fruit  steamer  whose  cargo  rots  in  conse- 
quence of  the  delay  thus  caused.  The  Curlew,  51  Federal  Rep.  246,  and 
55  id.  1008. 

The  owner  of  cargo  has  in  general  the  burden  of  proof  to  establish  any 
n^ligence  which  he  affirmatively  alleges.  Oregory  v.  OrraU,  8  Federal  Rep. 
287;  Paquette  v.  A  Cargo  of  Lumber,  28  id.  801 ;  Leveeh  v.  A  Cargo  of  Wooden 
PosU,  34  id.  917 ;  RUeg  v.  A  Cargo  of  Iron  Pipes,  40  id.  605 ;  Empire  Trantp, 
Co.  V.  Philadelphia  ^  R.  Coal  ^  Iron  Co.^  77  id.  019 ;  The  Straihdon,  101  id. 
600  ;  see  The  Friesland,  104  id.  99. 

As  a  bill  of  lading  relates  only  to  rights  and  liabilities  incident  to  the  con- 
tract of  carriage,  an  exemption  therein  of  ship  and  owner  from  perils  of 
navigation,  and  from  losses  by  fire  or  wet,  does  not  include  liability  to  a  gen- 
eral average  contribution  for  loss  of  cargo  by  water  used  in  extinguishing  a 
fire.     The  Roanoke,  59  Federal  Rep.  161. 
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No.  22.— ESPOSITO  v.  BOWDEN. 
(EX.  CH.  1857.) 

RULE. 

A  CONTRACT  of  a£Ereightment  is  dissolved  by  a  declara- 
tion of  war,  so  far  as  relates  to  any  further  performance 
by  a  subject  of  one  of  the  belligerents. 

Bipoiito  y.  Bowden.^ 

27  L.  J.  Q.  B.  17-25  (g.  o.  7  El.  &  BL  763 ;  3  Jnr.  N.  8.  1209). 

Shipping,  —  Charter-parly,  —  Declaration  of  War.  —  Trading    with   the  [17] 
Enemy.  —  Rescinding  Contract. 

A  declaration  on  a  charter-party,  by  which  the  defendant,  the  charterer, 
engaged  to  load  at  Odessa,  by  his  factors,  a  cargo  of  wheat,  thirty-five  running 
days  to  be  allowed,  alleged  as  breaches  that  the  defendant  did  not  load  the 
cargo,  and,  though  he  detained  the  ship  on  demurrage  at  Odessa,  had  not  paid 
the  demurrage.  The  plea  stated,  that  the  defendant  was  a  British  subject ; 
that  after  the  making  of  the  charter-party,  and  before  the  arrival  of  the  ship 
at  Odessa,  and  before  the  defendant  provided  a  cargo,  war  was  declared  by 
England  against  Russia ;  that  Odessa  was  a  hostile  port ;  that  it  became 
impossible  for  the  defendant  to  fulfil  the  charter-party  *  without  deal-  [*  18] 
iug  or  trading  with  the  Queen's  enemies,  of  which  the  plaintiff  had 
notice  before  the  expiration  of  the  laying  days.  The  replication  set  out  an 
Order  In  Council  of  the  same  date  as  the  declaration  of  war,  by  which  Her 
Majesty  waived  her  right  of  seizing  enemy^s  property  on  board  of  neutral 
ships,  and  another  Order  in  Council  made  before  the  expiration  of  the  running 
days,  and  while  there  was  time  to  load  the  vessel  within  them,  allowing  neutral 
▼easels  to  export  into  the  Queen's  dominions  goods  and  merchandise  to  whom- 
soever they  might  belong,  and  permitting  British  subjects  to  trade  with  all 
places  not  blockaded.  It  was  alleged  that  the  ship  and  the  plaintiff,  the  ship- 
owner, were  neutral,  and  that  Odessa  was  not  in  blockade  :  —  Held,  by  the 
Court  of  Appeal,  reversing  the  judgment  of  the  Queen's  Bench,  that  the  plea 
was  good,  as  the  contract  was  rescinded  by  the  declaration  of  war ;  and  affirming 
the  judgment  of  the  Queen's  Bench,  that  the  replication  was  bad,  as  the 
former  Order  in  Council  had  no  application  to  the  loading  under  the  char- 
ter party,  and  the  latter  Order  in  Council  could  not  revive  the  contract  when 
once  dissolved. 

Error  was  brought  in  this  case  by  the  defendant  on  the  judg- 
ment of  the  Court  of  Queen's  Bench  in  favour  of  the  plaintiff  on  a 
demurrer. 

^  Coram,  JBRyi8,Ch.  J.,  Pollock,  C.B.,Aldbbsoh,  B.,  Cbksswell,  J.,  Cbow* 

DBB,  J.,  and  WiLLBS,  J. 
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The  effect  of  the  pleadings  is  sufficiently  stated  in  the  above 
head-note. 

The  judgment  of  the  Court  of  Queen's  Bench,  delivered  by  Lord 
Campbell,  Ch.  J. ,  was  to  the  effect  that,  if  the  plea  was  good,  it 
was  not  answered  by  the  replication;  for  the  former  Order  in 
Council  did  not  legalise  the  loading  of  the  cargo  under  the  charter- 
party,  though  it  would  have  prevented  its  seizure  when  once  on 
board;  but  that  the  plea  was  bad,  since  there  was  nothing  to 
show  that  the  plaintiff  had  not  disabled  himself  from  performance 
by  not  having  a  cargo  ready  on  the  arrival  of  the  ship. 

Mellish,  for  the  plaintiff  in  error,  the  defendant  below  (May  1, 
1856).  — The  plea  is  a  good  answer  to  the  declaration.  The  dec- 
laration of  war  made  it  illegal  for  the  defendant  to  trade  with  the 
enemy  for  the  purpose  of  procuring  a  cargo  for  the  ship.  The 
plea  alleges,  that  after  the  declaration  of  war  he ,  could  not  have 
procured  a  cargo  for  the  ship  without  trading  with  the  enemy. 

When  by  the  act  of  the  Government  it  becomes  impossible  to 
perform  the  contract  legally,  it  is  rescinded  absolutely.  Abbott  on 
Shipping,  598,  8th  ed.  p.  IV.  c.  13,  s.  2;  Atkinson  v.  Ritchie, 
10  East,  530  (10  R  R  372) ;  Hadley  v.  Clerk,  8  T.  R  259  (4  R 
R  641) ;  and  Barker  v.  Hodgson,  3  M.  &  S.  267  (15  R  R  485). 
The  question  is,  whether  it  became  illegal  to  perform  the  contract 
The  Court  below  say,  that  the  contract  might  have  been  performed 
legally ;  that  it  was  the  defendant's  fault  that  he  did  not  have  the 
cargo  ready  before  the  declaration  of  war.  But  the  defendant  is 
not  in  fault ;  he  had  no  means  of  knowing  war  was  going  to  be 
declared.  Had  no  war  been  declared  he  would  have  been  able 
fully  to  fulfil  his  contract  by  buying  a  cargo  after  the  arrival  of 
the  ship.  He  is  entitled  to  have  all  the  time  the  contract  gives 
him  to  procure  the  cargo.  The  jury  have  found  for  the  defendant 
on  the  issue  whether  it  was  impossible  for  the  defendant  to  load 
the  ship  without  trading  with  the  enemy.  The  Court  below  had 
no  right  to  take  judicial  cognisance  of  the  possibility  of  loading 
the  ship  without  trading  with  the  enemy.  They  were  not  justi- 
fied in  assuming  the  statement  in  the  plea  to  be  untrue.  It  has 
been  found  by  the  jury  to  be  true.  Reid  v.  Hoskins,  4  K  &  B. 
979,  24  L.  J.  Q.  B.  315,  is  very  similar  to  this  case,  except  that 
the  ship  was  an  English  vessel.  As  a  general  rule,  when  war 
breaks  out,  a  subject  of  this  country  may  not  go  to  an  enemy's 
country  to  get  his  goods,  or  even  sell  them  there.     If  he  is  about 


B.  C.  VOL.  XXIV.]      SECT.  IV.  —  CONTRACT   OF  AFFREIGHTMENT.  401 

Vo.  88.  — Eipotito  ▼.  Bowden,  87  L.  J.  Q.  B.  18,  19. 

to  send  goods  there,  he  must  do  his  utmost  diligence  to  prevent 
the  ship  sailing  with  them.  The  contract  here  is  that  he,  by  his 
factors,  will  load  the  cargo  at  Odessa.  But  it  is  submitted,  that 
he  could  not  legally  retain  a  factor  there  after  war  had  been  de- 
clared. In  The  Hoop,  1  Eob.  Adm.  196,  it  is  laid  down,  that  if 
the  charterer  had  a  cargo  ready  before  the  war,  he  could  not 
legally  take  it  away  after  the  war  broke  out  If  the  charterer 
had  procured  a  cargo  after  the  declaration  of  war  and  loaded,  he 
would  not  have  had  an  insurable  interest,-  the  proceeding  being 
illegal.  Fotts  v.  Bell,  8  T.  E.  549  (5  K.  R  452).  A  Court  of  law 
has  no  jurisdiction  to  decide  whether  it  is  expedient  that  a  party 
should  have  communication  with  the  enemy.  Jonge  v.  Fieter,  4 
Bob.  Adm.  79.  This  case  is  a  direct  authority  against  the  propo- 
sition of  the  Court  of  Queen's  Bench  that  taking  property  from  an 
enemy's  country  may  be  meritorious.  No  contract  with  an  alien 
enemy  is  good.  WUlison  v.  Pattern,  7  Taunt  439  (18  E.  R  525). 
The  American  authorities  are  equally  strong  and  clear  that  it 
would  have  been  illegal  in  the  charterer  to  have  got  a  cargo  at 
Odessa  after  the  declaration  of  war.  2  Wheeler's  Inter- 
national Law,  25,  1  Kent's  *  Com.  74,  and  The  Sapid,  8  [*  19] 
Trench.  75  (American).  The  case  of  Touteng  v.  Hubbard, 
3  Bos.  &  P.  291  (6  R  R  791),  which  is  cited  as  a  justification  of 
the  doctrine  that  the  defendant  was  in  default  in  not  providing  a 
cargo,  really  decides  only  this,  that  it  is  the  duty  of  the  English 
Court  to  assume  that  England  is  in  the  right  and  the  opposing 
country  in  the  wrong. 

Manisty,  for  the  defendant  in  error,  the  plaintiff  below.  —  The 
plea  is  bad.  The  declaration  of  war  does  not  of  itself  dissolve 
the  contract  The  general  doctrine  that  trading  with  the  enemy 
is  illegal  is  not  questioned,  nor  is  it  contended  that  a  man  who  is 
prevented  by  act  of  state  from  fulfilling  his  contract  is  bound  to 
pay  damages  for  not  doing  what  the  state  prevents  him  doing. 
But  trading  with  the  enemy  is  only  illegal  if  it  be  done  without 
the  Queen's  licence.  In  Beid  v.  ffoakins  there  was  an  averment 
that  the  Queen's  licence  could  not  be  procured.  Here  there  is  no 
such  allegation.  A  man  is  not  justified  if  there  is  a  means  by 
which  he  can  perform  his  contract  legally,  and  he  does  not  use  it 

[Pollock,  C.  B.  —  A  licence  to  trade  with  the  enemy  is  granted 
by  the  Crown  in  exercise  of  a  sovereign  power,  not  in  the  ordinary 
course  of  trade.     You  put  it  as  if  a  licence  of  the  sort  was  easy  to 
VOL.  XX I  v.  — 26 
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be  obtained,  and  to  be  had  for  the  asking.  It  seems  to  me  that 
yon  have  no  more  right  to  bring  into  the  argument  the  possibility 
of  obtaining  a  licence,  than  you  have  to  say  that  the  man  was 
bound  to  apply  for  an  Act  of  Parliament  to  repeal  the  law  prohib- 
iting his  doing  the  act] 

The  mere  declaration  of  war  does  not  rescind  the  contract.  It 
only  suspends  it,  and  renders  it  illegal  where  it  cannot  be  per- 
formed in  any  legal  manner.  Clementsan  v.  Blessig,  11  Ex.  135. 
Here  it  could  have  been  legally  performed,  but  the  defendant  does 
not  choose  to  get  his  cargo  ready  before  the  declaration  of  war. 
It  is  submitted,  that  a  British  subject  may  send  a  neutral  ship 
and  get  away  his  goods  out  of  an  enemy's  country  after  the  dec- 
laration of  war.  Suppose  peace  had  been  again  proclaimed  before 
the  ship  got  to  Odessa,  could  it  be  said  that  the  contract  was  not 
to  be  performed?  Assuming  the  plea  good,  the  replication  is 
good  also.  It  sets  out  the  Orders  in  Council.  By  virtue  of  them 
it  would  have  been  lawful  for  a  neutral  ship  to  have  taken  enemy's 
property  on  board  at  Odessa.  They  also  show  that  a  British  sub- 
ject could  have  got  a  licence  from  the  Queen  to  bring  away  his 
own  property  from  Odessa. 

[Jkrvis,  Ch.  J.  —  You  seek  to  show  that  he  could  procure  a 
cargo  at  Odessa  lawfully,  but  you  do  not  exhaust  the  subject 
unless  you  show  that  he  could  also  put  it  on  board  lawfully.] 

Mellish,  in  reply.  —  It  was  not  necessary  for  the  defendant  to 
aver  that  he  could  not  get  a  licenca  It  should  have  been  avened 
by  the  plaintiff  that  he  could,  had  the  fact  been  sa  Holland  v. 
Sail,  1  R  &  Aid.  53  (18  R  R  428).  The  first  Order  in  Council 
does  not  make  it  legal  in  a  British  subject  to  put  enemy's  prop- 
erty on  board  of  a  neutral  ship.  The  second  Order  in  Council 
has  no  application.  The  third  was  issued  long  after  the  declara- 
tion of  war,  and  after  the  contract  had  consequently  been  annulled, 
and  could  not  revive  it  Cur.  adv.  vtdt 

Judgment  was  now  delivered  by  — 

Wiu.K^  J.  —  We  agree  in  the  opinion  of  the  Court  of  Queen's 
IVnolu  tluit  if  the  plea  be  sufficient^  the  replication  furnishes  no 
au$wor  to  it^  and  in  their  i«a$ons  for  that  opinion,  which  we  need 
not  n^\y\\U  Thi^  principal  question  in  the  case  is»  as  to  the  valid- 
ity of  the  plo4i.     It  is  in  effect,  whether  m  charter-party  made 
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before  the  late  Bussian  war,  between  an  English  merchant  and  a 
neutral  shipowner,  whereby  it  was  agreed  that  the  neutral 
vessel  should  proceed  to  Odessa,  a  port  of  Eussia,  *and  [*20] 
there  load  from  the  freighter's  factors  a  complete  cargo  of 
wheat,  seed,  or  other  grain,  and  proceed  therewith  to  Falmouth, 
with  usual  provisions  as  to  laying  days  and  demurrage,  was  dis- 
solved by  the  war  between  England  and  Bussia  —  alleged  by  the 
charterer  in  his  plea,  taken  as  true  for  the  purpose  of  the  pres- 
ent discussion  —  to  have  broken  out  before  the  vessel  arrived  at 
Odessa,  and  to  have  continued  up  to  and  during  the  time  when 
the  loading  was  to  have  taken  place ;  it  being  further  alleged  in 
the  plea,  that  from  the  time  war  was  declared,  it  became  and 
was  impossible  for  the  charterer  to  perform  his  agreement  without 
dealing  and  trading  with  the  Queen's  enemiea  It  is  now  fully 
established,  that  inasmuch  as  the  presumed  object  of  war  is  as 
much  to  cripple  the  enemy's  commerce  as  to  capture  his  property, 
the  declaration  of  war  imports  a  prohibition  of  commercial  inter- 
course and  correspondence  with  the  inhabitants  of  the  enemy's 
country,  and  that  such  intercourse,  except  with  the  licence  of  the 
Crown,  is  illegal.  Doubt  was  thrown  upon  the  law  on  this  sub- 
ject, by  the  case  of  Bell  v.  Gilson,  1  Boa  &  P.  345  (4  R  R  823) 
(in  1798),  where  Bulleb,  J.,  and  Heath,  J.  (Booke,  J.,  dtawn- 
tiente),  held,  that  an  insurance  of  goods  purchased  in  Holland  dur- 
ing hostilities  between  England  and  Holland,  on  board  a  neutral 
ship,  was  lawful.  That  case,  however,  was,  in  the  year  1800, 
overruled  (Lord  Kenyon  being  Chief  Justice)  by  the  Court  of 
Queen's  Bench,  in  Potts  v.  Bell,  8  T.  R  549  (5  R  B.  452), 
which,  together  with  the  great  case  of  ITie  Hoop,  1  Bob.  Adm. 
196  (1799),  before  Lord  Stowell,  then  Sir  William  Scott,  upon 
the  authority  of  which  Potts  v.  Bell  was  decided,  have  restored 
and  finally  established  the  rule  already  mentioned,  that  one  of 
the  consequences  of  war  is  the  absolute  interdiction  of  all  com- 
mercial intercourse  or  correspondence  between  the  subjects  of 
the  hostile  countries,  except  by  the  permission  of  their  respective 
sovereigna  The  cases  of  The  Hoop  and  Potts  v.  Bell  further  estab- 
lish that  it  is  illegal  for  a  subject  in  time  of  war,  without  licence, 
to  bring  from  the  enemy's  port,  even  in  a  neutral  ship,  goods  pur- 
chased in  the  enemy's  country,  after  the  commencement  of  hos- 
tilities, although  not  appearing  to  have  been  purchased  from  an 
enemy;  in  effect,  that  trading  with  the  inhabitants  of  an  enemy's 
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country  is  trading  with  the  enemy.     In  the  case  of   The  Hoop, 
Lord  Stowell,  after  laying  down  the  rule,  that  trading  with  the 
enemy,  except  under  a  royal  licence,  subjects  the  property  to  con- 
fiscation, and  citing  numerous  cases  in  support  of  that  rule,  pro- 
ceeds to  say,  *  The  cases  which  I  have  produced  prove  that  the 
rule  has  been  rigidly  enforced.     Where  Acts  of  Parliament  have 
on  different  occasions  been  made  to  relax  the  navigation  law,  and 
other  revenue  Acts ;  where  the  government  has  authorised  under 
the  sanction  of  an  Act  of  Parliament,  a  homeward  trade  from  the 
enemy's  possessions,  but  has  not  specifically  permitted  an  outward 
trade  to  the  same,  though  intimately  connected  with  that  home- 
ward trade,  and  almost  necessary  to  its  existence;   that  it  has 
been  enforced  where  strong  claims  not  merely  of  convenience,  but 
almost  of  necessity,  excused  it  on  behalf  of  the  individual ;  that 
it  has  been  enforced  where  cargoes  have  been  laden  before  the  war, 
but  where  the  parties  have  not  used  all  possible  diligence  to  coun- 
termand the  voyage  after  the  first  notice  of  hostilities ;  and  that  it 
has  been  enforced  not  only  against  the  subjects  of  the  Crown,  but 
likewise  against  those  of  its  allies  in  the  war,  upon  the  supposi- 
tion that  the  rule  was  founded  on  a  strong  and  universal  principle, 
which  allied  states  in  war  have  a  right  to  notice,  and  apply  mutu- 
ally to  each  other's  subjects.     Indeed,  it  is  the  less  necessary  to 
produce  these  cases,  because  it  is  expressly  laid  down  by  Lord 
Mansfield,  as  I  understand  him  —  see  Gist  v.  Mason,  1  T.  R.  88 
(IRE.  154)  —  that  such  is  the  maritime  law  of  England;  and 
he  who  for  so  long  a  time  assisted  at  the  decisions  of  this  Court 
(Prize  Appeals),  and  at  that  period  could  hardly  have  been  igno- 
rant of  the  rule  of  decision  on  this  important  subject,  though 
none  of  the  instances  which  I  happen  to  possess  prove  him  to 
have  been  personally  present  at  those  particular  judgments.    What 
is  meant  by  the  addition  '  but  this  does  not  extend  to  a 
[*  21]  neutral  vessel, '  it  is  extremely  diflBcult  to  ♦  conjecture, 
because  no  man  was  more  perfectly  apprised  that  the  neu- 
tral bottom  gives,  in  no  case,  any  sort  of  protection  to  a  cargo  that 
is  otherwise  liable  to  confiscation;  and,  therefore,  I  cannot  but 
conclude  that  the  words  of  that  great  person  must  have  been  re- 
ceived with  some  slight  degree  of  misapprehension."     The  force 
of  a  declaration  of  war  has  been  held  equal  to  that  of  an  Act  of 
Parliament  prohibiting  intercourse  with  the  enemy,  except  by  the 
Queen's  licence.     As  an  act  of  state  done  by  virtue  of  the  pre- 
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rogative  exclusively  belonging  to  the  Crown,  such  a  declaration 
carries  with  it  all  the  force  of  law.  It  is  founded  upon  the  jiLS 
belli  which  Lord  Coke  (Co.  Litt  p.  11,  I)  states  to  be  a  portion 
of  the  law  of  England,  adding,  in  reptiblicd  maxima  conservanda 
sunt  jura  belli.  This  force  has  been  attributed  to  it,  amongst 
other  cases  in  Fiirtado  v.  Bogers,  3  Bos.  &  P.  191  (6  E.  R.  752), 
where  Lord  Alvanley,  Ch.  J. ,  said,  **  We  are  all  of  opinion,  that 
on  the  principle  of  the  English  law,  it  is  not  competent  to  any 
subject  to  enter  into  a  contract  to  do  anything  which  may  be  detri- 
mental to  the  interests  of  his  own  country  —  and  that  such  a  con- 
tract is  as  much  prohibited  as  if  it  had  been  expressly  prohibited 
by  Act  of  Parliament  It  is  admitted,  that  if  a  man  contracts  to 
do  a  thing  which  is  afterwards  prohibited  by  Act  of  Parliament, 
he  is  not  bound  by  his  contract  And  on  the  same  principle, 
where  hostilities  commence  between  the  country  of  the  under- 
writer and  the  assured,  the  former  is  forbidden  to  fulfil  his  con- 
tract '  Accordingly,  in  that  case,  it  was  held,  that  an  insurance 
effected  in  Great  Britain  on  a  French  ship,  though  before  the  com- 
mencement of  hostilities  between  Great  Britain  and  France,  did 
not  bind  the  insurer  to  indemnify  the  assured  against  a  loss  by 
British  capture,  in  the  subsequent  war,  although  the  policy  con- 
tained general  words  of  insurance  against  all  captures  and  deten- 
tions of  princes,  without  any  exception  of  the  acts  of  the  insurer's 
own  government  These  remarks,  as  to  the  force  of  a  declaration 
of  war,  furnish  a  complete  answer  to  the  doctrine  attributed  to  a 
learned  Baron,  in  the  report  of  Clementson  v.  Blemg,  11  Ex.  135, 
relied  upon  by  Mr.  Manisty,  in  his  able  argument  for  the  plain- 
tiff. That  case  itself  was  decided  upon  the  ground,  that  by  the 
terms  of  the  declaration  of  war  the  performance  of  the  contract 
there  in  question  was  permitted ;  and,  therefore,  it  does  not  affect 
the  present  discussion,  and  we  need  not  give  any  opinion  upon  the 
point  there  decided.  As  to  the  mode  of  operation  of  war  upon 
contracts  of  affreightment  made  before,  but  which  remain  unexe- 
cuted at  the  time  it  is  declared,  and  of  which  it  makes  the  further 
execution  unlawful  or  impossible,  the  authorities  establish  that 
the  effect  is  to  dissolve  the  contract,  and  to  absolve  both  parties 
from  further  performance  of  it  Such  was  the  opinion  of  Lord 
Ellenbokough,  at  a  time  when  the  question  must  necessarily 
have  often  occurred,  and  been  well  considered  and  understood  in 
Barber  v.  Hodgson  (1814),  3  M.  &  S.  267  (15  E.  R  485),  where 


406  SHIP. 

Vo.  88.  —  Bfpodto  ▼.  Bowden,  87  L.  J.  Q.  B.  81,  88. 

it  was  held,  that  the  prevalence  of  an  infectious  disorder  at  the 
port  of  loading,  and  consequent  prohibition  of  intercourse  by  the 
law  of  the  port  were  not  sufiBcient  to  excuse  the  charterers  from 
loading;  and  Lord  Ellenbobough  in  delivering  judgment  said, 
"  The  question  here  is,  on  which  side  the  burden  is  to  falL  If, 
indeed,  the  performance  of  this  covenant  had  been  rendered  unlaw- 
ful by  the  government  of  this  country,  the  contract  would  have 
been  dissolved  on  both  sides,  and  this  defendant,  inasmuch  as  he 
had  been  thus  compelled  to  abandon  his  contract,  would  have  been 
excused  for  the  non-performance  of  it,  and  not  liable  to  damages ; 
but  if  in  consequence  of  the  events  which  happen  at  a  foreign 
port,  the  freighter  is  prevented  from  furnishing  a  loading  there, 
which  he  has  contracted  to  furnish,  the  contract  is  neither  dis- 
solved, nor  is  he  excused  for  not  performing  it,  but  must  answer 
in  damages.  A  similar  opinion  was  expressed  by  the  same  emi- 
nent Judge  in  Atkinson  v.  RUchis,  10  East,  530  (10  R  R  372> 
Lord  Tenterden  also,  in  his  work  on  Shipping,  in  the  edition  by 
Serj.  Shee,  states  the  law  thus :  *  Another  general  rule  of  law 
furnishes  a  dissolution  of  these  contracts  *  (that  is,  for  the  car- 
riage of  goods  in  merchant  ships),  *"  by  matter  extrinsic.  If  an 
agreement  be  made  to  do  an  act  lawful  at  the  time  of  such  agree- 
ment, but  afterwards  and  before  the  performance  of  the 
[*  22]  act,  the  performance  be  rendered  unlawful  *  by  the  govern- 
ment of  the  country,  the  agreement  is  absolutely  dissolved. 
If,  therefore,  before  the  commencement  of  a  voyage,  war  or  hos- 
tilities should  take  place  between  the  state  to  which  the  ship  or 
cargo  belongs,  and  that  to  which  they  are  destined,  or  commerce 
between  them  be  wholly  prohibited,  the  contract  for  conveyance 
is  at  an  end ;  the  merchant  must  unlade  his  goods  and  the  owners 
find  another  employment  for  their  ship ;  and,  probably,  the  same 
principles  would  apply  to  the  same  events  happening  after  the 
commencement  and  before  the  completion  of  the  voyage,  although 
a  diflferent  rule  is  laid  down  in  this  case  by  the  French  Ordi- 
nance. "  It  may  be  added,  that  the  cases  above  put  by  Lord  Ten- 
terden, cannot  be  treated  as  isolated  propositions,  but  as  instances 
of  the  general  principle  of  law  with  which  they  are  prefaced. 
Chancellor  Kent,  also,  in  his  Commentaries,  vol.  3,  p.  248,  after 
stating  that  the  contract  of  affreightment  may  be  dissolved  with- 
out execution,  not  only  by  the  act  of  the  parties,  but  also  by  the 
act  of  the  law,  proceeds  to  state,  that  inter  alia  war,  making 
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performance  unlawful  or  impossible,  eitber  before  or  after  tbe 
commencement,  dissolves  the  contract  The  same  distinguished 
person  held,  in  the  Court  of  Errors  in  New  York,  that  a  contract 
of  partnership  with  a  foreigner  was  absolutely  dissolved  by  the 
breaking  out  of  war  between  the  two  countries.  Oriswold  v. 
WaddingtoTiy  Johnson,  57,  s.  C.  ibid.  66,  438.  Further,  there  is 
very  high  authority  for  saying,  that  the  removal  of  merchandise, 
even  though  acquired  before  the  war,  from  the  enemy's  country, 
after  knowledge  of  the  war,  without  a  royal  licence,  is  as  a  gen- 
eral rule  illegal.  This  was  laid  down  at  the  Cock-pit,  in  1747, 
in  the  case  of  The  Fhilip,  8  T.  R  555,  referred  to  and  stated  by 
Sir  John  Nicholls,  in  his  admirable  argument,  where  the  Lords 
Commissioners  of  Appeal,  present  Chief  Justice  Willes,  refused 
to  give  the  claimants  liberty  to  prove  that  their  goods  were  bought 
before  the  war.  The  same  law  was  laid  down  by  Mr.  Justice 
Stoby,  in  The  St  £awrence,  1  Gall.  467,  and  The  Joseph,  1  GalL 
545.  See  also  Willard  Phillips's  very  able  work  on  Insurance, 
3rd  ed.  v.  1,  p.  137  et  eeq.  The  cases  before  Lord  Stowell,  of 
The  Juffrow  Catherina,  5  Bob.  Adm.  141,  and  The  Madonna  de 
la  Gfracia,  4  Kob.  Adm.  195,  in  which  that  great  Judge  fastened 
upon  peculiar  circumstances  to  except  the  claimants  from  the 
operation  of  the  general  rule,  lead  strongly  to  confirm  its  applica- 
bility in  all  cases,  in  which  trade  or  intercourse  with  the  enemy, 
after  knowledge  of  the  war,  is  involved  in  the  shipment  And 
in  such  cases  the  circumstance  of  a  previous  purchase  seems,  as  a 
general  rule,  to  be  matter  for  the  consideration  of  the  Crown  in 
its  clemency  alone.  The  law  as  to  trading  with  the  enemy  was 
considered  and  acted  upon  by  the  Court  of  Queen's  Bench,  in  Beid 
V.  HosHm,  4  E.  &  B.  979,  24  L.  J.  Q.  B.  315,  a  case  identical 
in  its  facts  with  the  present,  except  that  the  shipowners  in  that 
case  were  British  subjects.  It  was  there  decided,  that  the  con- 
tract was  dissolved  and  the  parties  absolved  from  its  performance, 
amongst  other  reasons  stated,  because  without  any  previous  de- 
fault, on  the  charterer's  part,  the  performance  had  become  illegal 
by  the  declaration  of  war  and  its  consequences.  But  it  was  also 
in  that  case  stated,  in  the  judgment  of  the  Court,  to  be  material 
that  the  owners  of  the  ship  were  British  subjects,  and  it  was  said 
it  was  therefore  the  duty  of  the  captain  of  the  ship,  "  as  soon  as 
he  heard  of  the  declaration  of  war,  to  make  his  escape  and  to  seek 
a  place  of  safety,  instead  of  lingering  at  Odessa,  in  the  hope  of 
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obtaining  a  cargo,  although  he  might  safely  have  done  so  if  he 
had  not  been  a  British  subject  and  the  ship  had  been  neutral  prop- 
erty. *  See  the  result  of  that  case  in  the  Queen's  Bench,  5  El.  & 
B.  729,  25  L.  J.  Q.  B.  55,  and  in  the  Exchequer  Chamber,  6  El. 
&  B.  253,  26  L.  J.  Q.  B.  5,  and  also  Av&ry  v.  Bowden,  5  EL  &  B. 
714,  25  L.  J.  Q.  B.  49,  in  error,  6  EL  &  B.  953,  26  L.  J.  Q.  B.  3. 
We  entirely  concur  in  the  decision  of  Rdd  v.  RosMns,  and  in 
the  reasons  advanced  in  the  argument,  either  of  which,  however, 

would  in  our  opinion  have  been  sufficient  The  fact  that 
[*  23]  it  was  the  duty  of  the  master  in  *  that  case  to  leave  Odessa, 

and  that  he  could  not  have  received  a  cargo  without  deal- 
ing and  trading  with  the  enemy  was  a  sufficient  ground  for  the 
decision  that  his  owners  could  not  recover  against  the  charterers 
for  not  loading  a  cargo  which  he  could  not  lawfully  have  received. 
But  that  was  not  the  only  reason  stated  in  the  judgment  by  which 
it  could  have  been  supported.  The  argument,  which  was  again 
urged  in  this  case,  that  apart  from  any  considerations  affecting 
the  shipowner  only,  the  defence  was  valid  by  reason  of  the  law 
also  forbidding  the  charterer  to  load  a  cargo,  and  as  a  consequence 
of  that  prohibition,  dissolving  the  charter-party  and  absolving 
both  parties  from  further  performance,  remains  to  be  considered. 
In  order  to  escape  the  application  of  this  latter  argument,  founded 
upon  the  principles  above  stated,  it  is  necessary  for  the  ship- 
owner to  establish  that  the  plea  of  the  charterer  cannot  be  true 
in  alleging  an  impossibility  of  performance  without  dealing  and 
trading  with  the  enemy,  or  in  other  words,  that  the  charteier 
could,  but  for  some  default  of  his  own,  and  notwithstanding  the 
war,  have  fulfilled  his  contract  in  a  lawful  manner.  We  proceed 
to  consider  the  argument  advanced  for  that  purpose.  In  the  first 
place,  it  is  said  that  the  contract  admitted  of  being  fulfilled  after 
the  war  by  purchasing  the  cargo  from  Her  Majesty's  subjects,  or 
those  of  her  allies  at  Odessa  who  may  have  had  wheat,  seed,  or 
other  grain  which  they  were  willing  to  dispose  of  and  may  have 
been  about  to  leave  the  enemy's  country ;  and  it  is  assumed  that 
the  charterer  might  lawfully  have  purchased  the  cargo  from  such 
persons,  and  lawfully  have  shipped  it  when  so  purchased.  As- 
suming, for  argument  sake,  that  this  conclusion  is  correct,  in 
point  of  law  —  which,  independently  of  express  authority,  we 
should  have  doubted,  inasmuch  as  persons  inhabiting  an  enemy's 
country  are  primd  fade  enemies  —  Tlie  Bemers,  1  Rob.  204,  and 
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even  the  Queen's  subjects  become  absolutely  enemies  if  they 
remain  and  trade  in  tlie  enemy's  country  after  they  know  the 
breaking  out  of  war—  O'Mealey  v.  Wilson,  1  Camp.  482  (10  R  R 
732),  —  still  it  should  seem  a  harsh  and  inequitable  position  that 
the  charterer,  who  by  no  wrongful  act  or  default  of  his  own,  but 
by  the  imquestionably'rightful  act  of  his  sovereign  in  declaring 
war  in  the  exercise  of  her  undoubted  prerogative  against  a  public 
enemy,  should  be  reduced  to  the  necessity  of  seeking  out  at  his 
peril  in  an  enemy's  country  persons  who  had  themselves  acquired 
the  goods  before  war,  and  were  possessed  of  them  under  circum- 
stances which  established  a  right  to  remove  them  from  the  ene- 
my's country  without  a  licence.  What  if  it  had  happened  that 
there  were  no  British  or  French  subjects  in  the  enemy's  country 
having  such  property  in  their  possession  to  sell,  or  if  there  were, 
that  the  charterer  had  purchased  from  one  professing  at  the  time 
of  the  sale  that  he  was  about  to  depart,  but  who  afterwards 
remained  so  as  to  acquire  the  character  of  an  alien  enemy  ?  With- 
out, however,  resorting  to  that  supposition,  it  is  enough  to  refer 
to  Potts  V.  BM,  already  cited,  where  it  was  expressly  held,  that 
goods  purchased  in  the  enemy's  country  since  the  war,  though 
not  from  enemies,  could  not  without  a  licence  be  lawfully  shipped 
from  an  enemy's  port,  even  in  a  neutral  vessel.  Moreover,  it  is 
not  correct  to  say  that  the  charterer,  even  if  he  could  have  suc- 
ceeded in  lawfully  acquiring  the  goods,  could  have  lawfully 
shipped  them  if  doing  so  involved  dealing  or  trading  with  the 
enemy.  It  is  more  than  likely  that  the  caigo  could  not  have  been 
put  on  board  without  passing  through  the  enemy's  custom-house 
and  paying  export  duties.  The  passing  it  through  the  custom- 
house and  obtaining  a  Bussian  permit  for  its  shipment  might  have 
been  but  a  slight  case,  still  it  would  have  been  a  dealing  with  the 
enemy.  The  payment  of  export  duties  would  have  supplied  him 
directly  with  the  means  of  carrying  on  the  war.  If  it  were  proved 
to  be  necessary  in  point  of  fact^  it  would  sustain  the  defence  raised 
by  the  plea.  That  it  is  not  a  far-fetched  supposition  appears  by 
the  fact  mentioned  in  Abbott  on  Shipping,  in  a  note  by  my  Brother 
Shee,  10th  ed.  437,  that  in  this  very  case  it  was  proved  at  the 
trial,  at  York,  before  Platt,  B.,  that  the  cargo  could  not  have 
been  shipped  without  payment  of  export  duties  to  the  Bussian 
Government  This  fact,  which,  though  not  directly  ad- 
missible *into  the  argument,  suggests  a  case  capable  of  [*24] 
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proof  under  this  plea,  and  in  which  the  charterer  would,  ac- 
cording to  the  principles  already  stated,  be  absolved  from  his 
contract  Another  case  may  be  put  to  illustrate  the  extreme  hard- 
ship and  injustice  of  forcing  a  British  subject  into  such  straits 
as  those  suggested  in  the  argument  for  the  defendant  in  error, 
namely,  that  of  one  who  had  chartered  several  neutral  ships  before 
the  war,  for  which  after  the  war  he  had  purchased  cargoes  before 
they  arrived  through  himself  or  any  other  British  subjects  remain- 
ing in  Odessa  for  that  purpose.  Whatever  British  subjects  so  re- 
mained and  traded  in  the  enemy's  country  would  be  in  imminent 
danger  of  acquiring  the  character  of  an  enemy.  In  our  opinion, 
therefore,  the  first  argument  on  behalf  of  the  defendant  in  error  is 
not  maintainable.  It  was  further  argued  on  behalf  of  the  ship- 
owner that  the  breach  of  contract  in  question  was  brought  about, 
not  altogether  by  the  war,  but  partly  by  the  default  of  the  char- 
terer himself  in  not  providing  a  cargo  before  the  war,  and  keeplDg 
it  until  the  war  and  thereafter  until  the  arrival  of  the  neutral 
vessel,  then  to  be  lawfully  loaded  ^n  pursuance  of  the  charter- 
party.  Again,  assuming,  for  the  sake  of  argument,  that  this 
result  would  follow  in  point  of  law  if  the  charterer  had  provided 
a  cargo  before  the  war,  is  it  true  that  he  has  been  guilty  of  de- 
fault ?  A  default  to  affect  him  with  injurious  consequences,  ought 
to  be  either  a  breach  of  contract  with  the  person  who  claims  to 
benefit  by  it,  or  a  breach  of  some  duty  imposed  by  law.  Not  buy- 
ing the  com  was  not  the  former,  because  it  was  expressly  stipu- 
lated by  the  charterer  that  he  should  have  all  the  laying  days 
within  which  to  provide  and  ship  a  cargo ;  and  no  breach  of  that 
contract  had  been  committed  when  the  war  took  place ;  and  so  far 
from  its  bteing  a  wrong  or  default  in  point  of  duty,  apart  from  the 
contract,  not  to  have  so  provided  a  cargo,  it  might  have  been  a 
prudent  and  rightful  act  for  the  charterer,  anticipating  the  war, 
to  abstain  from  trading  with  the  inhabitants  of  the  enemy's  coun- 
try, and  to  remove  himself  and  his  property  before  the  war  began. 
To  impose  upon  the  charterer  the  necessity  of  providing  a  cargo 
before  the  war,  and  of  keeping  that  cargo  until  the  war,  and  after- 
wards until  the  arrival  of  the  vessel,  apart  from  any  difficulty  as 
to  dealing  with  the  enemy  in  shipping  it,  would  be  to  compel  one 
of  Her  Majesty's  subjects  to  do  what  he  has  not  contracted  to  do, 
in  order  to  save  himself  from  being  unable  to  perform  his  contract 
by  reason  of  the  possible  events  of  a  declaration  of  war  intended 
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to  injure  the  Queen's  enemies,  not  her  own  subjects  or  those  of 
her  allies.  The  dictum  of  Lord  Alvanley,  in  Tauteng  v.  Hui^ 
lard,  3  Bos.  &  P.  291  (6  R  R  791),  cited  in  support  of  this  argu- 
ment, that  a  man  cannot  rely  on  his  own  default  to  absolve  him 
from  the  performance  of  his  contract,  was  applied  by  him  to  a 
totally  different  state  of  facts.  There  a  Swedish  vessel  had  been 
chartered  by  a  British  subject  to  proceed  to  a  port  abroad  and  take 
in  a  cargo  there.  An  embargo  was  laid  by  the  British  govern- 
ment upon  Swedish  vessels,  which  prevented  the  chartered  vessel 
from  proceeding  to  her  destination  for  such  a  period  as  would,  by 
reason  of  delay,  in  the  absence  of  excuse,  have  disentitled  her  to 
receive  a  cargo  at  the  port  of  loading.  She  proceeded  thither, 
nevertheless,  after  the  embargo,  but  did  not  receive  a  cargo  from 
the  charterer;  and  in  an  action  subsequently  brought  by  the 
Swedish  shipowner  against  the  British  charterer  for  not  loading, 
it  was  held,  that  the  former  could  not  recover  by  reason  of  his 
default  being  a  breach  of  contract  in  delaying  to  proceed  on  the 
outward  voyage,  and  that  he  could  not  set  up  the  British  embargo 
as  a  justification  for  such  default  That  dictum,  explained  by  the 
subject-matter,  is  therefore  inapplicable.  In  this  case,  again, 
supposing  that  the  charterer  had  obtained  the  property  before  the 
war  and  kept  it  in  the  enemy's  country  with  the  intention  of  ful- 
filling his  contract  when  the  vessel  arrived,  whether  there  were 
war  or  whether  there  were  not,  the  same  difficulty  as  is  before 
pointed  out  would  arise,  as  to  its  shipment  without  passing  it 
through  the  enemy's  custom-house,  and  possibly  paying  export 
duties  to  the  hostile  government.  It  is  clear  that  the  charterer 
could  maintain  no  action  against  the  shipowner  for  refusing  to 
take  on  board  a  cargo  which  the  charterer  could  only  load  by  deal- 
ing and  trading  with  the  enemy ;  and  on  the  other  hand, 
neither  *  ought  the  shipowner  to'  maintain  an  action  [*  25] 
against  the  charterer  for  not  doing  so.  This  is  not  an  un- 
equal law,  because  if  war  had  broken  out  between  the  Czar  and 
the  King  of  the  Two  Sicilies  instead  of  Her  Majesty,  the  vessel 
would,  according  to  the  principle  stated  above,  have  been  ab- 
solved from  going  to  Odessa,  and  might  forthwith  have  proceeded 
upon  another  voyaga  Even  the  common  principle  of  reciprocity 
therefore  points  out,  that  a  similar  indulgence  ought  to  be  allowed 
to  a  merchant,  when,  in  consequence  of  war  declared  by  his  sov- 
ereign, he  is  involved  in  like  difficulties.     Under  such  circum- 
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stances,  in  all  ordinary  cases,  the  more  convenient  course  for  both 
parties  should  seem  to  be  that  both  should  be  at  once  absolved, 
so  that  each  one  becoming  aware  of  the  fact  of  a  war,  the  end  of 
which  cannot  be  foreseen,  making  the  voyage,  or  the  shipment 
presumably  illegal  for  an  indefinite  period,  may  at  once  be  at 
liberty  to  engage  in  another  adventure  without  waiting  for  the 
bare  possibility  of  the  war  coming  to  an  end  in  sufficient  time  to 
allow  of  the  contract  being  fulfilled,  or  some  other  opportunity  of 
lawfully  performing  the  contract  perchance  arising.  The  law 
upon  this  subject  was  doubtless  made  according  to  the  well-known 
rule  to  meet  cases  of  ordinary  occurrence,  and  in  times  when  to 
permit  trading  with  the  enemy,  even  through  neutrals,  was  the 
exception,  not  the  rule.  These  considerations  may  explain  the 
origin  of  the  law  authoritatively  laid  down  in  the  books  as  to  war 
at  once  working  an  absolute  dissolution  of  the  contract  A  dis- 
tinction was  suggested  between  the  first  alleged  breach  of  contract, 
in  not  loading  the  vessel,  and  the  second  breach,  for  demurrage. 
Inasmuch,  however,  as  the  second  breach  would  be  proved  by 
showing  that  the  vessel  remained  in  the  loading  port  without 
being  loaded  during  the  demurrage  days,  no  one  being  there  to  act 
on  the  part  of  the  charterers,  we  think  that  that  breach  amounts 
to  nothing  more  than  an  averment  that  the  vessel  was  not  loaded 
during  those  days,  and  so  it  stands  upon  the  same  footing  as  the 
first  alleged  breach  for  not  loading  the  vessel  during  the  laying 
days.  We  are  of  opinion  that  for  a  British  subject  not  domiciled 
in  a  neutral  country,  which  the  defendant  cannot  be  presumed  to 
be,  to  ship  a  cargo  from  an  enemy's  port,  even  in  a  neutral  vessel, 
without  licence,  is  an  act,  primd  facie,  and  under  all  ordinary 
circumstances,  of  dealing  and  trading  with  the  enemy,  and  there- 
fore forbidden  by  law ;  that  it  lies  on  the  person  alleging  it  to  be 
legal  to  establish  the  fact ;  and  that,  in  the  absence  of  proof  that 
it  would  be  legal,  neither  a  British  subject  nor  an  alien  friend 
can  found  any  action  upon  the  fact  of  its  not  having  been  per- 
formed. The  sovereign  of  this  country  has  the  right  to  proclaim 
war  with  all  its  consequences,  enforcing  or  mitigating  them,  either 
generally  or  in  particular  instances,  as  may  be  thought  best  by  the 
government  One  of  those  consequences,  not  removed  or  dispensed 
with  by  any  treaty,  order  in  council,  or  licence,  or  by  any  special 
circumstances  of  necessity  in  the  particular  case,  is,  that  trade  and 
dealings  with  the  enemy,  unless  expressly  permitted,  are  forbid- 
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den.  The  plea  alleges  that  the  contract  could  not,  from  the  time 
of  the  declaration,  have  been  fulfilled  without  such  dealing  and 
trade.  That,  as  we  have  already  shown,  upon  grounds  not  consid- 
ered in  the  judgment  of  the  Court  of  Queen's  Bench,  may  be  true. 
If  it  may  be,  then,  inasmuch  as  the  law  justifies  what  it  com- 
mands, and  inasmuch  as  it  effects  that  purpose,  by  dissolving  the 
contract  which  presumably  cannot,  within  any  reasonable  time,  be 
executed  without  dealing  and  trading  with  the  enemy,  the  plea, 
founded  upon  that  state  of  the  law,  is  sufficient  We  reverse  the 
judgment  of  the  Court  below,  and  give  judgment  for  the  defendant 

Judgment  reversed, 

ENGLISH  NOTES. 

The  judgment  in  the  principal  case  is  cited  and  followed  by  Sir 
B.  Phillimobb  in  his  judgment  in  The  TeiUania  (1871),  L.  B.  3  A. 
&  E.  3d4,  413  (see  p.  370,  ante),  where,  on  the  circumstance  that  war 
was  imminent  (and  in  the  event  actually  broke  out  within  few  days) 
between  France  and  Germany,  it  was  held  that  the  master  of  the 
Grerman  ship  was  excused  from  entering  the  port  of  Dunkirk  with 
his  cargo. 

AMERICAN  NOTES. 

A  contract  of  affreightment  between  domestic  ports  is  not  dissolved  by  a 
declaration  of  war,  though  transportation  is  thereby  made  more  hazardous. 
The  Francis,  1  Gallison  (U.  S.),  445;  Graves  v.  Miami  S.  S,  Co.,  61  New  York 
Supplement,  115.  Otherwise,  a  bill  of  lading  is  dissolved  by  a  declaration  of 
war,  especially  when  its  observance,  as  under  an  embargo,  or  by  unlicensed 
trading  with  the  enemy,  would  violate  the  laws  of  the  country.  Brawn  v. 
Delano,  12  Massachusetts,  370 ;  see  Minot  v.  Durant,  7  id.  436 ;  Spafford  v. 
Dodge,  14  id.  66  ;  Burbank  v.  Conrad,  96  United  States,  291,  293,  299  ; 
Crawford  v.  The  WUliam  Penn,  Peters'  Circuit  Court,  106 ;  The  Spartan,  25 
Federal  Rep.  44.  Further,  ^*  in  time  of  war,  property  shall  not  be  permitted 
to  change  character  in  its  transit ;  nor  shall  property  consigned,  to  become  the 
property  of  the  enemy  on  arrival,  be  protected  by  the  neutrality  of  the  ship- 
per." Story,  J.,  in  The  Ann  Green,  1  Gallison  (U.  S.),  274,  291.  Hence, 
even  a  neutral  vessel,  when  chartered  to  an  enemy,  becomes  to  some  extent, 
and  pro  hoc  vice,  a  vessel  of  the  enemy ;  notice  of  a  blockage  given  to  the 
charterer  is  notice  to  the  ship ;  and  a  voyage  intended  to  carry  cargo  to  or 
from  a  blockaded  port  is  illegal  ab  initio,  even  when  there  is  an  intention  to 
trans-ship  the  cargo  at  a  neutral  port.  The  Adtda,  176  United  States,  361, 379 ; 
The  Pedro,  175  id.  854,  866. 

In  this  country,  where  war  formally  dates,  it  seems,  from  the  action  of 
Congress,  but  where  actual  hostilities  doubtless  determine  the  date  of  its 
commencement  as  existing  prior  to  such  action,  or  to  proclamation  issued,  or 
any  declaration  made,  contracts  for  sea  carriage  may  be  held  illegal,  though 
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made  before  war  is  declared.  The  Buena  Fen/tiro,  87  Federal  Bep.  927,  934, 
and  175  United  States,  384  ;  The  Ambraste  Light,  25  Federal  Rep.  408;  Prize 
Cases,  2  Black  (U.  S.),  635;  Thayer's  Constitutional  Law  Cases,  2352;  see  28 
American  Law  Review,  754. 

Section  V.  —  General  Average. 

No.  23.  — JOHNSON  v.  CHAPMAN. 
(1865.) 

RULE. 

To  entitle  the  owner  to  average  contribution,  there  must 
be  a  common  danger  and  a  voluntary  sacrifice  of  the  prop- 
erty ;  and  no  right  to  general  average  contribution  is  earned 
where  the  thing  jettisoned  must  have  been  lost  at  all  events, 
and  the  act  of  jettison  only  hastens  the  time  at  which  the 
loss  took  place. 

JohxiBOiL  ▼.  Chapman. 

85  L.  J.  C.  P.  28-29  (s.  0.  19  C.  B.  (N.  &)  568). 

[28]  Shipping.  —  Charter-party.  —  General  Average.  —  Cargo  Adrift.  —  Vol' 
untary  Sacrifice.  —  Common  Danger. 
In  consequence  of  a  severe  storm  which  the  plaintiffs'  vessel  encountered, 
her  deck  cargo  of  timber,  which  was  lawfully  stowed  on  deck  according  to  the 
terms  of  the  charter-party  between  the  plaintiffs  and  the  defendant,  the  cha^ 
terer,  broke  adrift,  and  knocked  against  the  pumps,  so  that  the  captain  wis 
compelled,  in  order  that  the  crew  might  work  the  pumps  and  to  prevent  dam- 
age to  the  bulwarks  and  pumps,  and  for  the  safety  of  the  ship  and  all  on  board, 
to  throw  a  portion  of  such  cargo  overboard :  HM,  that  such  jettison  was 
the  subject  of  a  general  average  contribution,  from  the  plaintiffs  to  the  defend- 
ant, it  being  both  voluntary  and  to  save  all  from  the  danger  caused  by  the 
storm,  which  was  common  to  the  whole  adventure. 

The  following  case  was  stated  for  the  opinion  of  the  Court, 
without  pleadings :  The  plaintiffs  are  the  owners  of  the  vessel  the 
Sh4)oting  Star,  and  the  defendant  is  a  merchant,  carrying  on  busi- 
ness in  London,  under  the  name  and  firm  of  Edward  Henry  Chap- 
man &  Co.  On  the  26th  of  May,  1863,  a  charter-party  was  made 
by  and  between  the  plaintiffs  and  the  defendant  In  pursuance  of 
the  said  charter-party,  the  SJiooting  Star  duly  proceeded  to  Quebec, 
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and  loaded  there,  from  the  factors,  a  full  and  complete  cargo  of 
deals  and  staves,  inclading  a  deck  load,  and  being  so  loaded,  duly 
proceeded,  in  pursuance  of  the  said  charter-party,  from  Quebec  to 
London.  During  the  aforesaid  voyage  from  Quebec  to 
London  certain  portions  of  the  deck  load  *on  board  the  [*24] 
Shooting  Star  were  jettisoned,  and  the  circumstances  under 
which  this  took  place  were  those  which  are  stated  in  the  copy  pro- 
test annexed  to  the  special  case ;  all  the  facts  stated  in  which  pro- 
test were  to  be  taken  as  admitted,  and  as  forming  part  of  the  spe- 
cial cas&  All  the  goods  loaded  on  board  the  Shooting  Star  at 
Quebec,  as  foresaid,  have  been  duly  delivered  to  the  defendant, 
with  the  exception  of  those  goods  which  were  jettisoned  as 
aforesaid. 

The  plaintiffs  contend  that  the  loss  of  the  goods  so  jettisoned  as 
aforesaid  is  a  particular  average  loss,  in  respect  of  which  no  con* 
tribution  is  due  from  them  to  the  defendant  The  defendant,  on 
the  other  hand,  contends  that  the  said  loss  is  a  loss  in  respect  of 
which  contribution  is  payable  by  the  plaintiffs  to  the  defendant 

It  is  admitted  that  hitherto  it  has  been  the  practice  of  average 
adjusters  not  to  allow  as  general  average  the  jettison  of  such  por- 
tion of  the  deck  load  as  is  immediately  before  the  jettison  in  a 
state  of  wreck ;  but  this  admission  is  to  be  taken  without  preju- 
dice to  the  right  of  the  defendant  to  contend  that  such  a  prac- 
tice cannot  affect  the  law.  The  Court  is  to  be  at  liberty  to  draw 
inferences  of  fact  in  the  same  way  as  a  jury  would  be  entitled 
to  do. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  de- 
fendant is,  under  the  circumstances  of  the  case,  entitled  to  any 
contribution  from  the  plaintiffs  in  respect  of  the  goods  jettisoned 
as  aforesaid. 

A  copy  of  the  charter-party  was  annexed  to  the  case,  and  by 
Buch  charter-party  the  vessel,  the  Shooting  Star,  was  chartered  by 
the  defendant  "  to  proceed  to  Quebec  (with  liberty  to  take  cargo 
from  Bristol  Channel,  for  owner's  benefit),  or  so  near  thereunto  as 
she  may  safely  get,  and  there  load  from  the  factors  of  the  said 
charterers  a  full  and  complete  cargo  of  deals,  including  a  deck 
load ;  one-half  of  the  cargo  to  be  floated  deals,  at  the  bottom,  and 
the  remainder  dry  deals,  any  deal  ends  or  staves  as  required  by 
the  master  for  broken  stowage  only,  with  deal  or  deal  ends  and 
staves  for  broken  stowage  only,  not  exceeding  what  they  can  rea- 
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sonably  stow  and  cany  over  and  above  her  tackle,  apparel,  provi- 
sions, and  furniture ;  and  being  so  loaded,  shall  therewith  proceed 
to  London,  or  so  near  thereunto  as  she  may  safely  get^  and  deliver 
the  same  on  being  paid  freight,  *  at  the  rates  therein  mentioned. 

In  the  protest  referred  to  in  the  special  case,  and  which  was  to 
form  part  of  the  same,  the  master,  who  was  the  appearer  befoie 
the  notary  public,  declared  that  the  ship  having  properly  loaded 
and  stored  on  board  of  her  at  Quebec  a  caigo  of  deals  and  staves, 
with  the  deck  load  and  boats  properly  secured,  sailed  from  Quebec 
on  the  6th  of  October,  1863,  and  prosecuted  her  voyage  *  with, 
for  the  most  part,  fair  winds  and  moderate  weather,  and  without 
material  occurrence  to  the  knowledge  of  him  the  said  appearer, 
imtil  towards  noon  of  the  13th  day  of  the  same  month,  when  the 
breeze  freshened,  and  at  about  one  o'clock,  p.  m.,  of  the  same  day 
it  blew  a  strong  and  increasing  gale  from  W.  S.  W.,  and  being 
accompanied  by  a  fast  rising  sea,  and  causing  the  said  ship  to 
labour  and  strain  excessively,  sail  was  reduced  to  close  reefs  to 
ease  her,  but  she,  nevertheless,  laboured  and  strained  very  severely, 
and  took  so  many  heavy  seas  on  board  that  her  decks  were  contin- 
ually flooded,  and  the  deck  load  was  broken  adrift,  whereupon  the 
same  was  secured  as  well  as  possible  and  the  pumps  were  kept 
constantly  attended,  and  at  dusk  of  the  same  day  the  carpenter, 
having  sounded  the  well,  reported  three  feet  of  water  in  the  ship, 
and  the  gale  strengthening  and  raging  with  great  fury,  and  the 
said  ship  being  on  a  lee-shore  was  hauled  to  the  wind,  there  being 
no  room  to  heave  her  to,  and  all  hands  were  set  to  work  at  the 
pumps,  the  water  in  the  well  at  midnight  having  increased  to  five 
foot;  that  on  the  following  day  the  gale  raged  with  unabated  fury, 
ftcoomiMinied  by  a  tremendous  heavy  cros3-sea,  which  broke  over 
tho  said  ship  in  such  immense  bodies  as  to  keep  her  decks  contin- 
ually inundated,  and  the  said  ship  labouring  and  straining  exces- 
iiivoly  and  making  a  great  deal  of  water;  and  the  deck  load  con- 
Htnntly  brouking  adrift  and  having  damaged  one  of  the  boats,  the 
m\U\  apinmrer  was  compelled,  for  the  safety  and  preservation  of 
tl\o  mud  »\\\\\  her  cargo  and  all  on  board,  to  throw  part  of  the 
ilook  Umd  ovorK^rd,  to  prevent  it  doing  further  damage,  but  the 
m\U\  *Ulp  Mon^rtholess  made  very  bad  weather  of  it  until  —  p.  m. 

of  tht>  9au\o  day,  when,  the  gale  somewhat  abating,  the 
[•  ilA)  «VVOt  toi^mils  were  set  reefed,  •  to  keep  the  ship's  head  to 

U\o  »oA«  and  all  hands  were  on  deck  keeping  the  pumps 
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constantly  going  until  about  six  o'clock,  p.  m.,  when  one  of  the 
pumps  sucked,  and  the  people  being  very  much  exhausted  were 
sent  below.  That  at  —  a.  M.  of  the  20th  day  of  the  same  month 
the  said  ship  experienced  a  strong  gale,  blowing  in  heavy  squalls, 
with  a  high  sea  running,  causing  the  said  ship  to  labour  and  strain 
excessively,  and  at  six  o'clock  of  the  same  morning  the  mainsail 
was  reefed  to  ease  the  ship,  but  she  nevertheless  made  very  bad 
weather  of  it,  and  as  the  day  advanced  it  blew  a  very  strong  and 
increasing  gale,  with  a  tremendous  sea  on,  and  the  said  ship  took 
such  immense  bodies  of  water  over  all  that  her  decks  were  con- 
tinually inundated,  and  she  made  so  much  water  that  her  pumps 
were  of  necessity  kept  constantly  going,  and  at  four  p.  u.  she  was 
kept  more  before  the  sea,  and  the  upper  topsails  and  jib  were 
furled  to  ease  her,  but  she  suffered  bitterly  and  made  very  heavy 
weather  of  it  That  the  following  day  commenced  with  very 
heavy  gales  and  a  mountainous  cross -sea,  and  the  said  ship  mak* 
ing  fearful  weather  of  it  took  immense  bodies  of  water  over  all, 
and  at  half -past  two  A.  M.  she  shipped  a  very  heavy  sea  on  the 
port  beam,  which  stove  the  long-boat  in  bits,  split  the  port  side 
of  the  whale-boat  from  the  keel  upwards,  knocking  the  skid  on 
which  the  boat  was  resting  against  the  gig,  thereby  staving  in 
four  planks  of  the  gig's  starboard  bow,  and  opening  her  along 
from  the  stem  to  the  keel,  knocking  the  port  quarter  away  and 
breaking  the  gunwales  and  damaging  a  fourth  boat,  at  the  same 
time  shifting  the  deck  load  against  the  pumps  on  both  sides,  so 
that  they  could  not  be  worked,  and  filling  the  cabin  with  water, 
and  doing  other  considerable  damage;  that,  as  soon  as  possible, 
the  deck  load  was  secured  as  well  as  circumstances  would  permit, 
and  the  pumps  set  to  work,  and  they  were  kept  at  work  until  four 
o'clock  p.  M.  of  the^ame  day,  when  they  sucked,  and  shortly  there- 
after the  gale  abated,  the  wind  hauling  to  the  north-east  and  con- 
tinuing to  moderate,  and,  the  sea  subsiding,  sail  was  made  as 
necessary.  That  on  the  morning  of  the  23rd  day  of  the  same 
month,  the  said  ship  experienced  a  heavy  swell  from  the  east- 
ward, which  caused  her  to  labour  and  strain  very  much  through- 
out the  day,  and  at  about  five  o'clock  p.  m.  of  the  same  day,  she 
was  struck  by  a  heavy  squall,  which  carried  away  the  jib-sheet, 
thereby  splitting  the  jib,  and  shortly  thereafter  the  wind  increased 
to  a  gale  and  sail  was  shortened ;  and  at  midnight,  it  blowing  a 
strong  gale,  accompanied  by  a  tremendous  heavy  sea,  and  the  said 
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ship  suffering  bitterly,  she  was  brought  under  lower  topsails  and 
foretopmast  staysail  to  ease  her,  and  she  continued  to  labour  and 
strain  very  severely  and  made  very  bad  weather  of  it  until  about 
three  o'clock  A.  m.  of  the  following  day,  when,  the  weather  mod- 
erating, sail  was  made  as  necessary,  the  pumps  being  at  all  times 
well  and  carefully  attended.  That  at  two  o'clock  p.  m.  of  the  same 
day  the  wind  increased,  blowing  from  the  north-east  and  all  light 
sails  were  taken  in,  and  at  six  o'clock,  the  wind  still  increasing 
and  blowing  a  heavy  gale,  and  the  said  ship  suffering  bitterly,  was 
brought  under  lower  fore  and  maintopsails  and  foretopmast  stay- 
sail, to  ease  her,  but  she  nevertheless  laboured  and  strained  very 
heavily,  rolling  about  fearfully,  and  she  made  so  much  water 
throughout  the  day  that  her  pumps  were  obliged  to  be  kept  con- 
stantly going  to  keep  her  free ;  and  at  four  o'clock  a.  m.  of  the 
25th  day  of  the  same  month,  the  gale  increasing  to  a  perfect  hur- 
ricane, and  being  accompanied  by  a  tremendously  high  and  heavy 
sea,  which  broke  over  the  said  ship  in  such  immense  bodies  as  to 
float  her  deck,  her  deck  load  was  again  broken  adrift  and  knocked 
against  the  pumps  on  both  sides,  and  the  said  appearer  was  com- 
pelled, in  order  that  the  crew  might  work  the  pumps  and  to  pre- 
vent damage  to  the  bulwarks  and  pumps,  and  for  the  safety  and 
preservation  of  the  said  ship,  her  cargo,  and  of  all  on  board,  to 
throw  a  further  portion  of  the  deck  load  overboard,  and  the  said 
ship  shipping  and  making  so  much  water,  there  being  five  feet 
six  inches  in  the  well,  the  pumps  were  of  necessity  kept  con- 
stantly going.  That  the  said  ship  continued  to  labour  and  strain 
very  much  and  to  suffer  bitterly,  and  at  two  o'clock  p.  m.  of  the 
same  day  the  maintopsail  was  split  by  the  violence  of  the  gale, 
whereupon  it  was  unbent  and  the  mizzentopsail  set  close  reefed, 

and  the  said  ship  continued  to  make  very  bad  weather  of 
[*  26]  it,  notwithstandng  every  endeavour  was  *  made  to  ease  her, 

until  the  following  morning,  when  the  gale  abated,  and 
sail  was  made  as  necessary,  the  pumps  being  at  all  times  carefully 
attended ;  that  thereafter  the  said  ship  prosecuted  her  said  voyage 
with,  for  the  most  part,  fair  winds  and  moderate  weather,  and 
without  material  occurrence  to  the  knowledge  of  him  the  said 
appearer,  and,  finally,  on  the  2nd  of  November  aforesaid,  arrived 
in  safety  in  the  Commercial  Dock,  in  the  said  port  of  London. " 

Cohen,  for  the  plaintiffs.  —  The  jettison  was,  under  the  circum- 
stances stated  in  this  case,  only  a  particular  average  loss,  and  not 
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a  loss  entitling  the  defendant  to  any  contribution  from  the  plain- 
tiffs. It  is  submitted  that  the  caigo  jettisoned  was  not  thrown 
overboard  to  lighten  the  ship.  It  appears  from  the  protest  of  the 
master  that  the  first  jettison  was  to  prevent  the  deck  load  which 
had  broken  adrift  doing  further  damage,  and  that  the  second  jetti- 
son was  because  the  deck  load  having  again  broken  adrift  and 
interfered  with  the  working  of  the  pumps,  it  was  necessary  **  to 
prevent  damage  to  the  bulwarks  and  pumps.*  Mr.  Baily,  in  his 
work  on  General  Average,  in  enumerating  the  principles  which 
govern  general  average,  states,  as  the  seventh  principle  (in  page 
25  of  the  2nd  ed. ),  that  "  the  loss  must  not  be  caused  by  the  sacri- 
fice of  an  article  which  is  the  immediate  cause  of  the  impending 
injury  which  renders  its  sacrifice  necessary. '  Take  the  case  of  a 
cargo  of  cotton  which  had  been  packed  damp  becoming  heated  and 
rendering  its  jettison  necessary  for  the  safety  of  the  ship,  there 
the  cause  of  the  loss  would  not  be  the  jettison,  but  the  vice  of  the 
article.  "  Cargo  may  be  so  heated,  *  says  Baily  on  Average,  p.  28, 
"  that  the  voyage  cannot  be  continued  with  it  on  board  the  vessel 
unless  it  be  cooled.  When  there  is  no  possibility  of  cooling  it  a 
jettison  of  it  is  justifiable. "  In  Amould  on  Insurance,  2nd  ed.  p. 
905,  it  is  said,  "  Where  in  the  course  of  the  voyage,  in  order  to 
save  a  ship  from  foundering,  .to  float  her  after  stranding,  or  to 
enable  her  to  make  a  port  of  distress,  part  of  the  cargo  is  put  into 
boats  and  lighters  and  lost  before  reaching  the  shore,  such  loss 
gives  a  claim  to  general  average  contribution,  for  it  is  regarded  as 
though  it  were  a  jettison  (proinde  si  jactura  facta  e$$et),  being  an 
intentional  exposure  of  the  goods  to  imminent  and  extraordinary 
risk,  with  a  view  to  the  ship's  safety. '  The  loss  is  there  made 
to  bear  the  character  of  the  previous  act,  which  was  to  save  the 
ship.  So  here,  if  it  was  necessary  to  throw  part  of  the  cargo 
overboard,  it  was  in  consequence  of  the  particular  act  which  had 
previously  occurred,  by  which  such  part,  being  adrift,  was  endan- 
gering the  vessel.  The  cases  on  this  subject  are  to  be  found  col- 
lected in  Phillips  on  Insurance,  sa  1288  and  1289.  This  part  of 
the  cargo  was  in  a  state  of  wreck;  and,  according  to  Baily  on 
Average,  p.  56,  "  Cargo  may  also  be  jettisoned,  because  it  is  in  a 
state  of  wreck,  t.  e.,  in  a  position  owing  to  an  accident  to  the 
cargo  itself,  inconsistent  with  the  proper  navigation  of  the  ship, 
in  which  case  principle  7  excludes  from  general  average  the  loss 
caused  by  such  jettison. "     Now  it  is  clear  from  the  protest  that 
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lie  ca:ise  ol  the  jettison  was  the  caiigo  being  adrift,  for  it  was 
chIt  ihen  that  it  was  ever  thought  necessary  to  throw  it  over- 
b:«rl  The  defendant  will  probably  rely  on  the  following  pas- 
si^  is  Aiii«::ild  on  Insurance,  s.  331,  **  If,  however,  a  mast  or 
$zar  le  5=iipc  or  sprung  by  the  wind  and  left  hanging  in  the  rig- 
zinCr  ^  ^^*  i^  Older  to  save  the  ship  and  cargo  it  becomes  neces- 
arr  ic  ::::  away  entirely  both  the  mast  and  the  rigging  and  throw 
ccdi  .T^^oaid,  the  damage  caused  by  the  act  of  so  cutting  them 
x'w^j  is  a  general  average  loss,  and  is  to  be  contributed  for  to  the 
^xT^z.:  :f  cbe  value  of  the  mast  and  rigging  as  they  lay  after  the 
li.-::.:--.  *  A  similar  passage  is  to  be  found  in  2  Phillips  on  In- 
sinz-.e.  5.  12S3l  Both  writers,  however,  agree  that  the  value 
;c  tie  nost  and  rigging  is  to  be  estimated  at  what  these  were 
w.r:i  jl:  tie  time  of  their  being  cut  away,  that  is  to  say,  when 
iirf T  w^:^  crrken ;  and  if  that  rule  were  applied  to  the  cargo  here 
iC  tJ'e  :::ae  it  was  adrift,  then  no  value  could  be  put  on  it,  for  it 
wjc?  ilr^^iv  vx^mparatively  lost ;  and  Baily  on  Average,  at  p.  65, 
55t«'><^  *  Wlea  tlie  masts,  &a,  cut  away  are  in  a  state  of  wreck, 
-r  *'•  •/.?  T  ejicludes  them.  Under  principle  7  will  come  —  un- 
i.i :,  r^:c  siiX  and  spars  attached  to  a  mast  which  has  been  blown 
;\vr  a  v^s^el's  side,  and  remaining  attached  to  the  vessel 
•  i^"  •  i^  out  away  because  it  impedes  the  navigation  of  the 

<.r  v.'»%'vw  Honyman  (Lodge  with  him),  for  the  defendant  — 
V \r  vrjt.:t:itfe  do  not  dispute  the  right  to  contribution  on  the 
^-•i.-vv  :>sAt  the  cargo  was  on  the  ship's  deck.  The  case  of  Gcvid 
\  :i  X-.  4  Bing.  N.  C.  134,  7  L.  J.  (N.  S.)  C.  P.  68,  shows  that 
^  c:v  cixe  ^xxte  are  laden  on  deck  according  to  the  custom  of  a 
vav,'>.'Vsvsir  tr^de,  the  owner  of  the  goods  is  entitled  to  contribution 
*  t  A  l.«^  bv  jettison  as  against  the  owner  of  the  ship,  though  he 
^-v'M  uot  be  so  as  against  the  underwriters  or  the  owners  of  the 
x\'\'r  ^xxb  which  were  on  board.  Here  there  was  an  express 
5t,  vu'^uott  in  the  charter-party  for  a  deck  cargo,  which,  there- 
V,  V.  uuiki^ji  tlie  state  of  things  as  between  the  charterer  and  the 
s'^  ivvvttet  the  s«uu6  as  where  such  custom  existed.  Then,  what 
^x  ;>c^*  iu  tlii^  case  to  prevent  this  loss  by  jettison  from  being 
^2»-  ^^uh  viould  entitle  the  defendant  to  contribution  from  the 
vv'r-;^  ^s*  It  *viH>ars  that  the  plaintiffs  rely  on  the  practice  of 
Iw-t  c  >itu;ers.  tor  which  Baily  on  Average  has  been  cited  as  an 
Au  ^^ii;x.     U  i^  however,  submitted  that  Mr.  Baily 's  proposi- 
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tions  in  the  passages  referred  to  are  not  correct  The  case  of  Da 
Costa  V.  Edmunds,  4  Camp.  142  (16  R  R  763),  which  he  quotes 
in  support  of  his  7th  principle,  is  wholly  inapplicable.  Then  the 
case  of  the  twenty  bales  of  cotton  which  Mr.  Baily  mentions  at 
page  27  of  his  work,  by  way  of  illustration  and  as  furnishing  an 
exception  to  the  7th  principle,  is  really  fatal  to  such  principle. 
Mr.  Baily  says,  *  When  a  vessel  is  making  so  much  water  for- 
ward that  it  is  necessary  to  lighten  her  forward  by  throwing  over- 
board a  particular  twenty  bales  of  cotton  stowed  forward,  it  may 
at  first  sight  appear  that,  since  the  danger  exists  because  the  ves- 
sel is  at  that  time  too  much  by  the  head,  and  since  she  is  not  too 
much  by  the  head  when  those  twenty  bales  of  cotton  are  removed, 
those  twenty  bales  of  cotton  are  the  cause  of  the  danger  which 
renders  their  sacrifice  necessary,  and  that  therefore  the  loss  of 
them  should  not  be  allowed  in  general  average. '  Mr.  Baily  then 
explains  this  by  saying  that  "  the  real  cause  of  the  danger  is  the 
leak  in  the  ship  forward,  which,  by  the  jettison  of  the  twenty 
bales  of  cotton,  is  brought  out  of  water ;  and  thus  the  real  cause 
of  danger  is  prevented  from  acting  on  the  vessel.  *  So  in  the  pres- 
ent case  the  deck  load  was  no  cause  of  danger  until  the  storm  took 
place,  and  the  real  cause  of  danger  was  such  load  when  combined 
with  the  perils  of  the  sea.  Mr.  Stevens,  another  average-stater, 
in  his  Essay  on  Average  (5th  ed. ),  p.  14,  says,  "  When  a  mast  is 
carried  or  sprung,  and  in  consequence  the  sails  and  rigging  which 
are  hanging  over  the  ship's  side  are  obliged  to  be  cut  away,  some 
foreign  authorities  say  that  the  value  after  being  thus  damaged 
shall  be  made  good  by  average  contribution.  But, "  he  adds,  **  it 
should  be  remarked,  that  the  situation  in  which  these  articles  are 
placed  by  the  breaking  of  the  mast  renders  them  of  no  value  what- 
ever. *  The  cargo  of  planks  in  the  present  case  was  not  diminished 
in  value  by  being  loose  and  adrift,  and  it  cannot  be  compared  to  a 
wreck.  Then  it  is  said  that  the  casting  it  overboard  was  not  done 
to  lighten  the  vessel,  but  the  captain's  protest  shows  that  the  act 
of  casting  overboard  was  voluntary  and  done  for  the  purpose  of 
saving  the  vessel.  The  rule  contended  for  on  behalf  of  the  plain- 
tiffs would  destroy  general  average  altogether. 
Cohen  replied.  Cur.  adv.  vuU. 

WiLLES,  J.  (July  10),  delivered  the  judgment  of  the  Court  —  In 
this  case,  which  was  argued  in  the  course  of  the  last  term,  before 
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.HD  Chfthf  Jirsm  mod  my  Brothers  Bti^es  and  Mohiague 

md  nLY»±t  oar  judgment  is  for  the  defendant 

Z  3BI7  TMBionn,  kst  it  should  appear  that  any  confufiion  is 

Iik&i7  -ja  be  intzodDDed  mto  the  law  by  our  decision,  that  we  do 

a  •  ic  ill  3ieui  ^  throw  doabt  upon  the  propriety  of  the  practice 

r  ircza^fr-^saoecs  in  disallowing  for  that  which  can  properly  be 

jLlc^i  irretikL     That  appears  to  be  a  very  general  practice ;  and  it 

:£  1  -^z^MLHue  which  had  found  its  way  into  the  treatises  upon  the 

^:*r*:t.     "Cie  aoestiwi  is,   what  is  wreck?     In  order  to  make 

7:eu^n  :ne  3ubji»ct  of  a  general  average  contribution,  two  condi- 

-.jQ^  ULust  be  fulfilled.     First  of  all,  there  must  be  com- 

"*  -:>^  xon  imgei:  It  must  be  *  a  maritime  peril,  and  it  must  be 
j^jnunon  to  the  whole  adventure,  which  would  exclude 
^u:v  :i  :atf  cases  which  Mr.  Cohen  very  ingeniously  put,  of  a 
su  ^t-oiacaer  that  had  within  itself  the  elements  of  destruction 
w:..  u  ievtilored  themselves  during  the  storm:  as,  for  instance, 
.ret'  a  wuich  was  brought  on  board  in  a  damp  state  bursting  out 

lu'.i  i  dvune.  and  being  thrown  overboard     You  cannot  say  there 

s  Ji  .•jmoioa  danger,  but  a  peculiar  danger  from  the  fault  of  the 
>.r^u  •'uctinj;:  it  on  board.  And  then,  secondly,  there  must  be 
&  >stcr'icr*  in  the  sense  of  intentional  sacrifice.  That  is  a  second 
.vuv:  ::«.awhioh  must  be  fulfilled;  and  that  seems  to  exclude  all 
•..:  ;^  ots«s  in  which  the  average-staters  ought  to  refuse  to  allow 
i  .vucrtVation  upon  the  ground  of  wreck.  Certainly,  the  reason- 
^  •*•  ::>  ill  consistent  All  the  writers  in  this  country  and  abroad 
i  ^kVut  to  be  agreed  that  the  question  is,  whether  there  is  common 

i!v  •i:er  aad  whether  there  is  voluntary  sacrifica  They  are  not 
4^'  ■ic^^wd*  it  must  be  admitted,  upon  the  application  in  practice 

»i  cX-^  nxles.  But  there  is  one  case  upon  which  our  average- 
<i.r,vr^  Ai^ivar  to  be  agreed,  that  is  to  say,  if  a  mast  were  sprung, 
i'»x»  ik  x>Art  of  it  were  to  go  overboard  with  a  quantity  of  spars  and 
^/si  At^ch^i  to  it,  hanging  on  by  a  stay  which  must  give  way  in 
1  ^  v-..^  or  two,  whilst  in  the  mean  time,  by  battering  against 
•^c  ^^l^^  v^  ibe  vessel,  it  adds  to  the  danger,  and  if  the  stay  were 
V-  V  k:  il  5^^  »^  ^"^®»  ^^  would  be  very  difficult  to  say  that  that 
^  tV^vAthiTV^  ^^^'^^  ^^^  ^^™^^'      ^  lawyer  could  not  lay  down 

V  i  -  i;:7r^^  pwre  law  that  all  cumber  cut  loose  is  wreck.     But 

*^^  O  I  ^v  isi>  if  it  was  virtually  lost,  if  not  recoverable,  if  the 

^-  of  V  uniuc  the  rope  was  only  hastening  the  moment  at  which 

..*r>^/l.«t    vou  would  properly  call  that  wreck,  and  you 
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would  not  say  it  was  general  average.  The  reason  given  is,  be- 
cause you  cannot  keep  it  There  is  no  intentional  sacrifice  in  cut- 
ting it  away.  You  must  lose  it,  and  the  losing  it  a  minute  or 
two  sooner  can  make  all  the  difiference  of  its  doing  great  injury 
or  not ;  but  you  cannot  help  losing  it  But  if,  instead  of  cutting 
away  what  is  virtually  lost  only,  you  cut  away  a  portion  of  what 
is  still  on  board  and  safe,  except  for  the  common  danger,  for  in- 
stance, a  mast  or  bowsprit,  for  the  purpose  of  facilitating  the  get- 
ting rid  of  the  wreck,  which  is  only  encumbering  the  vessel,  —  if 
you  do  that,  you  ought  to  receive  average  in  respect  of  the  portion 
you  so  cut  away,  because  that  you  do  sacrifice.  It  may  be  it  is 
exceedingly  difficult  in  some  cases,  —  one  can  conceive  it  must  be, 
—  for  average-staters  consistently  to  apply  the  principle ;  but  the 
principle  appears  to  be  clear  that,  if  the  danger  is  common,  and 
the  thing  is  voluntarily  sacrificed,  it  is  contributed  for  rateably. 

In  this  case,  there  was  a  deck  cargo.  And  the  first  observation 
naturally  would  arise  upon  its  being  a  deck  cargo,  and  upon  the 
exception  with  regard  to  deck  cargoes,  but  that  is  taken  out  of  the 
case  most  effectually  by  reference  to  the  charter-party.  This  is  an 
action  by  the  shipper  of  cargo  against  the  shipowner;  and  the 
charter-party  contemplates  a  deck  cargo.  It  is  not  suggested  there 
is  any  statute  to  make  a  deck  cargo  illegal;  therefore  it  seems 
something  more  than  custom  to  have  deck  cargoes.  I  think  it 
was  from  Quebec ;  but  it  is  not  necessary  to  refer  to  any  custom 
affecting  the  voyage,  because,  according  to  the  contract  between 
the  parties,  there  was  to  be  a  deck  cargo.  Then,  immediately  you 
find  that  the  deck  cargo  is  within  the  contemplation  of  the  par- 
ties, you  must  deal  with  it  as  if  shipping  a  deck  cargo  was  lawful. 
When  you  have  established  that  it  is  a  deck  cargo  lawfully  there 
by  the  contract  of  the  parties,  it  becomes  subject  to  the  rule  of 
general  average. 

Now,  dealing  with  that  case,  and  taking  one  of  the  jettisons,  — 
because  I  presume  there  was  enough  thrown  overboard  on  each 
occasion  to  satisfy  the  plaintiff's'  claim,  if  they  were  liable  to 
contribute,  —  the  question  is,  whether  there  was  any  liability  for 
any  jettison.  If  so,  the  amount  is  agreed  on  in  the  case.  There- 
fore, I  take  only  one  of  the  jettisons,  and  I  take  the  one  which 
Mr.  Cohen  himself  most  insisted  upon,  that  is,  most  addressed 
himself  to  in  his  argument,  and  which  was  most  striking.  The 
cargo  appears  to  have  broken  away,  —  appears  to  have  got  loose 
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on  deck ;  it  was  not  washed  overboard ;  it  had  not  become  value- 
less ;  it  was  not  spoilt  with  the  water ;  and,  if  the  weather  had 

been  fine,  it  could  have  been  re-stowed,  and  it  might  have 
[*  29]  come  on  and  been  just  as  valuable,  except  *  getting  a  little 

wetting  with  salt  water.  It  was  once  re-stowed,  or  part  of 
it,  during  the  voyage;  so  that  it  clearly  was  not  in  a  state  of 
wreck,  in  the  sense  of  having  become  lost  property,  which  they 
could  not  recover,  or  make  use  of  if  they  recovered  it  Then  there 
was  this  peculiarity  about  its  being  thrown  overboard ;  it  not  only 
encumbered  that  part  of  the  vessel,  but  it  interfered  with  the 
pumps,  which  it  was  particularly  necessary  at  that  time  to  work. 
The  persons  on  board  the  vessel  naturally  selected  that  part  which 
was  near  the  pumps,  as  first  to  throw  overboard ;  and,  no  doubt, 
they  would  throw  over  the  rest,  if  there  was  imminent  danger  of 
its  getting  loose,  and  taking  the  same  course  as  the  first  part  But 
the  same  sort  of  question  might  arise  in  various  forms  as  to  cargo 
stowed  in  the  hold.  For  instance,  if  there  was  an  exceedingly 
heavy  part  of  the  cargo  below,  and  the  vessel  was  labouring  very 
much,  —  when  I  say  very  heavy,  I  mean  heavy  in  the  sense  of 
great  specific  gravity,  —  and,  working  upon  a  particular  part  of 
the  vessel,  it  had  strained  the  vessel,  and  so  threatened  to  let  in 
the  water  and  sink  her :  if  you  took  that  and  flung  it  overboard, 
in  no  other  sense  can  it  be  said  that  the  cargo  in  question,  or  that 
part  of  the  cargo  so  thrown  overboard,  to  be  more  precise,  was 
exposed  to  danger  different  from  the  rest  of  the  cargo,  except  in 
that  circumstance,  —  the  circumstance  that  it  was  by  reason  of  its 
weight  and  position  the  best  thing  to  choose  to  throw  overboard, 
and  the  thing  which,  in  that  sense,  it  was  especially  necessaiy 
to  throw  overboard  for  the  benefit  of  the  whole  concern. 

Was  the  jettison  in  this  case  voluntary  ?  Was  it  to  ward  off  a 
common  danger  ?  It  is  only  necessary  to  look  at  the  protest  to 
find  the  answer.  The  danger  was  caused  to  all,  both  ship  and 
cargo  and  crew,  by  the  storm ;  and,  to  save  the  whole  adventure 
from  that  storm,  the  timber  was  voluntarily  thrown  overboard; 
and  it  was  not  wreck.  In  short,  the  special  danger  caused  to  and 
by  the  timber  was  only  a  circumstance  of  the  common  peril  to 
which  the  whole  adventure  was  exposed.  For  these  reasons,  we 
think  that  our  judgment  ought  to  be  for  the  defendant 

Jvdgment  for  the  defenda'nJU 
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ENGLISH  NOTES. 

The  weighty  and  precise  judgment  of  Willes,  J.^  in  the  above  case 
seems  to  leave  nothing  to  be  said  upon  the  distinction  between  the 
voluntary  sacrifice  and  the  mere  cutting  away  of  wreck,  entering  into 
the  criterion  of  a  claim  to  general  average  contribution. 

The  case  is,  however,  not  to  be  taken  as  an  authority  for  the  propo- 
sition that  the  owner  of  deck  cargo  shipped  as  such  with  the  consent 
of  the  shipowners  can  in  every  case  claim,  against  the  shipowners,  com- 
pensation on  the  principle  of  general  average  contribution.  This  will 
appear  from  the  cases  Nos.  27  &  28,  p.  473,  post,  and  cases  cited  in  the 
notes  there,  especially  Wright  v.  Marwood  (C.  A.  1881),  7  Q.  B.  D.  62, 
60  L.  J.  Q.  B.  643,  45  L.  T.  297,  29  W.  R.  673,  4  Asp.  M.  C.  451. 

The  principal  case  is  cited  by  A.  L.  Smith,  L.  J.,  reading  the  judg- 
ment of  the  majority  of  the  Court  of  Appeal  in  Milbum  &  Co,  v.  Jamaica 
Fruit,  &e.,  Co.  (1900),  2  Q.  B.  640,  648,  69  L.  J.  Q.  B.  860,  864,  as 
an  authority  for  the  proposition  that  the  contract  may  be  looked  to 
in  deciding  on  a  claim  in  the  nature  of  general  average  contribution. 

The  doctrine  of  general  average  has  its  origin  in  the  lex  Rhodia  de 
jactu  which  has  been  incorporated  into  the  maritime  law  of  England 
(per  Brett,  M.  R.,  Burton  v.  English,  1883,  p.  494,  post ;  and  per 
Lord  Watson  in  Strang  v.  Scott,  1889,  p.  433,  post).  There  are  indeed 
expressions  in  the  opinion  of  Lord  Bramwell  in  Wright  v.  Marwood 
(1881),  7  Q.  B.  D.  67  (cited  at  p.  494,  post),  by  which  that  learned 
Judge  might  have  been  supposed  to  consider  that  the  principle,  as 
applied  in  English  law,  arose  from  an  implied  contract  (see  the  obser- 
vations of  Lord  Halsbury,  L.  C,  in  Ruahon^  &e,  Co,  v.  London  As- 
surance (H.  L.  1899),  1900,  A.C.  10, 69  L.  J.  Q.  B.  86).  But  he  does  not 
deny  the  origin  of  the  law  as  derived  from  the  lex  Rhodia,  And  probably 
he  only  meant  that  where  persons  contract  in  circumstances  in  which 
they  may  be  presumed  to  know  that  the  lex  Rhodia  will  govern  their 
relations,  the  law  of  England  allows  the  application  of  the  rule  to  be 
governed  by  the  intention,  express  or  presumed,  of  the  contracting 
parties.  The  effect  of  the  judgment  in  The  Ruabon  Steamship  Co.  v. 
London  Assurance,  supra,  is  to  show  that  there  is  no  general  principle 
of  law  requiring  a  person  to  contribute  to  an  outlay  merely  because  he 
has  derived  a  material  benefit  from  it.  So  that  where  an  insured  vessel 
put  into  dry  dock  for  necessary  repairs,  which  were  covered  by  the 
insurance,  the  Insurance  Company  was  bound  to  pay  the  whole  expense 
of  getting  into  and  out  of  the  dock,  as  well  as  the  use  of  the  dock, 
although  the  shipowner  took  an  incidental  advantage  by  having  a 
new  survey  made. 
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AMERICAN  NOTES. 

In  the  earliest  case  on  this  subject  before  the  Supreme  Coort  of  the  United 
States,  Mr.  Justice  Stort  thus  defined  the  conditions  of  a  right  to  a  general 
contribution,  as  recognized  by  all  maritime  nations :  "  First,  that  the  ship 
and  cargo  should  be  placed  in  a  common  imminent  peril  ;  secondly,  that  there 
should  be  a  voluntary  sacrifice  of  property  to  avert  that  peril;  and,  thirdly, 
that  by  that  sacrifice  the  safety  of  the  other  property  should  be  presently  and 
successfully  attained."  Columbian  Ins.  Co.  v.  Ashhy,  13  Peters  (U.  S.),  331, 
838.  That  Court  has  since  recognized  general  average  as  proper  when  the  Ices 
of  the  vessel  is  by  stranding  by  the  master's  voluntary  act,  and  treats  it  as  set- 
tled law  before  it  **  that  the  case  is  one  for  general  average,  although  the  ship 
was  totally  lost,  if  the  stranding  was  designed  for  the  common  benefit,  and  was 
voluntary,  and  it  appears  that  the.act  of  stranding  resulted  in  saving  the  cargo." 
Foicler  v.  Rathbones,  12  Wallace  (U.  S.),  102, 117  ;  The  Star  of  Hope,  0  id.  203, 
232.  It  appears  also  to  be  settled  in  this  country,  that,  when  the  imminent 
destruction  of  the  whole  is  evaded,  and  part  is  saved  by  transferring  the  whole 
peril  to  another  part,  the  fact  that  the  sacrificed  property  would  inevitably 
have  perished  does  not  prevent  general  average,  unless  that  sacrifice  did  not 
contribute  to  the  safety  of  the  rest  of  the  property  in  peril.  Barnard  v.  Adams, 
10  Howard  (U.  S.),  270 ;  Sonxmith  v.  The  J.  P.  Donaldson,  21  Federal  Rep.  671, 
affirmed  in  part  in  The  J.  P.  Donaldson,  167  United  States,  599 ;  see  The  Major 
William  U.  Tantum,  49  Federal  Rep.  252  ;  Pacijic  Mail  S.  S.  Co.  v.  New  York, 
H.  ^  R,  Min.  Co  ,74:  id.  564  ;  Crockett  v.  Dodge,  12  Maine,  190.  As  the  sacrifice 
must  be  voluntary,  there  is  no  just  claim  to  contribution  as  for  jettison  when  a 
deck  load  is  washed  overboard  in  a  storm,  and,  though  still  held  in  part  to  the 
vessel  by  lashings,  is  afterward  cut  adrift.  The  Adele  Thackera,  24  Federal 
Rep.  809. 

In  the  recent  leading  case  of  Ralli  v.  Troop,  157  United  States,  886,  the 
right  to  general  average  was  considered  as  resting  not  mdrely  on  implied  con- 
tract between  the  parties  to  the  common  adventure,  but  rather  on  the  estab- 
lished law  of  tlie  sea  (see  also  Marwick  v.  Rogers,  163  Massachusetts,  50) ; 
and  it  was  held  that,  as  the  sacrifice  must  be  for  the  safety  of  the  cooamon 
adventure,  and  for  no  other  purpose,  and  by  the  order  of  the  owners  of  all  the 
interests  included  in  the  common  adventure,  or  the  authorized  representatiTe 
of  all  of  them,  the  act  of  strangers,  even  though  they  are  the  municipal  author- 
ities of  the  port,  in  scuttling  a  vessel  without  the  approval  of  her  oflSoers,  is 
not  A  general  average  loss.  It  is,  however,  held  that  when  the  officers  of  a 
VttMNel  direct  or  request  water  to  be  poured  into  her  hold  to  extinguish  a  fire  in 
iUti  cargo,  the  damage  so  caused  is  a  proper  subject  of  general  average.  The 
Hoanoke,  59  Federal  Rep.  161,  and  46  id.  297;  RdUi  v.  Troop,  supra,  p.  413; 
lum  JUliance  Marine  Ins.  Co.  v.  New  York,  jrc  MaU  S.  S.  Co.,  77  Federal 
lti<l).  817,  and  165  United  States,  720. 
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(p.  c.  1889.) 

BULB. 

Where  the  common  peril  is  caused  by  the  negligence  of 
the  master,  the  shipowners  can  have  no  right  to  average 
contribution  as  against  the  owners  of  the  cargo,  but  the 
owners  of  goods  jettisoned  are  not^  by  reason  of  the  peril 
having  been  incurred  through  the  negligence  of  the  master, 
deprived  of  their  right  to  average  contribution  from  the 
goods  saved. 

ON  APPEAL  FROM  THE  COURT  OF  THE  RECORDER  OF 

RANGOON. 

Strang,  Steel,  &  Co.  v.  Scott  &  Co.^ 

14  App.  Cas.  601-611  (8.  0.  59  L.  J.  P.  G.  1;  61  L.  T.  597). 

General  Average.  —  Jettison.  —  Right   to    Contribution  —  Remedies,  —  [601] 
Lien  on  Goods  salved. 

The  right  of  contribution  in  respect  of  jettisoned  cargo  is  based  on  the 
danger  to  ship  and  cargo  requiring  sacrifice  to  which  all  must  contribute. 
Such  right  does  not  belong  to  the  wrongdoers  whose  acts  have  led  to  the  jetti- 
son, or  to  those  who  are  legally  responsible  for  them. 

Where  a  ship  is  stranded  through  the  negligence  of  her  master,  and  thereby 
ship  and  cargo  are  placed  in  a  position  of  such  imminent  danger  as  to  make  it 
prudent  and  necessary  to  jettison  part  of  the  cargo  in  order  to  save  the  re- 
mainder and  the  ship:  — 

Heldy  that  innocent  owners  of  the  jettisoned  cargo  are  entitled  to  general 
average ;  secus  with  regard  to  the  owners  of  the  ship  unless  their  ordinary  re- 
lations to  the  shippers  have  been  varied  by  contract. 

The  rules  of  maritime  law  relating  to  the  rights  and  remedies  resulting  from 
a  proper  case  of  jettison  are  :  — 

(1)  Each  owner  of  jettisoned  goods  becomes  a  creditor  of  ship  and  cargo 
saved. 

(2)  He  has  a  direct  claim  against  each  of  the  owners  of  ship  and  cargo  for 
a  pro  rata  contribution  towards  his  indemnity ;  which  he  can  recover  (a)  by 
direct  action;  (h)  by  enforcing  through  the  ship-master,  who  is  his  agent  for 
that  purpose,  a  lien  on  each  parcel  of  goods  salved  to  answer  its  proportionate 
liability. 

1  Present:—  Lord  Watsok,  Lord  FitzGebald,  Lord  Hobhouse,  and  Lord  Mac- 

VAGHTEM. 
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Appeal  from  a  decree  of  the  recorder  (Aug.  15, 1887)  iu  favour 
of  the  respondents  for  £s.  1592.11  paid  by  them  to  the  appel- 
lants under  protest  to  obtain  the  delivery  of  the  respondents' 
goods. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

The  recorder  found  as  a  fact  that  the  jettison  was  occasioned 
by  the  negligence  of  the  master.  He  held  that  in  consequence 
no  claim  for  general  average  contribution  could  be  enforced,  and 
that  it  was  unreasonable  in  any  case  for  the  appellants  to 
[*  602]  insist  *  on  having  the  assessment  of  the  general  average 
contribution  paid  to  them  so  as  to  be  under  their  sole 
control 

Finlay,  Q.  C,  and  Barnes,  Q.  C,  for  the  appellants,  contended 
that  the  respondents,  as  owners  of  goods  salved  by  means  of  the 
jettison,  were  liable  to  contribute  to  general  average  for  the 
cargo  jettisoned,  and  the  other  general  average  expenses  incurred. 
Even  if  the  jettison  had  been,  as  alleged,  occasioned  by  the 
master's  negligence  in  the  navigation  of  the  ship,  that  did  not 
afifect  the  right  of  the  innocent  owners  of  the  goods  jettisoned  to 
indemnity,  or  relieve  the  owners  of  the  goods  salved  from  their 
liability.  Under  such  circumstances  it  is  the  duty  of  the  master 
to  collect  the  general  average  contributions  before  he  parts  with 
the  goods,  and  in  such  case  he  acts  not  merely  as  agent  for  the 
shipowners,  but  also  as  agent  for  the  shippers.  Whether  the 
contribution  is  for  the  benefit  of  ship  or  cargo  is  immaterial,  in 
either  case  it  is  the  duty  of  the  master  to  collect  it  and  to  assert 
a  lien  on  goods  salved  in  respect  of  it.  Reference  was  made  to 
Simonda  v.  WhUe,  2  B.  &  C.  805,  811  (26  K  R  560);  Crooks  & 
Co.  V.  Allan,  5  Q.  B.  D.  38,  41;  Schloss  v.  Heriot,  32  L  J.  GP. 
211,  14  C.  B.  (N.  S.)  69;  Hallett  v.  Bousfield,  18  Ves.  187  (11 
R.  R  184) ;  Dobson  v.  Wilson,  3  Camp.  480  (14  R  R  817) ;  Burton 
V.  English,  12  Q.  B.  D.  218  (p.  491,  post),  which  lays  down  the  prin- 
ciple on  which  general  average  is  taken.  The  Cargo  ex  LaerUs, 
12  R  D.  187;  Tlte  Glcnfruin,  10  R  D.  103. 

The  bills  of  lading  under  which  the  respondents'  goods  were 
carried  exempted  the  owners  of  the  vessel  from  all  liability  in 
respect  of  the  negligence  of  the  master  in  navigating  the  vessel. 
Consequently  the  negligence  of  the  master  did  not  deprive  the 
owners  of  the  vessel  of  their  right  of  lien  on  the  cargo  for  general 
average,  sacrifices,  and  losses  incurred.    They  were  accordingly 
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entitled  to  demand  a  deposit  of  5  percent  on  the  value  of  the 
goods,  and  to  refuse  to  release  them  unless  such  deposit  were 
mada  See  Lowndes  on  General  Average  (4th  ed.),  332 ;  Abbott 
on  Shipping  (12th  ed.),  532,  citing  the  Digest  as  to  the  position 
of  the  master  according  to  Civil  Law;  Parsons  on  Marine  In- 
surance, c.  V.  s.  10,  voL  ii  p.  285.  The  claim  to  general 
average  *  does  not  depend  upon  exceptions  in  bills  of  lad-  [*  603] 
ing,  it  rests  on  the  general  law,  springing  out  of  the  exist- 
ence of  a  common  duty  of  sacrifice  and  the  resulting  duty  of  con- 
tribution by  those  who  are  benefited  by  the  sacrifice. 

Bigham,  Q.  C,  and  Fitzgerald,  for  the  respondents,  contended 
that  the  grounding  of  the  vessel  was  caused  by  the  negligence 
and  misconduct  of  the  master.  He  and  the  shipowners  were 
liable  for  the  losses  thence  resulting.  When  the  master  jettisoned 
cargo,  he  was  the  agent  in  doing  so  of  the  shipowners,  and  not  of 
all  concerned.  They  must  bear  the  loss  by  the  jettison,  for  under 
the  circumstances  of  the  case  the  owners  of  cargo  were  exempted, 
and  the  jettison  did  not  give  rise  to  a  general  average  contribu- 
tion. The  sacrifice  was  not  for  the  benefit  of  all,  but  for  the 
benefit  of  the  owners  in  consequence  of  the  wrongful  act  of  the 
master,  see  2  Parsons  on  Marine  Insurance,  pp.  217,  225;  Abbott 
on  Shipping,  ed.  1881,  p.  499.  If  goods  are  jettisoned  by  reason 
of  their  having  been  brought  into  extra  peril  by  the  owners  or 
master,  then  the  goods  salved  are  under  no  liability  to  contri- 
bute. See  Parsons  on  Marine  Insurance,  vol.  iL  p.  285 ;  Law  of 
Shipping,  vol.  i.  p.  211;  and  the  cases  in  reference  to  deck 
goods  jettisoned.  Ware's  Admiralty  Decisions  (District  of  Maine), 
p.  326,  The  Paragon.  The  contract  evidenced  by  the  bill  of 
lading  and  the  exceptions  has  nothing  to  do  with  the  question 
of  general  average.  The  case  must  be  disentangled  from  the 
clauses  in  the  bill  of  lading.  See  Crooks  v.  Allen,  5  Q.  B.  D.  38 ; 
Wright  v.  Marwood,  7  Q.  B.  D.  62  ;  The  Norway,  Br.  &  Lush.  377 ; 
Huth  &  Co.  V.  Lamport,  16  Q.  B.  D.  442  ;  Aahmole  v.  Wainwright, 
2  Q.  B.  837;  The  Ettrick.  6  P.  D.  127,  135. 

Barnes,  Q.  C. ,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Lord  Watson:  — 

The  steamship  Abington,  on  her  way  from  London  to  Ban- 
goon,  with  a  general  cargo,  ran  aground   on  the  Baragua  Flats 
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[*  604]  in  the  ♦  Gulf  of  Martabaii.  Part  of  the  cargo  was  throwa 
overboard  in  order  to  lighten  the  vessel,  which  was  got 
oflf  by  that  means,  and  was  enabled  to  reach  her  destination  in 
safety  on  the  19th  of  October,  1886.  On  the  day  of  her  arrival  in 
the  port  of  Rangoon,  the  appellants,  Strang,  Steel,  &  Co.,  local 
agents  for  the  ship,  intimated  to  the  respondents,  A.  Scott  &  Co., 
and  other  consignees  of  the  caigo  then  on  board,  that  a  deposit  of 
one  percent  upon  the  value  of  their  goods  would  be  required 
before  delivery  "against  probable  average  claim;"  and  on  the 
following  day  they  made  a  further  intimation  that  the  amount  of 
deposit  required  would  be  5  per  cent  A  correspondence  ensued, 
in  the  course  of  which  the  respondents  made  various  tenders,  all 
of  which  were  declined ;  and  on  the  25th  of  October,  six  days  after 
the  arrival  of  the  Abington,  they  paid  the  required  deposit,  amount- 
ing to  Es.  1592.11,  under  protest,  and  obtained  delivery  of  their 
goods. 

The  respondents,  on  the  27th  of  October,  1886,  instituted  the 
present  suit  in  the  Court  of  the  Recorder  of  Rangoon  for  recovery 
of  their  deposit,  and  for  damages  on  account  of  the  detention  of 
their  goods,  upon  the  allegation  that  they  had  before  payment 
made  a  tender  entitling  them  to  delivery.  Upon  the  same  day 
on  which  their  plaint  was  filed  the  respondents  applied  to  the 
Court,  under  sect  492  of  the  Civil  Code,  for  an  injunction  to 
restrain  the  appellants,  Strang,  Steel,  &  Co.,  from  remitting  to 
England,  or  removing  from  the  jurisdiction  of  the  Court,  the 
deposit  paid  to  them  on  the  25th  of  October.  These  appellants 
judicially  undertook  to  retain  the  amount  claimed  in  their  own 
possession,  subject  to  the  orders  of  the  Court,  without  the  issue 
of  a  formal  injunction,  and  no  further  proceedings  have  been 
taken  in  that  application. 

On  the  5th  of  February,  1887,  the  respondents  were  allowed 
to  add  to  their  original  ground  of  action  an  allegation  to  the 
effect  that  they  were  not  liable  to  contribute  for  general  average 
on  account  of  either  ship  or  cargo,  because  the  grounding  of  the 
Abington  and  the  consequent  jettison  of  part  of  the  cargo,  were 
due  to  the  default,  negligence,  and  misconduct  of  her  master. 
Upon  the  pleadings  thus  amended,  the  case  was  twice  tried  before 

the  recorder,  who  ultimately,  on  the  15th  of  August,  1887, 
[•  605]  gave  *  the  respondents  decree  for  Rs.  1592.11,  and  for 

Rs.  200,  in  name  of  damages,  with  costs  of  suit    The 
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learned  Judge  found,  as  matter  of  fact,  that  the  stranding  of  the 
ship  upon  the  Baragua  Flats  was  occasioned  by  the  negligent 
navigation  of  the  master ;  and  he  held,  as  matter  of  law,  that  no 
claim  for  general  average  arises  to  the  owners  of  cargo  jettisoned 
when  the  peril  which  necessitated  jettison  is  induced  by  the  fault 
of  the  ship.  Whilst  resting  his  decision  upon  that  ground,  the 
learned  Judge  indicated  that,  in  his  opinion,  the  respondents  had 
made  a  tender  entitling  them  to  demand  immediate  delivery  of 
their  goods,  before  they  paid  the  deposit  to  the  appellants. 

In  the  course  of  the  argument  upon  this  appeal,  three  separate 
points  were  raised  and  fully  discussed.  The  appellants  argued, 
(1)  that  innocent  owners  of  cargo  sacrificed  for  the  common  good 
are  not  disabled  from  recovering  a  general  contribution  by  the 
circumstance  that  the  necessity  for  the  sacrifices  was  brought 
about  by  the  ship-master's  fault ;  (2)  that  in  respect  the  bills  of 
lading  for  the  cargo  of  the  Abington  specially  excepted  "  any  «wjt, 
neglect,  or  default  whatsoever  of  pilots,  master,  or  crew  in  the 
management  or  navigation  of  the  ship,"  the  owners  of  cargo 
saved  are  not,  so  far  as  concerns  any  question  of  contribution,  in 
a  position  to  plead  the  fault  of  the  master;  and  (3)  that  the 
respondents  did  not,  before  the  25th  of  October,  1886,  make  a 
sufl&cient  legal  tender.  The  parties  were  not  agreed  as  to  the 
facts  upon  which  the  second  of  these  contentions  is  based ;  but 
there  was  no  controversy  as  to  the  facts  upon  which  the  first  and 
third  of  them  depend.  It  was  conceded  by  the  appellants  that 
the  Abington  was  stranded  through  the  negligence  of  her  master ; 
and,  on  the  other  hand,  the  respondents  admitted  that  the  effect 
of  her  stranding  was  to  place  both  ship  and  cargo  in  a  position  of 
such  imminent  danger  as  to  make  it  prudent  and  necessary  to 
sacrifice  part  of  the  cargo  in  order  to  preserve  the  remainder  of 
it  and  the  ship.  The  question  whether  the  respondents  made  a 
legal  tender  depends  upon  the  construction  of  the  correspondence 
which  passed  between  the  parties  in  October,  1886. 

The  first  question  raised  is  one  of  general  importance,  and,  so 
far  as  their  Lordships  are  aware,  has  never  been  made  matter  of 
direct  decision  in  this  country.  It  may  be  convenient  in 
dealing  *with  it  to  consider  first  of  all  the  rights  and  [*606] 
remedies  which  the  owners  of  cargo  thrown  overboard 
have  in  a  proper  case  of  jettison.  Some  of  the  qualities  of  their 
right,  and  of  the  remedies  by  which  it  may  be  enforced,  have 
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the  property  of  them  all;  and  these  rights  and  obligations  are 
mutually  perfected  whenever  the  goods  of  some  of  the  shippers 
have  been  advisedly  sacrificed,  and  the  property  of  the  others  has 
been  thereby  preserved. 

There  are  two  well-established  exceptions  to  the  rule  of  contri- 
bution for  general  average,  which  it  is  necessary  to  notice. 

When  a  person  who  would  otherwise  have  been  entitled  to 
claim  contribution  has,  by  his  own  fault,  occasioned  the  peril 
which  mediately  gave  rise  to  the  claim,  it  would  be  manifestly 
unjust  to  permit  him  to  recover  from  those  whose  goods  are 
saved,  although  they  may  be  said,  in  a  certain  sense,  to  have 
benefited  by  the  sacrifice  of  his  property.  In  any  question  with 
them  he  is  a  wrongdoer,  and,  as  such,  under  an  obligation  to  use 
every  means  within  his  power  to  ward  off  or  repair  the  natural 
consequences  of  his  wrongful  act.  He  cannot  be  permitted  to 
claim  either  recompense  for  service  rendered,  or  indemnity  for 
losses  sustained  by  him,  in  the  endeavour  to  rescue  property 
which  was  imperilled  by  his  own  tortious  act,  and  which  it  was 
his  duty  to  save.  Schloss  v.  Heriot,  14  C.  B.  (K  S.)  59,  is  the 
leading  English  authority  upon  the  point  In  that  case,  which 
was  an  action  by  the  shipowner  against  the  owners  of  cargo  for 
contribution  in  an  average  loss,  a  plea  stated  in  defence,  to  the 
effect  that  the  ship  was  unsea worthy  at  the  commencement  of  the 
voyage,  and  that  the  average  loss  was  occasioned  by  such  unsea- 
worthiness, was  held  to  be  a  good  answer  to  the  claim  by  Chief 
Justice  Eble,  and  Willes  and  Keating,  JJ. 

The  second  exception  is  in  the  case  of  deck  cargo. 
[*  609]  The  *  reason  why  relief  by  general  contribution  is  denied 
to  the  owners  of  goods  stowed  on  deck,  when  these  are 
thrown  overboard  in  order  to  save  the  cargo  under  hatches,  is 
obvious.  According  to  the  rules  of  maritime  law,  the  placing  of 
goods  upon  the  deck  of  a  sea-going  ship  is  improper  stowage, 
because  they  are  hindrances  to  the  safe  navigation  of  the  vessel ; 
and  their  jettison  is  therefore  regarded,  in  a  question  with  the 
other  shippers  of  cargo,  as  a  justifiable  riddance  of  encumbrances 
which  ought  never  to  have  been  there,  and  not  as  a  sacrifice  for 
the  common  safety.  But  the  owner  of  deck  goods  jettisoned, 
though  not  entitled  to  general  contribution,  may  nevertheless  have 
a  good  claim  for  indemnity  against  the  master  and  owners  who 
received  his  goods  for  carriage  upon  deck ;  and  the  exception  does 
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not  apply,  either  (1)  in  those  cases  where,  according  to  the 
establishing  custom  of  navigation,  such  cargoes  are  permitting,  or 
(2)  in  any  case  where  the  other  owners  of  cargo  have  consented 
that  the  goods  jettisoned  should  be  carried  on  the  deck  of  the 
ship. 

It  appears  from  the  proceedings  in  this  suit  that  the  average 
claims  at  the  instance  of  cargo  owners  exceed  $30,000,  and  that 
there  is  a  small  claim  on  account  of  ship.  The  fault  of  the 
master  being  matter  of  admission,  it  seems  clear,  upon  authority, 
that  no  contribution  can  be  recovered  by  the  owners  of  the 
Abinffton,  unless  the  conditions  ordinarily  existing  between  parties 
standing  in  that  relation  ^have  been  varied  by  special  contract 
between  them  and  their  shippers.  But  the  negligent  navigation 
of  the  master  cannot,  in  the  opinion  of  their  Lordships;  afford  any 
pretext  for  depriving  those  shippers  whose  goods  were  jettisoned 
of  their  claim  to  a  general  contribution.  They  were  not  privy 
to  the  master's  fault,  and  were  under  no  duty,  legal  or  moral,  to 
make  a  gratuitous  sacrifice  of  their  goods,  for  the  sake  of  others, 
in  order  to  avert  the  consequences  of  his  fault.  The  Rhodian 
law,  which  in  that  respect  is  the  law  of  England,  bases  the  right 
of  contribution  not  upon  the  causes  of  the  danger  to  the  ship  and 
cargo,  but  upon  its  actual  presence ;  and  such  exceptions  as  that 
recognised  in  Schloss  v.  Heriot  are  in  truth  limitations  on 
the  rule,  which  have  been  introduced,  from  equitable  considera- 
tionSy  in  the  case  of  actual  wrongdoers,  or  those  who  are 
l^ally  *  responsible  for  them.  The  owners  of  goods  [*610] 
thrown  overboard  having  been  innocent  of  exposing  the 
AbiTigton  and  her  cargo  to  the  sea  peril  which  necessitated  jettison, 
their  equitable  claim  to  be  indemnified  for  the  loss  of  their  goods 
is  just  as  strong  as  if  the  peril  had  been  wholly  due  to  the  action 
of  the  winds  and  waves. 

In  support  of  the  legal  proposition  which  they  induced  the 
learned  Recorder  to  accept,  the  respondents  relied  upon  a  passage 
which  is  to  be  found  in  the  original  text  of  Lord  Tenterden's 
work  on  Shipping  (ed.  1881,  p.  499).  It  is  in  these  terms: 
"The  goods  must  be  thrown  overboard  for  the  sake  of  all,  not 
because  the  ship  is  too  heavily  laden  to  prosecute  an  ordinary 
course  through  a  tranquil  sea,  which  would  be  the  fault  of  those 
who  had  shipped  or  received  the  goods,  but  because  at  a  moment 
of  distress  and  danger  their  weight,  or  their  presence,  prevents  the 


436  SHIP. 

Ko.  M.  — Strang,  Bteel,  &  Go.  ▼.  0eott  &  Go.,  14  App.  Cbm.  610,  611. 

extraordinary  exertions  required  for  the  general  safety."  It 
appears  to  their  Lordships  that,  if  Lord  Tenterden  had  really 
meant  to  lay  down  the  rule  that  there  can  be  no  contribution  for 
jettison  in  the  case  of  a  ship  overladen  through  the  fault  of  those 
who  received  and  put  her  cargo  on  board,  he  would  have  done  so 
in  plain  terms.  What  he  does  say  is,  that  there  can  be  no  proper 
jettison  from  an  overladen  ship,  so  long  as  ship  and  cargo  are 
exposed  to  no  peril  whatever  from  the  action  of  the  sea,  but  are 
merely  exposed  to  the  inconvenience  of  being  unable  to  reach 
their  destination  in  the  ordinary  course  of  time. 

The  authority  upon  which  the  respondents  placed  their  chief 
reliance  was  that  of  Mr.  Parsons,  who,  in  his  treatise  on  the  Law 
of  Insurance  (voL  ii.  p.  285),  and  also  in  his  Law  of  Shipping 
(voL  i.  p.  211),  states  that  "when  a  jettison  is  justified  by  the 
circumstances  in  which  it  takes  place,  and  these  circumstances 
are  occasion^  by  the  fault  of  the  master,  or  his  want  of  care  or 
skill,  the  jettison  would  give  no  claim  for  contribution ;  but  the 
owners  of  the  ship  would  be  liable  to  the  owners  of  the  goods 
jettisoned  for  the  damages  caused  by  the  wrongdoing  of  the 
master."  In  both  works,  the  proposition  is  laid  down  in  precisely 
the  same  terms,  and  the  same  cases  are  referred  ta  These 
treatises  are  justly  regarded  as  of  great  authority  in  questions  of 
maritime  law:  but  their  Lordships  are  constrained  to 
[*611]  say  that  *in  their  opinion  the  text  above  cited  is  in- 
accurate, in  so  far  as  it  bears  that  no  claim  of  contribution 
will  arise  to  the  owners  of  jettisoned  cargo  in  the  case  supposed, 
and  is  unsupported  by  the  decisions  upon  which  it  is  founded, 
which,  all  of  them,  relate  to  one  or  other  of  the  exceptions  already 
noticed. 

ITpon  the  question  of  legal  tender,  their  Lordships  are  unable 
to  concur  in  the  opinion  expressed  by  the  learned  Recorder. 
The  correspondence  which  passed,  before  the  deposit  was  paid, 
api^eara  to  them  to  show  that  both  of  the  parties  were  exceedmgly 
unacronimodating,  and  somewhat  unreasonable,  and  that  neither 
of  thtMU  was  altogether  in  the  right. 

Their  Lordships,  even  if  it  had  been  desirable  to  decide  the 
second  point  urged  for  the  appellants,  are  not  in  a  position  to 
do  so,  lH?cause  there  is  no  proof  and  no  admission  to  the  effect 
that,  as  alleged  by  them  in  argument,  all  the  bills  of  lading  for 
irooils  shipped  in  the  Abington  contained  the  same  exception  with 
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those  produced,  of  the  master's  act,  neglect,  or  default  in  navi- 
gating the  ship.  But  this  is  not  a  suit  for  recovery  of  contribu- 
tion ;  and  the  appellants,  if  it  be  necessary,  will  not  be  precluded 
from  substantiating  their  averments  in  the  adjustment  of  average 
claims. 

The  result  is  that  their  Lordships  will  humbly  advise  Her 
Majesty  to  reverse  the  judgment  appealed  from,  and  to  dismiss 
the  respondents'  action,  with  costs  in  the  Courts  below.  The 
respondents  must  also  pay  the  costs  of  this  appeai. 

ENGLISH  NOTES. 

Where,  however,  a  contract  for  carriage  of  goods  by  sea  contains  an 
exception  of  negligence  by  the  master  and  crew,  the  shipowner  is  en- 
titled to  a  contribution  from  the  owner  of  the  goods  to  general  average 
expenses,  though  the  necessity  for  the  same  has  been  occasioned  by  the 
negligence  of  the  master.  MUbum  &  Co,  v.  Jamaica  FruUy  &c.,  Co. 
(C.  A.),  1900,  2  Q.  B.  640,  69  L.  J.  Q.  B.  860. 

For  this  the  observation  of  Lord  Watson  (at  pp.  434-435,  supra) 
relating  to  a  special  contract  between  the  shipowner  and  the  owner  of 
the  goods  sacrificed,  is  cited  as  authority.  And  the  decision  of  Sir  J. 
Hannen  upon  a  similar  point,  in  The  Carron  Park  (1890),  16  P.  D. 
203,  207,  69  L.  J.  P.  74, 63  L.  T.  266,  39  W.  R.  191, 6  Asp.  M.  C.  643, 
where  the  observation  of  Lord  Watson  is  likewise  cited,  is  followed. 

AMERICAN  NOTES. 

The  doctrine  of  the  principal  case  was  accepted  and  applied  in  Pacific  Mail 
Steamship  Co,  v.  New  York,  H.  fr  R.  Min,  Co.,  74  Federal  Rep.  564,  by  the 
United  States  Circuit  Court  of  Appeals.  Th«  shipowner  is  excluded  from 
contribution  by  way  of  general  average  when  the  loss  arises  from  the  ship's 
fault,  and  he  is  also  legaUy  responsible  to  the  owner  of  the  cargo  for  loss  and 
damages  so  occasioned.  The  Irrawaddy,  171  United  States,  187, 189;  Snow  v. 
Perkintty  89  Federal  Rep.  334;  The  Ontario,  37  id.  220;  Phipp$  v.  The  Nicanor, 
44  id.  504;  Trinidad  Shipping  (f  Trading  Co,  v.  Frame,  Alston  (r  Co.,  88  id. 
528.  If,  in  sacrificing  goods  for  the  benefit  of  the  adventure,  the  master  does 
not  exercise  reasonable  skill,  judgment,  and  courage,  he  and  the  owner  of  the 
vessel  are  each  liable  to  the  owner  of  the  sacrificed  goods.  Barnard  v.  A  dams, 
10  Howard  (U.  S.),  270,  304;  Ralli  v.  Troop,  157  id.  386.  400. 

In  this  country  a  common  carrier  by  sea  cannot,  by  any  stipulation  with 
a  shipper  of  goods,  exempt  himself  from  responsibility  for  loss  or  damage 
arising  from  the  negligence  of  the  officers  or  crew.  Liverpool  Steam  Co.y, 
Phosnix  Ins,  Co.,  129  United  States,  397 ;  The  Irrawaddy,  171  id.  187,  190. 

Under  section  3  of  the  Act  of  Congress  of  Feb.  13, 1893,  c.  105,  known  as  the 
"  Barter  Act/'  and  referred  to  supra,  p.  215,  upon  the  stranding  of  a  sea- 
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worthy  yessel  through  the  master's  negligence,  her  owner  has  no  right  to 
general  average  contribution  for  his  sacrifices  made,  after  the  stranding,  in 
successfully  saving  the  vessel,  freight,  and  cargo.  The  Irrawaddy,  ubi  supra. 
See  The  WhiUielmrn,  89  Federal  Bep.  526 ;  ChryHal  v.  FUrU,  82  id.  472 ;  The 
Manitoba^  104  id.  145. 


No.  25.  — JOB  V.  LANGTOK 
(1856.) 

No.  26,  — SVENDSEN  v.  WALLACE, 
(c.  A.  1884;  H.  L.  1885.) 

RULE. 

In  the  case  of  a  common  peril,  extraordinary  expenses 
incurred  by  the  shipowner  for  the  common  benefit  of  the 
ship  and  cargo  are  general  average;  but  consequential 
expenses  incurred  for  the  benefit  of  the  ship  and  freight 
after  the  cargo  is  in  safety  cannot  be  charged  as  general 
average  against  the  cargo. 

Job  and  another  v.  Langton. 

26  L.  J.  Q.  B.  97-100  (s.  o.  6  EL  A  BL  779). 

[97]  Ship  and  Shipping.  —  General  Average,  —  Perile  of  the  Sea.  —  Stranding 
of  Ship.  —  Extraordinary  Expenses.  —  Benefit  of  Ship  only. 

Extraordinary  expenses  occasioned  by  the  fortuitous  stranding  of  a  ship 
cannot  be  made  the  subject  of  general  average,  unless  incurred  for  the  joint 
benefit  of  the  ship  and  cargo.  Where,  therefore,  a  ship  by  perils  of  the  sea 
ran  ashore  in  a  bay  on  the  coast  of  Ireland,  and  ih  order  to  get  her  off  the 
whole  of  the  cargo  was  discharged,  and  considerable  expense  was  incurred 
after  the  cargo  was  discharged,  in  floating  her  off  and  towing  her  to  Liverpool 
for  repairs.  Held,  —  that  the  expenses  incurred  in  floating  the  ship  off,  and 
towing  her  to  Liverpool  for  repairs,  could  not  be  considered  to  have  been  for 
the  benefit  of  the  cargo,  and  therefore  were  not  the  subject  of  general  average, 
but  were  (the  ship  being  insured)  a  charge  on  the  underwriters  as  a  particular 
average  on  the  ship  alone. 

This  was  a  case  stated  for  the  opinion  of  the  Court  under  the 
Common  Law  Procedure  Act,  1852. 

On  the  15th  of  March,  1855,  the  plaintiflfs,  who  were  ship- 
owners in  Liverpool,  and  owners  of  the  barque  Snowdon,  effected 
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with  the  defendant,  who  is  an  underwriter  in  that  port,  a  policy 
of  insurance  upon  the  barque  Snowdon,  valued  at  £6500,  at  and 
from  Liverpool  to  St  John's,  Newfoundland.  The  defendant 
underwrote  the  policy  for  the  sum  of  £100.  The  vessel  sailed 
from  Liverpool  with  a  general  cargo  on  the  20th  of  March,  1855. 
She  was  a  new  iron  ship,  and  in  consequence,  it  is  believed,  of  the 
compasses  not  having  been  properly  adjusted,  the  vessel  the  same 
night  ran  ashore  in  Malahide  Bay,  on  the  coast  of  Ireland.  The 
vessel  at  low  water  was  high  and  dry,  and  it  became  necessary  to 
discharge  the  whole  of  the  cargo  and  the  ballast  before  she  could 
be  got  off.  After  the  cargo  (with  the  exception  of  fifty  tons  of 
coals,  which  were  left  on  board  to  stiffen  the  vessel)  was  dis- 
charged and  placed  in  store  in  Dublin,  the  vessel  was  got  o£f  at 
considerable  cost,  with  the  aid  of  a  steam-tug,  and  by  cutting  a 
channel  for  the  vessel.  The  fifty  tons  of  coals  and  the  ballast 
were  taken  out  of  the  vessel  into  lighters  before  she  was  floated 
off,  and  immediately  afterwards  were  re-shipped.  The  vessel  was 
then  towed  to  Liverpool,  where  she  could  be  examined  and  re- 
paired better  than  at  Dublin.  The  steam-tug  did  no  work  at  the 
ship  until  after  the  cargo  was  landed  and  the  coals  and  ballast 
taken  out  of  her. 

In  order  not  to  lose  the  market  at  St  John's,  the  cargo  was 
trans-shipped  at  Dublin  on  board  another  vessel  and  forwarded  to 
its  destination.  By  mutual  agreement,  the  circumstance  that  the 
cargo  was  not  kept  for  the  Snowdon  was  not  to  affect  the  question 
in  this  case,  which  was  to  be  disposed  of  as  if  the  Snowdon  after 
being  repaired  had  carried  on  the  cargo. 

The  papers  had  been  before  several  average  adjusters  to  make  an 
apportionment  of  the  general  average  expenses,  but  they  did  not 
agree  as  to  the  mode  of  adjusting  the  loss.  Some  charged  the 
.  expenses  incurred  (after  the  cargo  was  on  shore  and  in  safety)  in 
floating  the  ship  and  towing  her  into  port  to  general  average  as 
expenses  incurred  for  the  general  benefit  of  the  ship,  cargo,  and 
freight,  while  others  charged  these  expenses  as  particular  average 
payable  by  the  ship  alone.  Amongst  adjusters  a  common  practice 
has  been  to  adopt  the  latter  mode  of  stating  similar  losses,  but 
some  cases  have  occurred  in  which  those  adjusters  who  adopt  that 
practice  as  a  general  rule,  have  considered  it  equitable  that  such 
expenses  should  be  charged  as  general  average,  and  where  they 
have  consequently  deviated  from  their  ordinary  rule. 
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The  plaintiffs  originally  claimed  from  the  defendant  the  sum  of 
£13  Os.  6d.  The  defendant  had  paid  to  the  plaintiffs  £8  11«. 
6d.  of  the  claim,  which  was  the  amount  due  on  the  principle  that 
all  the  expenses  both  before  and  after  the  cargo  was  out  of  the 
ship,  belong  to  general  average,  and  he  disputed  his  liability  to 
the  balance  of  the  claim.  The  Court  was  to  be  at  liberty  to  draw 
any  inference  of  fact  which  a  jury  might  have  drawn. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  ex- 
penses incurred  in  getting  off  the  ship  and  taking  her  to 
[•  98]  Liverpool  for  repair,  after  the  entire  cargo  was  *  discharged, 
were  chargeable  to  general  average,  or  to  particular  average 
on  the  ship  alone.  If  they  were  chargeable  to  particular  aver- 
age the  plaintiffs  were  to  be  entitled  to  judgment  for  £4  9s,,  if 
they  were  not  so  chargeable  judgment  was  to  be  entered  for  the 
defendant 

Mellish,  for  the  plaintiffs  (June  13).  —  The  caigo  was  landed 
safely  before  these  expenses  were  incurred,  and  such  expenses  are 
not  chaigeable  to  general  average,  but  to  particular  average  on  the 
ship  alone.  Both  the  ship  and  cargo  must  be  in  peril  from  one 
of  the  perils  insured  against,  and  the  expense  incurred  for  the  joint 
preservation  of  both,  in  order  to  be  chai^geable  to  general  average. 
The  owner  of  the  ship  is  bound  to  incur  all  extraordinary  expenses 
necessary  for  the  preservation  of  the  ship,  and  the  owner  of  the 
goods  all  extraordinary  expenses  necessary  in  order  to  preserve 
such  goods.  To  be  the  subject  of  general  average,  there  must  be  a 
joint  benefit.  The  proximate  object  and  benefit  of  the  expense  is 
to  be  looked  to,  and  not  any  remote  benefit,  and  if  these  expenses 
1)0  chai^eable  to  general  average,  it  might  equally  be  contended 
that  the  cost  of  the  repairs  of  the  ship  was  the  subject  of  general 
avorago,  and  that  clearly  falls  on  the  ship  alone. 

[  Lord  Campbell,  Ch.  J.  —  The  vessel  might  have  been  stranded 
nt  Homo  place  where  the  goods  would  have  perished.] 

Tho  benefit  might,  according  to  circumstances,  be  very  slight, 
(ir  no  biMiofit  at  all.  The  general  rule  is  laid  down  by  Lawbbncb, 
J..  Ill  liirkle!/  v.  Presgrave,  1  East,  220  (6  R  B.  256),  "AH  loss 
wliioh  arises  in  consequence  of  extraordinary  sacrifice  made  or 
iixiMWiHOfi  incurred  for  the  preservation  of  the  ship  and  caigo  come 
within  goneral  average,  and  must  be  borne  proportionably  by  all 
wild  uw  interested."  In  Abbott  on  Shipping  (8th  ed.),  part  4,  c. 
10,  H.  'I,  it  is  laid  down  with  respect  to  stranding,  that  "If  the 
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Stranding  be  the  result  of  the  ordinary  perils  of  the  sea,  without 
any  sacrifice  on  the  part  of  the  master,  the  expenses  incurred  must 
fall  upon  the  ship  alone."  Powe7*  v.  WhiiTooTe^  4  M.  &  S.  141  (16 
R  R  416),  somewhat  modified  the  case  of  Plummer  v.  Wildman, 
3  M.  &  S.  482  (16  R  R  334),  and  is  an  authority  against  the 
defendant ;  and  so  also  is  the  case  of  Jackson  v.  Chamock,  8  T.  R 
509  (5  R  R  425).  In  2  Amould  on  Insurance,  pp.  903,  915,  the 
subject  of  general  average  is  treated  of,  and  it  is  there  clearly 
shown  that  the  expenses  incurred  must  be  of  an  extraordinary 
kind,  and  incurred  for  the  joint  benefit  of  the  ship  and  cargo.  In 
ffalUtt  v.  Wigram,  9  C.  B.  580,  9  L.  J.  (N.  S.)  C.  P.  281,  in 
which  it  was  held  that  the  cost  of  repairs  to  a  ship  was  not  charge- 
able to  general  average,  Wilde,  Ch.  J. ,  in  giving  judgment,  says, 
"  It  is  in  respect  only  of  the  incapacity  of  the  particular  ship  to 
carry  the  goods  forward  to  their  destination,  that  the  pleas  show 
that  the  cargo  was  in  danger  of  being  wholly  lost "  That  obser- 
vation applies  strongly  to  this  caaa 

Blackburn,  contrd.  —  No  doubt  the  general  proposition  is  as 
contended  for.  But  general  average  depends  upon  the  object  of 
the  adventure  being  furthered  by  the  expense  incurred,  and  the 
object  of  the  adventure  being  that  the  goods  shall  rcach  their  des- 
tination in  the  same  ship,  all  extraordinary  expenses  incurred  for 
the  purpose  of  saving  the  whole  adventure  fall  under  the  head  of 
general  average.  Hall  v.  Janson,  4  El.  &  B.  500,  24  L.  J.  Q.  B. 
97.  Here  the  ship  could  have  been  repaired  at  Liverpool,  and 
could  have  carried  the  goods  on  the  voyage.  In  Duncan  v.  Ben- 
son, 1  Ex.  537,  17  L.  J.  Ex.  238,  it  is  said,  "  It  is  the  primary 
duty  of  the  master,  acting  for  the  owner,  to  do  his  best  to  convey 
the  cargo  to  its  place  of  destination  in  the  same  ship,  and,  in  case 
of  damage,  to  repair  it "  The  expense  of  discharging  the  cargo, 
in  order  that  the  ship  may  be  got  oflf  and  carry  the  goods  to  their 
destination,  is  in  principle  as  much  general  average  as  the  expense 
of  getting  the  ship  off  —  they  are  both  extraordinary  expenses  in- 
curred to  save  the  adventure.  When  the  ship  is  stranded  volun- 
tarily, the  expense  of  getting  her  off  is  allowed  to  be  general  aver- 
age: Abbott  on  Shipping,  part  4,  c.  10,  p.  505  (8th  ed.); 
but  it  is  said  (in  p.  490)  that  this  is  not  so  *  where  the  [*99J 
stranding  is  fortuitous.  This  is,  however,  an  addition  by 
the  editor,  and  not  an  observation  of  Lord  Tenderden  himself. 
Emerigon,  c.  12,  s.  41,  sub.  -s.  2.     In  Amould  on  Insurance,  903, 
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all  expenses  incurred  before  repairs  are  treated  as  general  average; 
those  subsequent  to  the  repairs  being  begun  are  not  so. 

[Erle,  J.  — Is  it  not  universal  that  repairs  are  on  the  owner?] 

[Lord  Campbell,  Ch.  J.  — And  everything  incidental  to  repairs?] 

The  latter  proposition  is  not  generally  correct  There  is  a  line 
where  expenses  cease  to  be  preliminary,  though  it  is  not  very 
accurately  defined.  In  Birkley  v.  Presgrave,  Lawbence,  J.,  says, 
"  All  loss  which  arises  in  consequence  of  extraordinary  sacrifices 
made,  or  expenses  incurred  for  the  preservation  of  the  ship  and 
cai^o,  come  within  general  average,  and  must  be  borne  proportion- 
ably  by  all  who  are  interested. "  But  it  is  sufiScient  for  the  pres- 
ent purpose  that  the  expense  of  getting  off  the  ship  is  within  the 
line. 

[Erle,  J.  —  Would  the  expense  of  getting  off  the  ship  by  a 
steam-tug  be  general  average?] 

It  is  contended  that  it  would.  The  cases  cited  for  the  plaintiffs 
do  not  bear  on  the  distinction  which  is  here  contended  for.  In 
B)wer  V.  TFhitmore,  the  expenses  were  part  of  the  owner's  ordi- 
nary expenditure,  and  that  case,  therefore,  decides  nothing  as  to 
the  expense  of  getting  a  ship  off  the  strand  by  extraordinary 
means. 

[Mellish  referred  to  Bensan  v.  Chapman,  2  H.  L  Cas.  696, 
where  Aldebson,  B.,  says,  "The  duty  of  the  master,  in  case  of 
damage  to  the  ship,  is  to  do  all  that  can  be  done  towards  bringing 
the  adventure  to  a  successful  termination ;  to  repair  the  ship,  if 
there  be  a  reasonable  prospect  of  doing  so,  at  an  expense  not 
ruinous,  and  to  bring  home  the  cargo  and  earn  the  freight,  if 
possible."] 

That  is  a  decision  rather  as  to  the  power  than  the  duty  of  the 
master  to  repair,  and,  moreover,  it  does  not  bear  on  the  question 
of  general  average. 

[Lord  Campbell,  Ch.  J.  — In  Stevens  on  Average  (p.  75),  it  is 
said,  that  the  unloading  the  ship's  stores,  after  the  cargo  is  out,  is 
not  general  average.] 

That  must  be  understood  of  a  case  where  the  ship  has  been 
brought  into  harbour,  and  the  adventure  terminated. 

Mellish  replied.  Cur.  adv.  wiL 

The  judgment  of  the  Court  (Lord  Campbell,  Ch.  J.,  Colebidgb, 
J.,  Krlk,  J.,  and  Crompton,  J.)  was  now  delivered  by  — 
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Lord  Campbell,  Ch.  J.  —  Upon  the  question  submitted  to  the 
Court  in  this  case,  we  are  of  opinion  that  the  expenses  incurred  in 
getting  off  the  ship,  and  taking  her  to  Liverpool  for  repair,  after 
the  entire  cargo  was  discharged  and  in  safety,  are  not  chargeable 
to  general  average,  but  are  chargeable  to  particular  average  on  the 
ship  alone.  There  is  no  decision  on  the  specific  point,  and  there 
is  no  mercantile  usage  stated  to  guide  us.  We  must,  therefore, 
resort  to  the  general  principles  on  which  on  this  head  of  insur- 
ance the  law  rests.  We  begin  with  the  definition  of  general  aver- 
age by  Lawrence,  J. ,  in  Birkley  v.  Presgrave,  1  East,  220  (6  R 
K.  256) :  "  A  loss  arising  out  of  extraordinary  sacrifices  made,  or 
extraordinary  expenses  incurred  for  the  preservation  of  the  ship 
and  cargo, "  meaning  *  for  the  joint  benefit  of  ship  and  cargo. " 
Here,  it  cannot  be  said,  that  there  was  any  sacrifice,  as  in  case  of 
jettison  of  part  of  the  cargo,  or  voluntary  cutting  away  masts  or 
sails  of  the  ship.  The  stranding  was  fortuitous,  arising  directly 
from  the  perils  of  the  sea.  The  expenses,  to  constitute  general 
average,  must,  therefore,  be  brought  within  the  second  category, 
"  extraordinary  expenses  incurred  for  the  joint  benefit  of  ship  and 
cargo. "  They  were  extraordinary  expenses,  not  to  be  ascribed  to 
wear  and  tear,  and,  therefore,  to  be  borne  by  the  underwriters ;  but 
are  they  to  be  considered  as  incurred  for  the  joint  benefit  of  ship 
and  cargo,  so  that  a  portion  of  them  ought  to  be  borne  by  the 
owner  of  the  cargo  or  the  underwriter  of  the  cargo  ?  Although  the 
stranding  was  fortuitous,  all  expenses  incurred  from  the  misad- 
venture till  all  the  cargo  had  been  discharged,  confessedly  consti- 
tute general  average.  But  how  can  it  be  said  that  the  subsequent 
expenses  in  getting  off  the  ship,  and  taking  her  to  Liverpool  for 
repair,  were  of  the  same  character?  The  employment  of  the 
steam-tug  and  the  cutting  of  the  channel  by  which  the 
ship  was  rescued,  cannot,  as  *  was  contended  for,  be  part  [*  100] 
of  the  same  operation  as  the  unloading  of  the  cargo ;  for 
the  case  expressly  finds  that  **  the  steam-tug  did  not  work  at  the 
ship  until  after  the  cargo  was  landed,  and  the  coals  and  ballast 
taken  out  of  her. "  We,  therefore,  do  not  see  how  these  expenses 
are  to  be  distinguished  from  the  expenses  of  repairing  the  ship 
when  she  had  been  brought  to  Liverpool,  which,  it  is  admitted, 
must  fall  exclusively  on  the  owner  of  the  ship  or  the  underwriters 
on  the  ship,  as  particular  average.  If  the  owner  of  the  ship  was 
to  earn  the  stipulated  freight  by  carrying  the  cargo  to  Newfound- 
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land,  it  was  his  daty  to  repair  her,  and  to  carry  her  to  a  place 
where  she  might  be  repaired.  Mr.  Blackburn's  position,  that 
**  the  end  in  view  of  every  maritime  adventure  being  the  arrival 
of  the  ship  with  her  cargo  at  her  destination,  extraordinary  acts 
done  to  effectuate  this,  give  rise  to  general  average,"  would  jus- 
tify him  in  contending  that  these  expenses  do  not  constitute  par- 
ticular average ;  but,  unfortunately  for  him,  the  expenses  incurred 
in  repairing  the  ship  at  Liverpool,  according  to  this  reasoning, 
would  equally  be  general  average;  for  the  repairing  of  the  ship 
was  an  extraordinary  act,  which  was  necessary  for  the  arrival  of 
the  ship  with  her  cargo  at  Newfoundland,  and  was  as  much  for 
the  joint  benefit  of  ship  and  cargo  as  bringing  her  to  Liverpool 
from  Malahide  Bay. 

Under  the  circumstances  stated,  after  the  cargo  had  been  safely 
discharged  and  warehoused,  it  does  not  even  appear  that  it  was  for 
the  advantage  of  the  owner  of  the  cargo  that  the  Snowdon  should 
be  got  off  the  strand  and  repaired.  Of  course,  we  do  not,  contrary 
to  the  intention  of  the  parties,  attach  any  importance  to  the  fact 
that  the  cargo  was  forwarded  in  another  vessel,  and  we  shall  give 
our  decision  as  if  the  Snotodon,  after  being  repaired,  had  carried 
the  cai^  to  its  ultimate  destination.  But,  in  the  absence  of  any 
statement  to  the  contrary,  we  might  infer  (as  the  fact  turned  out 
to  be)  that  there  would  be  no  difficulty  in  forwarding  the  cargo 
by  another  vessel.  We  do  not  say  that  there  may  not  be  a  case 
where,  after  a  fortuitous  stranding  of  the  ship,  and  the  caigo  has 
been  unloaded,  expenses  voluntarily  incurred  by  the  owner  of  the 
ship  to  get  her  off,  and  to  enable  her  to  complete  the  voyage, 
whereby  the  cargo,  which  otherwise  must  have  perished,  is  carried 
to  its  destination,  may  be  general  average,  as  the  stranding  of  a 
ship  with  a  perishable  cai^go  on  a  desert  island  in  a  distant  region 
of  the  glol)e.  But  in  the  present  case,  the  owner  of  the  ship,  after 
the  cni^o  was  discharged,  appears  to  us  to  have  done  nothing,  ex- 
iH»pt  iu  the  discharge  of  his  ordinary  duty  as  owner,  and  for  the 
oxolusiN^  bonefit  of  the  ship.  Notwithstanding  some  expressions 
of  I/ml  EuLKXBORorGH  in  Mummer  v.  Wtldman,  8  M.  &  S.  482 
(Ifl  R  R  3»U),  we  consider  it  quite  settled  that  by  the  law  of 
{\\\t(  country  the  expenses  of  repairing  the  ship,  or,  after  the  caigo 
ii*  nafo»  of  bringing  her  to  a  place  to  be  repaired,  cannot,  under 
mAx  oiixMunst^^niH^s,  l^  made  the  subject  of  general  average.  We 
havo  oxiuninod  all  tlie  authorities  cited  in  the  argument,  but  not 
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considering  that  there  would  be  any  use  in  now  further  comment- 
ing upon  them,  we  give  judgment  against  the  defendant,  as  under- 
writer on  the  ship,  in  respect  of  the  sum  due  for  the  expenses  in 
question,  as  particular  average. 

Judgment  for  the  plaintiffs  accordingly. 


[COURT  OP  APPEAL  AND  HOUSE  OP  LORDS.] 
Svendsen  and  othen  v.  Wallace. 

18  Q.  B.  D.  6»-95;  10  App.  Cas.  404-421  (s.  c.  54  L.  J.  Q.  B.  497;  52  L.  T.  901 ;  34 

W.  R.  869). 

Insurance^  Marine.  —  General  Average,  —  Expenses  of  Re-ehipping  Cargo 
and  of  Ship  leaving  Pari  of  Refuge, 

A  ship  on  a  Toyage  having  sprung  a  dangerous  leak,  the  captain,  acting 
justifiably  for  the  safety  of  the  whole  adventure,  put  into  a  port  of  refuge  to 
repair.  In  port  the  cargo  was  reasonably,  and  with  a  view  to  the  common 
safety  of  ship,  cargo,  and  freight,  landed  in  order  to  repair  the  ship.  The  ship 
was  repaired,  the  cargo  reloaded,  and  the  voyage  completed  :  — 

Held^  by  the  House  of  Lords,  affirming  the  decision  of  the  Court  of  Appeal, 
that  the  cargo  owners  were  not  chargeable  with  a  general  average  contribution 
iu  respect  of  the  expenses  of  re-shipping  the  cargo. 

Action  by  the  owners  of  a  Norwegian  ship  against  the  [69] 
owners  of  her  cargo,  which  consisted  of  rice,  for  expenses 
claimed  as  general  average  expenses  incurred  in  consequence  of  the 
ship  having  by  reason  of  a  tempest  during  her  voyage  from  Ean- 
goon  to  Liverpool  sprang  a  daDgerous  leak,  which  obliged  the  cap- 
tain for  the  safety  of  ship  and  cargo  to  put  into  Port  Louis  in 
the  Mauritius  to  repair.  When  in  port  the  cargo  was  necessarily 
landed  in  order  to  repair  the  ship,  it  was  warehoused,  and  after  the 
ship  had  been  repaired  it  was  re-shipped.  The  ship  was  piloted 
out  to  sea  and  safely  completed  her  voyage  to  Liverpool.  The 
defendants,  who  were  the  owners  of  the  cargo,  admitted  their  lia- 
bility to  pay  the  warehouse  rent  of  the  cargo,  and  also  to  pay  gen- 
eral average  contribution  in  respect  of  the  towage,  pilotage,  and 
port  dues  inwards,  and  in  respect  of  the  unloading  of  the  cargo, 
but  they  disputed  their  liability  to  contribute  towards  the  reload- 
ing of  the  cargo  and  the  pilotage  and  port  charges  outwards. 

Lopes,  J.,  before  whom  the  action  was  tried  without  a  jury, 
gave  judgment  for  the  plaintiffs  for  all  these  disputed  items  (11 
Q.  B.  D.  616),  on  the  authority  of  Atwood  v.  Sellar,  4  Q.  B.  D. 
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342,   5  Q.   6.   D.    286,  by  which  he  considered  the   case  was 
governed. 

The  defendants  appealed. 
[•70]      *1883.     Dec.  13,  14,  15,  17.     Webster,  Q.  C,  and  J. 
Gorell    Barnes   (Mybuigh,   Q.    C,    with   them),   for  the 
defendants. 

C.  Eussell,  Q.  C,  and  Cohen,  Q.  C.  (H.  D.  Warr,  with  them), 
for  the  plaintiffs.  Cur.  adv.  vulL 

Brett,  M.  B.,  gave  judgment  to  the  effect  that  the  defendants 
were  not  liable  for  the  disputed  items. 

[83]       Baggallay,   L.    J.,   was    of    opinion    that   Lopes,  J., 
arrived  at  a  correct  conclusion,  and  that  the  appeal  should 
be  dismissed. 

BowEN,  L.  J.  —  This  case  raises  the  important  question  whether 
certain  port  of  refuge  expenses  incurred  by  a  vessel  which, 
[*  84]  in  *  consequence  of  a  particular  average  loss  has  put  into 
port  to  repair,  are  properly  a  subject  of  general  average  con- 
tribution. The  plaintiffs  are  the  shipowners  and  the  defendants 
the  owners  of  cargo.  The  vessel  in  her  voyage  from  Rangoon  to 
Liverpool  met  with  heavy  weather,  and  sprang  a  dangerous  leak. 
The  captain,  for  the  sake  of  the  preservation  of  ship  and  cargo, 
took  refuge  in  the  Mauritius,  and  was  there  compelled,  in  order 
to  prosecute  his  voyage,  to  execute  certain  repairs  upon  the  ship. 
In  order  to  enable  such  repairs  to  be  made  the  cargo  was  landed, 
warehoused,  and  reloaded,  after  which  the  vessel  sailed  for  Liver- 
pool. The  expenses  of  imloading  cargo  have  been  accepted  by  the 
defendants  as  the  subject  of  general  average  contribution,  and  the 
defendants. have  admitted  their  liability  to  pay  the  whole  storage 
or  warehouse  rent  of  the  cargo.  The  action  was  brought  to  recover 
general  average  contribution  from  the  cargo  in  respect  of  its  re- 
loading, and  port  charges,  pilotage,  and  other  claims  subsequent 
to  the  reloading.  The  cause  was  tried  before  Lopes,  J. ,  who  held 
that  the  plaintiffs  were  entitled  on  all  of  the  items  in  question  to 
succeed,  and  this  appeal  is  brought  from  his  judgment  in  their 
favour. 

It  is  essential  at  the  outset  to  bear  in  mind  two  things,  the 
nature  of  every  general  average  sacrifice,  and  the  object  of  every 
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general  average  contribution.  A  general  average  sacrifice  is  an 
extraordinary  sacrifice  voluntarily  made  in  the  hour  of  peril  for 
the  common  preservation  of  ship  and  cargo.  There  is  no  differ- 
ence in  principle  between  a  mast  voluntarily  cut  away,  an  ex- 
traordinary expenditure  voluntarily  incurred,  and  extraordinary 
loss  of  time  and  labour  voluntarily  accepted,  provided  that  in  each 
case  the  sacrifice  is  made  for  the  common  safety  in  a  time  of  dan- 
ger. Next  as  to  the  object  of  general  average  contribution.  It 
is  to  indemnify  the  person  making  the  general  average  sacrifice 
against  so  much  of  the  loss  caused  directly  thereby  as  does  not 
fall  to  his  own  proportionate  share.  This  pro  raid  indemnity 
will  not  be  complete  without  including  in  the  calculation  expenses 
which,  though  not  themselves  within  the  definition  of  voluntary 
sacrifice,  nevertheless  are  directly  caused  by  a  voluntary  sacrifice, 
and  must  therefore  be  recouped  if  the  loss  which  the  sacrifice 
causes  is  to  be  borne  pro  ratd.  "  All  loss, "  says  Mr.  Jus- 
tice *  Lawrence,  in  the  case  of  Birkley  v.  Presgrave,  1  [*  85] 
East,  228  (6  R  R  256),  "  which  arises  in  consequence  of 
extraordinary  sacrifices  made  or  expenses  incurred  for  the  preserva- 
tion of  the  ship  and  cargo  comes  within  general  average,  and  must 
be  borne  proportionately  by  all  who  are  interested.  * 

The  question  whether  extraordinary  expenditure  after  the  entry 
into  a  port  of  refuge  is  rightly  chargeable  to  general  average, 
necessarily  depends  on  the  circumstances  of  each  case.  Each 
item  of  expenditure  which  is  challenged  must  be  considered  on 
its  own  merits  with  reference  to  two  testa  The  first  test  is 
whether  such  item  itself  fulfils,  as  against  some  or  all  of  the  in- 
terests to  be  considered,  the  definition  of  a  general  average  sacri- 
fice ;  the  second  is  whether  such  item,  though  not  itself  a  general 
average  sacrifice,  is  nevertheless  an  expenditure  caused  or  rendered 
necessary  by  one.  No  supposed  conveniences  of  calculation  and 
no  practice  of  average  adjusters  can  justify  taking  one  man's 
money  to  pay  what  by  law  is  another  man's  individual  loss.  It 
has,  however,  been  urged  by  the  respondents'  counsel  that  a  more 
liberal  view  ought  to  be  taken  of  the  principles  that  regulate 
general  average,  and  in  particular  with  regard  to  port  of  refuge 
expensea  It  is  not  necessary,  it  has  been  argued,  that  the  expen- 
diture or  sacrifice  should  have  been  made  for  the  common  safety  of 
ship  and  cargo,  if  it  is  made  for  the  benefit  of  both,  and  in  order 
to  enable  the  vessel  to  bring  her  voyage  and  the  common  adven- 
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ture  to  a  successful  issue.     This  doctrine  has  been  advocated  by 
various  writers,  and  has  engrafted  itself  upon  the  law  of  more 
than  one  foreign  country ;  but  whatever  its  theoretical  value,  it  is 
not  the  law  of  England  (see  Harrison  v.  Bank  of  AtLstralasia,  L 
R  7  Ex.  50).     Exceptional  cases,  such  as  those  suggested  in  the 
judgments  delivered  in  Job  v.  Langton,  6  £.  &  B.  779,  and  Wed- 
thew  V.  Mavrojaniy  L.  R  5  Ex.  116,  may  be  imagined  in  which 
the  safety  of  the  ship  and  cargo,  and  the  safety  of  the  common 
commercial   enterprise  would  be  almost  convertible  terms,  and 
with  reference  to  such  cases  it  is  possible  to  conceive  that  ex- 
penses after  the  ship  and  cargo  were  in  physical  safety  from  the 
sea,  might,  on  the  ground  of  the  continuance  of  a  similar 
[*  86]  physical  peril,  be  *  brought  into  general  average.     But  (ex- 
ceptional cases  apart)  it  is  not  suflBcient,  according  to  Eng- 
lish law,  that  an  expenditure  should  have  been  made  to  benefit 
both  cargo  owner  and  shipowner.     The  idea  of  a  common  com- 
mercial adventure  as  distinguished  from  the  criterion  of  common 
safety  from  the  sea,  would  lead  to  the  conclusion  in  general  aver- 
age of,  at  all  events,  temporary  repairs  of  the  ship  caused  by  par- 
ticular average  loss,  and  would  enable  the  shipowner  to  complete 
his  part  of  the  contract  of  affreightment  by  means  of  a  money  con- 
tribution levied  perforce  npon  the  shipowner.     The  chief  English 
case  of  note  in  which  language  occurs  that  seems  at  first  sight  to 
favour  the  notion  that  a  common  adventure  is  the  true  criterion, 
is  Hall  V.  Janson,  4  R  &  B.  500,  24  L  J.  Q.  B.  97,  where  it  was 
held  that  the  unloading  and  reloading  of  cargo,  for  the  sake  of 
effecting  repairs  upon  the  ship,  might  give  rise  to  a  liability  to 
contribution  on  the  part  of  freight     Since  freight  perishes,  if  the 
voyage  is  frustrated,  it  may  not  have  been  unreasonable  to  hold 
that  freight  ought  to  contribute  to  the  expenses  incurred  in  un- 
loading and  reloading  a  cargo,  the  unloading  of  which  is  solely 
undertaken   for  the  sake  of  repairing  the  ship.      This   limited 
proposition,  with  which  alone  Hall  v.  Jamison  was  concerned,  by 
no  means  warrants  the  conclusion  that  the  cargo  ought  in  turn  to 
contribute  whenever  any  expenditure  is  incurred,  not  of  saving 
the  vessel  and  its  contents,  but  merely  for  the  sake  of  prosecut- 
ing the  voyage.    In  the  subsequent  case  of  Walthew  v.  Mavrojani, 
the  English  doctrine  has  been  restated  and  explained,  and  the  lan- 
guage of  the  Court  in  Harrison  v.  Bank  of  Australasia  is  to  the 
same  effect.     We  have  been  asked  on  another  and  a  different  prin- 
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ciple  to  depart  from  the  strict  EDglish  theory  in  favour  of  port  of 
refuge  expenses  following  upon  a  particular  average  loss,  upon 
the  ground  that  they  all  form  part  of  a  continuous  operation,  the 
whole  of  which  was  contemplated  by  the  captain  at  the  time  when 
he  put  into  port  The  intentions  of  the  captain  are  no  doubt 
material  in  considering  the  question  whether  the  act  done  by  him 
was  performed  only  for  the  benefit  of  his  ship,  or  for  the  common 
preservation  of  both  ship  and  cargo.  But  it  does  not  fol- 
low because  his  intentions  *  are  examinable  to  this  extent,  [*  87] 
that  everything  which  the  captain  intended  in  his  own 
mind  to  do  after  common  safety  should  have  been  attained,  also 
ought  to  be  chargeable  to  general  average.  Intentions  which  go 
beyond  what  is  needed  for  common  salvation  only  show  that  in 
addition  to  intending  that  which  was  a  general  average  sacrifice, 
it  was  intended  further  to  do  something  which  was  not  a  general 
average  sacrifice,  nor  directly  caused  by  one.  On  such  a  ground 
repairs  of  the  ship  in  port  ought  themselves  to  be  included,  for 
the  captain  probably  intended  these ;  though  he  intended  them  as 
a  means  not  of  saving  the  cargo,  but  of  earning  his  own  freight 
In  my  opinion,  the  two  tests  which  I  have  enunciated  cannot  be 
qualified  or  extended  so  to  embrace  any  such  considerations. 

The  next  step  is  to  apply  these  two  tests  to  the  case  before  us, 
the  damage  which  the  vessel  here  received,  and  which  compelled 
her  to  put  into  a  port  of  refuge,  being  a  particular  average  loss. 
And,  first,  as  to  the  expenses  of  putting  into  port.  Two  views 
may  theoretically  be  taken  of  the  act  of  putting  into  port  in  a  case 
like  the  present,  though  such  expenses  are  now  universally  ac- 
cepted as  general  average  charges.  These  expenses  might  conceiv- 
ably be  considered  as  an  exception  to  the  general  law,  in  virtue  of 
which  exception,  though  the  bearing  up  for  port  was  not  a  general 
average  act  of  sacrifice  in  itself,  its  expenses  are,  for  the  sake  of 
public  policy,  universally  recognised  as  a  subject-matter  of  contri- 
bution. The  other  and  more  general  view  is,  that  the  bearing  up 
for  a  port  is  to  be  treated  as  an  act  of  general  average  sacrifice, 
because  it  is  undertaken  as  a  rule  in  the  hour  of  danger  for  the 
common  safety  of  ship  and  cargo  (Benecke,  p.  192).  For  the  pur- 
pose of  the  present  argument,  I  will  assume  that  the  latter  view, 
which  was  pressed  upon  us  by  the  respondents'  counsel  is  the  more 
correct  We  come  then  to  the  unloading  of  cargo  when  the  port 
of  refuge  has  been  reached.     In  practice,  it  has  in  recent  times 
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become  common  to  carry  these  unloading  expenses  to  general  aver- 
age, both  where  the  repairs  of  the  vessel  have  been  rendered 
necessary  by  a  general  average  act  and  where  they  are  rendeied 
necessary  by  a  particular  average  loss.  Nor  is  it  necessary  to  dis- 
cuss a  practice  which  may  have  become  inveterate  and 
[*  88]  which  is  found  adequate.  Still,  if  strict  *  theory  were  to 
be  in  each  case  relied  upon,  such  unloading  ought,  as  it 
seems  to  me,  to  be  dealt  with  specifically  in  every  instance  by 
applying  to  it  the  two  tests  I  have  named.  If  necessary  for  the 
common  preservation  of  both  ship  and  caigo,  the  unloading  will 
be  in  itself  a  general  average  sacrifice:  see  Th4  Copenhagen,  1 
Chria  Rob.  289.  If  not  so  necessary,  it  will  not  in  itself  amount 
to  a  general  average  sacrifice  at  all,  but  it  may  nevertheless  be 
properly  included  as  a  subject-matter  of  contribution  whenever 
the  expenditure  is  directly  caused  by  some  antecedent  act  of  gen- 
eral average  sacrifice. 

It  has  been  maintained  by  some  that  the  unloading,  which  is 
effected  to  enable  the  ship  to  be  repaired  after  a  particular  average 
loss,  may  properly  be  treated  as  an  act  done  for  the  common  safety 
of  ship  and  cargo,  on  the  ground  that  if  the  cargo  were  not  un- 
loaded, ship  and  cargo  would  both  be  locked  up  indefinitely,  and 
the  voyage  placed  permanently  in  suspension.  Beserving  to  one's 
self  the  right  to  consider  any  special  circumstances  in  other  cases 
arising  from  the  character  of  the  caigo  or  otherwise  that  might 
render  unloading  necessary  for  the  preservation  of  both  cargo  and 
ship  within  the  meaning  of  such  test,  I  am  unable  to  adopt  the 
theoretical  view  that  unloading  becomes  an  act  of  sacrifice  simply 
because  it  releases  cargo  and  ship  from  the  dead-lock  that  would 
otherwise  ensua  Physical  safety  has  been  attained,  and  it  appears 
to  me  to  be  the  duty  of  the  shipowner  under  his  contract  of 
affreightment  either  to  proceed  with  his  voyage  or  else  to  land  his 
cargo,  unless  it  is  to  be  trans-shipped  direct  In  the  case  of  Plum- 
mer  v.  Wildman,  3  M.  &  &  482  (16  R  R  334),  the  unloading  of 
the  cargo,  which  v^as  necessary  for  the  repairs,  was  charged  to 
general  average,  but  in  that  case  the  repairs,  ovnng  to  an  ante- 
cedent sacrifice  which  necessitated  them,  were  themselves  held  to 
be  general  average.  In  the  case  of  HaU  v.  Janson,  where  the 
unloading  was  spoken  of  as  chargeable  to  general  average,  the 
question  at  issue  in  the  action  was  as  to  the  liability  to  contribute 
not  of  cargo  but  of  freight     In  the  present  case  the  unloading 
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expenses  have  been  by  common  consent  and  in  conformity 
with  a  very  common  practice  dealt  with  as  the  *  subject  [*  89] 
of  general   average  contribution,  and  it  is  therefore  un- 
necessary to  decide  what  would  be  in  other  cases  the  law  on  the 
point. 

The  goods  having  been  landed  there  is  an  end  of  all  danger 
common  to  ship  and  cargo.  The  contest  between  the  parties  in 
the  present  instance  turns  wholly  on  items  of  expenditure  subse- 
quently incurred.  These  cannot  be  brought  into  general  average 
.on  the  ground  that  they  are  general  average  sacrifice  in  themselves, 
for  the  hour  of  danger  and  of  sacrifice  is  over.  They  can  only 
become  so  chargeable  if  it  can  be  shown  that  they  are  part  of  the 
loss  which  some  antecedent  act  of  sacrifice  entails.  The  first  item 
in  controversy  which  we  are  asked  to  consider  relates  to  the  ware- 
housing of  the  cargo.  Now  priind  facie  warehousing  the  cargo  is 
a  charge  that  ought  to  be  borne  by  the  cargo,  which  benefits  ex- 
clusively by  it  It  may,  conceivably,  in  some  cases  have  been 
rendered  necessary  by  an  antecedent  sacrifice  so  as  to  fall  within 
the  definition  of  the  loss  caused  thereby.  But  the  only  antecedent 
sacrifice  in  the  present  case  was  the  putting  into  port  for  refuge, 
and  it  is  diflBcult  to  see  how  as  between  ship  and  cargo  the  ware- 
housing of  the  caigo  was  caused  by  the  mere  putting  into  port. 
The  defendants  have  admitted  their  liability  to  bear  the  charge  in 
full.  In  my  opinion  there  is  no  reason  to  treat  the  warehousing 
in  the  present  case  as  other  than  a  charge  on  cargo.  We  come 
next  to  the  reloading.  Reloading  is  not  an  act  of  sacrifice,  for 
long  before  it  occurs  both  ship  and  cargo  are  safe.  Is  it  then 
caused  by  any  act  of  sacrifice,  or  is  it  part  of  the  loss,  in  other 
words,  which  an  antecedent  act  of  sacrifice  involves  ?  Where,  for 
example,  a  ship  has  cut  away  a  mast  and  has  put  into  port  to 
repair  the  damage  so  caused,  and  been  compelled,  in  order  to 
repair  this  special  damage,  to  unload  and  to  reload  the  cargo,  it 
may  follow,  according  to  the  decision  in  Atwood  v.  Sellar,  4  Q. 
B.  D.  342,  5  Q.  B.  D.  286,  that  such  expenses  are  all  part  of  the 
loss  involved  in  the  original  sacrifice.  But  in  the  present  instance 
the  only  sacrifice  has  been  the  putting  into  port,  and  the  reload- 
ing expenses  are  not  part  of  the  loss  which  putting  into  port  has 
caused,  but  a  loss  caused  by  the  captain's  decision  to  repair  his 
ship  and  to  unload  and  reload  the  cargo  for  that  purpose. 
The  charges  of  reloading  in  such  a  case  ought  in  *  principle  [*  90] 
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to  fall  upon  the  freight,  or  else  upon  the  freight  and  the  ship 
together  if  the  two  interests  are  severed. 

I  come  next  to  the  charges  outward,  and  this  seems  to  me  to 
raise  a  more  diflBcult  question.  Expenditure  of  this  description 
is  not  in  itself  a  general  average  sacrifice,  but  may  it  not  be  said 
that  it  has  been  caused  by  one,  on  the  ground  that  a  ship  which 
goes  into  port  will  have  to  come  out  again,  and  that  the  former 
operation  directly  causes  the  latter  ?  If  strict  theory  is  to  be  ap- 
plied there  might  seem  to  be  a  difference  between  the  cases  in 
which  the  vessel  has  done  nothing  in  the  port  of  refuge  beyond 
availing  herself  of  a  temporary  shelter  and  the  cases  where  she 
puts  in,  in  order  to  repair  damage  and  because  it  was  not  safe  for 
her  to  continue  her  voyage  without  such  repaira  In  the  former 
case,  where  shelter  alone  is  sought  the  vessel  might  plausibly  he 
said  to  come  out  simply  because  she  previously  went  in.  In  the 
latter  case,  where  she  puts  in  for  repairs,  the  proximate  cause  of 
her  coming  out  is  not  that  she  put  in  —  for  she  could  not  have 
resumed  her  voyage  had  not  the  necessary  repairs  been  eflfected 
upon  her  while  in  harbour  —  but  that  the  master  when  in  harbour 
decided,  in  the  discharge  of  his  duty  and  in  the  interest  of  his 
owners,  on  repairing  the  ship,  reloading  the  cargo  and  carrying 
on  the  voyage.  The  outward  expenses  ought  therefore,  as  it  seems 
to  me,  in  the  present  instance  to  fall  on  freight 

I  proceed,  lastly,  to  consider  the  authorities  with  a  view  of  in- 
quiring whether  any  of  them  are  inconsistent  with  the  conclusions 
at  which  I  have  arrived  above.  The  authority  of  Ba  Costa  v. 
Nexonham,  2  T.  R  407,  has  been  so  shaken  by  subsequent  deci- 
sions that  it  cannot  any  longer  be  relied  on.  In  Plummer  v. 
WUdman,  the  question  arose  as  to  repairs  and  disbursements. 
The  vessel  had  met  with  a  collision  which  broke  her  false  stem 
and  her  knees,  and  the  master  was  in  consequence  obliged  to  cut 
away  part  of  the  rigging  of  her  bowsprit  and  to  return  to  port  to 
repair  the  damage  sustained  by  the  accident  and  the  cutting  away. 
The  ship  could  not  have  prosecuted  her  voyage  nor  kept  the  sea 
with  safety  without  returning  and  repairing  iil  Jamaica.  On  her 
return  thither  the  cargo  was  relanded  and  warehoused  in  order  that 
such  temporary  repairs  might  be  done  as  would  enable  her  to  pro- 
secute  her  voyage,  and  part  of  the  disbursements  consisted 
[*  91]  •  in  the  defrayment  of  these  expenses.  The  plaintiffs  in  an 
action  for  general  average  contribution  claimed,  amongst 


R.  C.  VOL.  XXIV.]        SECT.  V.  —  GENERAL  AVERAGE.  453 

Ho.  86.  —  Syendwii  and  othan  ▼.  WallMt,  18  d.  B.  D.  91,  92. 

other  things,  disbursements  for  pilotage  inwards,  for  surveying, 
ascertaining,  and  repairing  the  damage  necessary  for  her  to  resume 
her  journey,  and  the  expenses  of  landing  and  warehousing,  and 
reloading,  and  crimpage  to  replace  deserters  during  repairs.  Lord 
Ellenborough  and  the  rest  of  the  Court  allowed  as  general  average 
so  much  of  the  expenses  of  repairs  as  were  absolutely  necessary  to 
enable  the  ship  to  prosecute  her  voyage,  but  disallowed  the  cap- 
tain's expenses  in  port  Le  Blanc,  J.,  adds,  that  the  unloading 
might  be  general  average  if  it  was  necessary  to  repair  the  ship. 
But  the  language  of  the  Court  in  this  case  can  only  be  considered 
as  consistent  with  later  authority  as  it  is  explained  and  inter- 
preted in  Power  v.  Whitmore,  4  M.  &  S.  141  (16  R  R  416).  The 
vessel  in  Poiver  v.  Whitmore  had  suffered  sea  damage  in  a  storm, 
and  for  the  safety  of  ship  and  cargo  put  into  Cowes,  where  she  lay 
four  days.  She  repaired  her  damage  at  Cowes,  and  sailed  again 
the  next  day ;  but  the  day  after  was  driven  back  by  adverse  winds 
and  tempestuous  weather,  and  remained  at  Cowes  a  fortnight  far- 
ther. The  question  raised  was  whether  the  owner  of  cargo  was 
liable  to  general  average  contribution  in  respect  of  the  following 
items:  (1),  wages  of  the  captain  and  crew  at  Cowes;  (2),  provi- 
sions consumed  there;  (3),  repair  of  her  bowsprit,  and  (4),  supply 
of  three  coils  of  rope.  All  these  charges  were  disallowed.  Lord 
Ellenborough  doubted  the  correctness  of  the  language  of  Beawes 
cited  in  Da  Costa  v.  Nevmham^  and  distinguished  Hummer  v. 
WUdman,  on  the  ground  that  the  repairs  of  the  ship  were  there 
rendered  necessary  to  repair  the  original  act  of  sacrifice :  see  Jfar* 
rison  v.  Bank  of  Australasia,  L.  R  7  Ex.  50. 

In  the  case  of  Hallett  v.  Wigram,  9  C.  B.  604,  the  question  of 
general  average  contribution  arose  upon  demurrer.  It  appeared 
upon  the  pleadings  that  the  ship  had  encountered  a  storm  and 
been  compelled  to  return  to  Adelaide  for  repair.  It  was  alleged 
upon  the  pleadings  that  the  return  to  Adelaide,  the  unloading  of 
the  cargo  and  the  repair  of  the  damage,  was  all  necessary  for  the 
preservation  of  the  ship  and  cargo,  and  that  the  repairs 
were  *  necessary  for  the  completion  of  the  voyage  and  for  [*  92] 
the  conveyance  of  the  cargo  to  the  port  of  delivery,  which 
could  not  otherwise  have  got  there,  and  that  the  master,  being 
unable  to  raise  money  for  the  payment  of  the  repairs,  sold  a  por- 
tion of  the  cargo  to  enable  him  to  do  so.  The  Court  held  that 
the  repair  of  the  sea  damage  must  be  borne  by  the  shipowner. 
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Wilde,  Ch.  J.,  quotes  with  approval  the  following  passage  from 
Abbott :  **  It  seems  to  result  from  these  decisions,  that  if  a  vessel 
goes  into  port  in  consequence  of  an  injury  which  is  itself  the  sub- 
ject of  general  average,  such  repairs  as  are  absolutely  necessary  to 
enable  her  to  prosecute  her  voyage,  and  the  necessary  expenses  of 
port-charges,  wages,  and  provisions  during  the  stay,  are  to  be  con- 
sidered as  general  average ;  but,  if  the  damage  was  incurred  by  the 
mere  violence  of  the  wind  and  weather,  without  sacrifice  on  the 
part  of  the  owners  for  the  benefit  of  all  concerned,  it  falls,  with 
the  expenses  consequent  upon  it,  within  the  contract  of  shipowner 
'  to  keep  his  vessel  tight,  staunch,  and  strong '  during  the  voyage 
for  which  she  is  hired. " 

Hall  V.  Janson,  4  E,  &  B.  500,  24  L.  J.  N.  S.  Q.  R  96,  has 
been  cited  by  the  counsel  for  the  respondents  as  an  authority  to 
prove  that  the  expenses  of  unloading  and  reloading  cargo  consti- 
tutes a  claim  to  general  average  contribution,  though  the  original 
cause  of  putting  into  Court  was  a  particular  average  losa.  The 
real  question  raised  in  Hall  v.  Janson,  which  was  a  case  decided 
on  demurrer,  was  whether  the  declaration  set  out  facts  from  which 
a  liability  of  the  freight  to  contribute  to  general  average  might 
arise.  All  that  was  necessary  for  the  purpose  of  the  decision  was 
the  proposition  that,  under  circumstances  such  as  those  set  forth 
in  the  declaration,  freight  might  be  liable  to  contribute  to  general 
average.  The  expressions  of  Lord  Campbell  as  to  the  liability  of 
cargo,  when  the  expenditure  has  been  necessary  for  the  purpose  of 
prosecuting  the  voyage  are  (MUr  dicta  and  at  variance  with  later 
authority.  That  the  unloading  and  reloading  was  necessary  for 
the  repairs  of  the  ship  may  be  an  argument  to  show  that  freight 
ought  to  contribute  —  but  are  inapplicable,  as  it  seems  to  me,  to 
tbe  case  of  the  cargo,  which  has  not  necessarily  anything  to  do 

with  the  repairs  of  the  ship. 
[*  93]  *  In  Job  V.  Langton,  6  E.  &  B.  790,  the  ship  with  a  gen- 
eral cargo  on  board  had  run  ashore  on  the  coast  of  Ireland, 
and  it  became  necessary  to  discharge  the  whole  of  the  caigo  and 
ballast  before  she  could  be  got  ofif.  The  question  which  arose  was 
whether  the  expenses  incurred  in  getting  off  the  ship  and  taking 
her  to  Liverpool  for  ^epai^r  after  the  entire  cargo  was  discharged, 
were  chargeable  to  general  average  or  to  particular  average  to  the 
ship  alone,  and  the  Court  had  power  to  draw  inferences  of  fact 
Lord  Campbell  and  the  Queen's  Bench  decided  that  the  expenses 
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were  particular  average  on  the  ship,  having  been  incurred  after 
the  cargo  had  been  safely  discharged  and  warehoused,  and  points 
out  that  if  the  learned  counsel's  position  for  the  defendants  were 
true,  that  the  end  in  view  of  every  maritime  adventure  being  the 
arrival  of  the  ship  with  her  cargo  at  her  destination,  extraordi- 
nary acts  done  to  effectuate  this  gave  rise  to  general  average,  it 
would  follow  by  a  parity  of  reasoning  that  expenses  incurred  in  re- 
pairing the  ship  at  Liverpool  ought  equally  to  be  general  average. 

A  question  arose  in  Moran  v.  Jones,  7  K  &  B.  533,  as  to  the 
liability  of  the  cargo  owner  to  general  average.  The  inferences  of 
fact  drawn  by  the  Court  of  Queen's  Bench  may  or  may  not  have 
been  correct,  but  the  decision  has  reference  only  to  the  special 
facts  of  that  case. 

In  WaUhew  v.  Mavrojani^  it  was  decided  that  extraordinary 
expenses  incurred  in  getting  off  a  stranded  ship  after  the  cargo 
has  been  removed  to  a  place  of  safety  are  not,  in  the  absence  of 
exceptional  circumstances,  general  average.  Bovill,  Ch.  J.,  in 
his  judgment  refers  with  approval  to  Hallctt  v.  Wigram  and  the 
judgment  of  Wilde,  CL  J. ,  as  also  to  the  decision  in  Jch  v.  Lang* 
ton,  and  distinguishes  Moran  v.  JoTies.  "  The  claim, "  he  says, 
"^  has  been  put  upon  the  ground  that  the  adventure  was  not  com- 
plete, and  that  until  it  was  terminated  there  was  a  common  inter- 
est that  it  should  be  carried  out ;  but  that  argument  is  in  direct 
contradiction  to  the  principle  laid  down  with  respect  to  repairs 
which  are  equally  necessary  to  enable  the  ship  to  complete  the 
adventure,  but  which  are  not  matters  of  general  average. '  "  The 
proposition, "  says  Sir  James  Hanxbn,  "  that  general  aver- 
age ♦  includes  all  extraordinary  expenses  incurred  for  the  [*  94] 
purpose  of  continuing  the  voyage,  is  not  warranted  by  the 
principle  which  governs  contribution  to  general  average.  * 

In  Harrison  v.  Bank  of  Australasia^  L.  R  7  Ex.  53,  a  ques- 
tion arose  as  to  the  right  of  the  shipowner  to  charge  the  cargo 
with  general  average  contribution  in  respect  of  spars  and  wood  cut 
up  by  the  captain  in  an  emergency  to  burn  with  his  coal,  of  extra 
coal  purchased  from  a  passing  vessel,  and  of  injury  done  to  a  don- 
key engine  through  its  being  continuously  employed  for  pumping. 
The  Court  unanimously  held  that  no  claim  to  contribution  arose 
in  respect  of  the  coals  or  the  donkey  engine,  but  differed  on  the 
question  of  fact  whether  there  was  such  an  imminent  peril  as  to 
justify  the  sacrifice  of  the  spars  and  wood.     But  all  agreed  as  to 
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the  principles  which  regulate  the  law  of  general  average.  Cleasby, 
B. ,  expresses  himself  as  follows :  *"  Some  difficulty  is  created  in 
this  case  by  referring  to  American  authorities  on  this  subject,  and 
to  Stevens  on  Average,  and  other  works  of  a  similar  nature.  The 
law  in  America  does  not  in  all  respects  agree  with  ours  on  the 
subject  of  general  average  (as  will  be  pointed  out  shortly),  and 
the  other  works  referred  to  do  not,  in  my  opinion,  correctly  state 
the  English  law  on  the  subject.  We  were  pressed  with  many 
authorities  to  show  that  imminency  of  danger  was  not  necessaiy  to 
make  the  expenses  incurred  by  a  vessel  in  going  into  port  to  repair 
a  subject  of  general  average.  It  is  undoubted  that  when  some 
sacrifice  has  been  made  (for  example,  cutting  away  masts,  &c.), 
the  expenses  <3onsequent  upon  going  into  port  after  the  danger  is 
over  to  repair  this  loss  are  in  England  the  subject  of  general  aver- 
age ;  because  going  into  port,  though  there  is  no  imminent  danger 
at  the  time,  yet  being  rendered  necessary  by  the  sacrifice  made  in 
imminent  danger,  stands  upon  the  same  footing  as  the  sacrifice 
itself.  But  the  expenses  attending  the  going  into  port  to  repair 
sea  damage  caused  by  a  storm  when  no  sacrifice  has  been  volun- 
tarily made,  do  not,  it  is  submitted,  form  items  of  general  average 
according  to  English  law,  although  they  are  regarded  as  doing  so 
in  America:  3  Kent's  Commentaries  (10th  edition),  p.  329  and 
note.*     Kelly,  C.  B.,  in  delivering  the  judgment  of  himself  and 

Baron  Bramwell,  adds :  that  the  ingredients  of  a  case  of 
[*  95]  general  average  are,  —  peril  of  the  seas  *  imminent,  certain 

loss  in  a  short  time  unless  something  not  to  be  anticipated 
should  intervene,  and  a  sacrifice  of  the  property  of  one  for  the 
benefit  of  all.  And  he  proceeds  to  cite  as  the  true  principle  ap- 
plicable to  these  cases  the  passage  from  Abbott  on  Shipping 
referred  to  by  Wilde,  Ch.  J. ,  in  the  case  of  HalUtt  v.  Wigram^ 
9  C.  B.  580,  which  I  have  already  mentioned. 

We  have  however  been  asked  to  consider  the  present  case  as 
governed  by  the  judgment  of  the  Court  of  Appeal  in  Atwood^, 
Sellar,  4  Q.  B.  D.  342,  5  Q.  B.  D.  286,  where  it  was  held  that 
port  of  refuge  expenses  of  the  same  character  as  those  now  in 
issue  were  properly  chargeable  to  general  average.  The  broad 
and  obvious  distinction  is  that  in  Atwood  v.  SeUar  there  was 
a  general  average  sacrifice  of  a  portion  of  the  ship  herself 
which  rendered  necessary  the  repairs  of  the  vessel  in  port  and 
the  unloading,  warehousing,  and  reloading  .of  the  cargo  for  that 
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purpose-  The  Court  of  Appeal  in  terms  abstained  from  pro- 
nouncing on  the  question  that  has  now  arisen,  and  unless  it 
follows  as.  a  necessary  implication  from  their  judgment  that  the 
port  of  refuge  expenses  ought  to  be  similarly  treated  when  there  is 
no  general  average  act  which  renders  necessary  any  unloading  or 
repairs  in  port,  the  matter  is  not  concluded  by  that  authority. 
The  principle  of  law  however  that  appears  to  be  the  basis  of  the 
decision  in  Atwood  v.  Sellar  is,  that  an  expenditure  directly 
caused  by  a  general  average  sacrifice  is  part  of  the  loss  that  it 
entails,  and  becomes  the  subject  of  general  average  contribution. 
The  port  of  refuge  expenses  which  the  present  respondents  claim 
to  treat  as  general  average  have  not  been  caused  by  the  putting 
into  port,  and  there  was  no  still  earlier  general  average  sacrifice 
to  cause  them,  as  in  Atwood  v.  Sdlar.  They  cannot,  therefore,  in 
the  present  case  be  said  either  to  be  general  average  sacrifices 
themselves,  nor  caused  by  any  general  average  sacrifice.  In  my 
opinion,  the  judgment  of  Mr.  Justice  Lopes  ought  to  be  reversed, 
and  the  action  dismissed  with  costs  here  and  below. 

Judgment  reversed. 

The  plaintiffs  appealed  to  the  House  of  Lorda 

March  19,  20,  23.     C.  Eussell,  Q.  C,  and  [10  App.  Gas.  405] 
A.  Cohen,  Q.  C.  (H.  D.  Warr,  with  them),  for 
the  appellants :  — 

This  House  has  for  the  first  time  to  decide  the  principle  upon 
which  the  liability  is  to  be  adjusted  when  a  ship  puts  into  a  port 
of  distress  and  the  cargo  is  discharged  and  stored  during  repair, 
reloaded  after  repair,  and  the  voyage  is  resumed.  The  expenses 
of  putting  into  the  port  of  refuge  and  unloading,  are  admitted  by 
the  respondents  to  be  general  average  expenses.  The  putting  into 
port  being  an  extraordinary  measure  for  the  preservation  of  ship, 
cargo,  and  freight  from  imminent  peril,  Jt  follows  that  the  ex- 
penses of  warehousing  and  reloading  the  cargo,  and  of  taking  the 
ship  out  of  port,  which  accrue  in  consequence  of  that  extraordi- 
nary measure,  are  also  general  average.  The  appellants  rely  on 
the  decision  and  the  reasoning  of  the  Court  of  Appeal  in  Atwood  v. 
Sellar,  5  Q.  B.  D.  286.  The  only  difference  between  that  case 
and  the  present  is  that  there  the  ship  put  into  a  port  of  repair, 
having  cut  down  a  mast,  in  imminent  peril.  But  for  that  distinc- 
tion the  cases  would  be  identical.     Suppose  the  mast  is  blown 
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down;  the  act  is  as  much  or  as  little  voluntary  as  if  it. is  cut 
down.  In  Atwood  v.  Sellar,  the  non-liability  was  supported  by 
the  alleged  practice  of  average  adjusters.  In  the  present  case  the 
respondents  attempted  to  prove  a  custom  but  failed.  The  "  emin- 
ent adjuster'  whose  opinion  is  referred  to  in  Atwood  v.  StUar 
was  the  Mr.  Lowndes  who  adjusted  for  the  appellants  in  the 
present  case. 

To  give  rise  to  a  general  average,  the  sacrifice  must  be  volun* 
tary.  **  Voluntary  "  has  come  in  this  connection  to  have  a  special 
meaning,  not  the  usual  one;  it  means  what  a  prudent 
[*  406]  man  would  think  *  himself  compelled  to  do.  The  sacri- 
fice was  also  ^  extraordinary  "  in  the  sense  that  deviation 
was  necessary ;  but  it  is  not  essential  that  the  sacrifice  should  be 
extraordinary.  The  reasoning  of  Cockburn,  Ch.  J.,  in  Atwood  y. 
Sellar,  4  Q.  B.  D.  342,  5  Q.  B.  D.  286,  is  wholly  applicable 
to  the  present  case,  it  does  not  turn  at  all  upon  the  points  of 
differenca  The  same  is  true  of  the  judgment  of  Thesigeb, 
L.  J.  The  expenses  of  the  rent,  of  reloading,  and  outgoing,  are 
all  incidental  to  the  step  taken  of  going  into  port  for  repairs. 
It  is  important  that  the  master  should  have  his  mind  free  from 
questions  of  expense,  to  adopt  the  course  most  beneficial  for  the 
adventure. 

The  Copenhagen,  1  C.  Bob.  289,  and  Job  v.  Langton,  6  £.  &  R 
779,  support  the  appellants'  contention.  If,  as  was  admitted  in 
argument  in  the  latter  case,  a  voluntary  stranding  gives  rise  to  a 
general  average  contribution,  it  must  be  because  the  stranding  and 
the  warehousing  of  the  cargo  are  all  to  be  considered  as  one  opera- 
tion, and  so  it  was  here.  See  Lowndes  on  General  Average  (3rd 
ed.),  pp.  106,  110,  111.  There  are  no  very  early  authorities  on 
the  questions  in  dispute.  The  earliest  is  Da  Costa  v.  Newnham, 
2  T.  R.  407,  in  1788,  in  which  the  same  point  arose  as  in  this 
case.  That  was  followed  in  1815  by  Plummer  v.  WUdman,  3  M. 
&  S.  482,  which  was- distinguished  as  to  repairs  in  the  following 
year  by  Power  v.  Whitmorey  4  M.  &  S.  141.  Those  cases  are  cited 
in  Abbott  on  Shipping  (5th  ed.),  p.  350,  3  Kent's  Commentaries, 
p.  235,  and  2  Amould  on  Insurance  (2nd  ed),  s.  335,  and  the  same 
view  is  taken  of  their  effect,  namely,  that  all  expenses  necessarily 
incurred  in  a  port  of  refuge,  including  unloading,  warehousing, 
and  reloading,  give  rise  to  a  general  average  contribution,  if  the 
unloading  is  necessary  for  the  repair  of  the  ship.     See  also  HaUdi 
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V.  Wigram,  9  C.  B.  580,  in  1850,  Phillips  on  Insurance,  ss.  1320, 
1326,  and  the  observations  of  Lord  Campbell,  CL  J.,  in  Moran 
V.  Jones,  7  R  &  B.  523,  and  Baily  on  General  Average,  pp.  35 
and  42.  Stewart  v.  West  India  and  Pa^fic  Steamship  Company, 
L.  R.  8  Q.  B.  88,  362,  and  Whitecross  Wire  Company  v. 
SavUl,  8  Q.  B.  D.  653,  show  that  *  damage  incidentally  [•  407] 
done  for  the  common  benefit  may  give  rise  to  general  aver- 
age. What  is  reasonably  in  contemplation  should  be  taken  into 
account  See  Laws  of  Ol^ron,  art.  9,  cited  in  Lowndes  on  General 
Average,  2nd  ed.  p.  316.  The  warehouse  rent  is  part  of  the  ex- 
pense incurred  to  save  the  whole  adventure,  in  which  all  are  quasi 
partners,  and  it  is  incurred  during  the  deviation,  for  that  does  not 
terminate  when  the  ship  has  reached  her  port  of  refuge. 

Webster,  Q.   C,  and  Myburgh,  Q.  C.  (J.  Gorell  Barnes,  with 
them),  for  the  respondents :  — 

Much  depends  on  whether  the  case  is  to  be  decided  on  the  prac- 
tice of  average  adjusters  or  on  principle.  In  Atwood  v.  Sellar, 
the  case  found  a  "  practice  '  of  average  adjusters,  not  a  "  custom. " 
Here  the  respondents  rely  on  custom  and  principle.  On  principle 
it  appears  that  general  average  must  take  its  rise  irom  the  exist- 
ence of  a  common  peril  to  the  whole  adventure,  and  that  all 
expenses  incurred  must  take  their  colour  from  the  original  cause, 
namely,  a  general  average  sacrifice,  or  sea  damage  causing  a  par- 
ticular average  loss,  the  first  cause  governing  the  allocation  of 
expenses.  Atwood  v.  Sellar,  properly  understood,  does  not  ex- 
tend to  this  case,  or  if  it  does  it  is  wrong.  It  is  not  necessarily 
for  the  interest  of  the  cargo  owner  that  the  caigo  should  go  on  in 
the  same  ship.  The  ship  is  repaired  to  earn  freight  for  the  owner, 
not  for  the  common  benefit  As  to  how  far  a  shipowner  is  bound 
to  repair  his  ship,  see  Moss  v.  Smith,  9  C.  B.  94 ;  Benson  v.  Chap- 
man, 2  H.  L  C.  696;  Benson  v.  Duncan,  3  Ex.  644;  Shipton  v. 
Thornton,  9  A.  &  K  314;  Abbott  on  Shipping,  5th  ed.  p.  241; 
Wilson  V.  Bank  of  Victoria,  L.  E.  2  Q.  B.  203;  and  the  judgment 
of  CocKBURN,  Ch.  J.,  in  Atwood  v.  Sellar,  4  Q.  B.  D.  356,  357, 
citing  Worms  v.  Storey,  11  Ex.  427,  and  De  Cuadra  v.  Swann, 
16  C.  B.  (N.  S.)  772,  but  his  observations  go  too  far.  The  master 
acts  in  pursuance  of  his  obligation,  or  as  agent  of  his  owner,  to 
earn  the  freight  When  once  the  goods  are  in  safety  there  is  the 
dividing  line,  and,  till  the  decision  in  Atwood  v.  Sellar, 
average  adjusters  *  stopped  the  general  average  contribu-  [*408] 
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tion  there,  when  the  goods  were  landed,  and  all  danger  to  them 
was  at  an  end. 

The  appellants'  contention  loses  sight  of  the  shipowner's  obli- 
gation towards  the  cargo  owner.  If  the  ship  wants  repair  the 
master  is  bound  to  effect  it  on  behalf  of  the  shipowner.  As  to 
the  authorities  the  text-books  are  very  unsatisfactory.  In  several 
editions  the  expressions  vary  and  some  are  not  supported  by  the 
cases  cited.  The  passage  from  Beawes,  Lex  Mercatoria,  cited  in 
the  judgment  of  Buller,  J.,  in  Da  Costa  v.  Nevmkam,  2  T.  R 
414,  and  in  Marryat's  argument  in  Plummer  v.  JVUdman,  3  M. 
&  S.  484  (16  R  R  334),  seems  to  have  been  taken  from  Riccard, 
N^goce  d 'Amsterdam,  p.  280;  see  Benecke,  Mar.  Ins.  c.  v. 
p.  196  (ed.  1824).  Plummer  v.  WUdman,  3  M.  &  S.  482,  was 
qualified  by  the  decision  in  Power  v.  WhitiTiore,  4  M.  &  S.  141 
(16  R  R  416). 

Expenses  incurred  after  the  cargo  has  been  put  in  safety  are  not 
the  subject  of  general  average ;  they  are  subsequent  to  but  not  the 
consequence  of  the  putting  into  port  On  principle,  landing  and 
storing  expenses  are  not  general  average  charges,  but  the  respond- 
ents treated  them  as  such  because  of  the  custom  to  do  so.  Simply 
going  into  a  port  of  distress  does  not  give  rise  to  general  average, 
unless  it  is  done  to  avoid  a  common  danger,  and  then  it  ceases 
when  the  common  peril  ceases. 

[They  also  referred  to  HaUett  v.    Wigram;  Hall  v.    Janson, 

4  K  &  K   500;  Job  v.  Langton;   Waiihew  v.  Mavrojani,  L  E. 

5  Ex.  116;  Birkley  v.  Presgrave,  1  East,  220  (6  R  R  256);  The 
Bona,  5  Asp.  Mar.  Law  Cas.  259,  51  L.  T.  (N.  S.)  28;  Abbott  on 
Shipping,  12th  ed.  by  Shee,  J.,  p.  509,  note  jr.] 

A.  Cohen,  Q.  C. ,  in  reply :  — 

The  safety  of  the  cargo  is  not  the  test,  as  put  corUrd;  it  is  not 
so  treated  in  any  of  the  cases.  Suppose  a  general  average  act  was 
done,  such  as  cutting  down  a  mast,  and  though  it  was  not  neces- 
sary to  Impair  the  damage  in  a  port  of  refuge,  the  master  went 
there  and  repaired  it ;  the  expenses  now  in  question  would 
[♦  409]  ♦  not  be  chargeable  to  general  average,  because  it  was  not 
necessary  to  repair.  The  test  is  whether  the  repairs  in 
port  are  necessary. 

The  deviation  being  a  general  average  act  every  extraordinary 
expense  which  is  the  consequence  of  that  deviation  ought  to  be 
the  subject  of  general  average.     This  makes  a  rule  perfectly  clear 
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and  workable  in  practice;  and  is  the  rule  adopted  by  foreign 
nations  as  pointed  out  by  Thesiger,  L.  J.,  in  Attoood  v.  Sellar,  5 
Q.  B.  D.  299. 
The  House  took  time  for  consideration. 

May  12.     Lord  Blackbuhn  :  — 

My  Lords,  the  question  intended  to  be  brought  before  this  House 
is  raised  in  a  somewhat  unusual  way. 

The  appellants  (plaintiffs  below)  are  the  owners  of  a  vessel  — 
the  Olaf  Trygvaaon.  The  nationality  of  the  vessel  is  immaterial. 
She  took  on  board  at  Rangoon  a  cargo  of  rice.  A  bill  of  lading 
for  the  whole  cargo  was  signed,  of  which  the  material  part  is  as 
follows :  "  Shipped  in  good  order  and  well-conditioned  by  the 
Bombay  Burmah  Trading  Corporation,  Limited,  in  and  upon  the 
good  ship  called  the  Olaf  Trygvaaon  now  riding  at  anchor  in 
the  Rangoon  River,  and  bound  for  Scilly,  Falmouth,  Plymouth, 
or  Cowes,  for  orders,  thirteen  thousand  five  hundred  and  eighty- 
three  bags  cargo  rice,  to  be  delivered  in  the  like  good  order  and 
well-conditioned  at  the  port  of  discharge  (the  act  of  God,  the 
Queen's  enemies,  fire,  and  all  and  every  other  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation  of  whatsoever  nature  and 
kind  excepted)  unto  order  or  to  its  assigns.  Freight  for  the  said 
goods  payable  as  per  charter-party. "  The  ship  was  ordered  to 
Liverpool. 

The  respondents  (defendants  below)  are  merchants  in  London 
who  purchased  the  cargo  of  rice  and  became  assignees  of  the  bill 
of  lading.  On  the  arrival  of  the  ship  at  Liverpool  the  respond- 
ents, as  holders  of  the  bill  of  lading  and  consignees  of  the  whole 
cargo,  were  entitled  to  have  the  cargo  delivered  to  them  on  dis- 
charging the  lien  of  the  shipowners.  But  the  captain  had  a  lien 
on  it,  not  only  for  the  freight,  as  to  which  there  was  no 
dispute,  *  but  also  for  the  payment  of  such  disbursements  [*  410] 
as  formed  a  charge  on  the  cargo,  as  to  the  amount  of  which 
there  was  and  is  a  dispute,  and  also  for  any  amount  which  the 
cargo  had  to  contribute  to  general  average,  as  to  the  amount  of 
which,  also,  there  was  and  is  a  dispute. 

This  often  occurs,  and  it  gives  rise  to  a  difficulty  which  is 
well  expressed  in  the  preamble  to  the  average  bond  signed  in  this 
case :  **  Whereas  the  said  ship  lately  arrived  in  the  port  of 
Liverpool  on  a  voyage  from  Rangoon,  and  it  is  alleged  that  dur- 
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ing  such  voyage  she  met  with  bad  weather  and  sustained  damage 
and  loss,  and  that  sacrifices  were  made  and  expenditure  incurred 
which  may  form  a  charge  on  the  cargo  or  some  part  thereof,  or  be 
the  subject  of  a  general  average  contribution,  but  the  same  cannot 
be  immediately  ascertained,  and  in  the  meantime  it  is  desirable 
that  the  cargo  should  be  delivered." 

The  mode  in  which  this  difficulty  is  commonly  dealt  with  has, 
at  least  for  more  than  eighty  years  (see  Myer  v.  Van  der  Beyl, 
Abb.  on  Shipp.  5th  ed.  p.  362),  been,  that  the  captain  agrees  to 
give  up  his  lien  on  payment  of  the  freight  payable  on  delivery, 
and  the  various  consignees  of  the  cargo  agree,  in  consideration 
thereof  (and  if  required,  give  security),  to  pay  to  the  owners  of 
the  ship  the  proper  proportion  of  any  particular  or  other  charges 
which  may  be  chaigeable  on  their  respective  consignments,  or  of 
any  general  average  to  which  the  owners  of  such  consignment  as 
such  may  be  liable.  As  in  the  present  case,  there  was  only  one 
owner  of  the  whole  cargo,  and  no  dispute  as  to  either  the  quantity 
of  the  cargo  or  the  amount  of  the  freight;  this  left  only  two  things 
to  be  determined  —  the  amount  of  the  special  charges  on  the  cargo 
which  were  payable  by  the  respondents,  and  the  amount  of  the 
general  average  charges  of  which  the  respondents  have  to  pay  the 
proportion  payable  in  respect  of  the  cargo  and  of  the  freight  paid 
in  advance  at  Rangoon,  which  in  effect  was  a  part  payment  of  the 
price  of  so  much  of  the  cargo,  the  proportion  payable  in  respect  of 
the  ship  and  of  the  freight  not  yet  paid  being  payable  by  those 
interested  in  them. 

The  facts  as  to  what  took  place  on  the  voyage,  what  were  the 
disbursements  actually  made,  and  under  what  circam- 
[•411]  stances  *they  were  made,  cannot  be  proved  by  legal  evi- 
dence without  much  delay  and  expense;  but  at  least, 
when  there  is  no  suspicion  of  fraud  or  falsehood,  the  ship's  papers 
enable  an  average  adjuster  of  competent  skill  to  approximate  to 
them  sufficiently  to  decide  the  case  as  an  arbitrator,  if  the  par- 
ties choose  to  give  him  authority  so  to  act,  or,  if  they  do  not  so 
authorise  him,  to  apply  the  principles  generally  acted  on  by  aver- 
age adjusters,  so  as  to  produce  a  practical  result  on  which  the 
parties  can  and  generally,  if  the  average  adjuster  is  of  repute,  do 
act  as  having  the  moral  weight  of  an  award,  though  either  party 
may,  if  they  please,  question  his  findings  either  of  fact  or  of  law, 
for  it  is  not  an  award. 
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In  the  present  case  two  firms  of  repute,  Lowndes  &  Byley,  of 
Liverpool,  and  W.  Richards  &  Son,  of  London,  were  employed  to 
prepare  adjustments.  Each,  as  is  usual,  prefixed  to  the  statement 
extracts  from  the  ship's  papers,  showing  the  state  of  facts  on 
which  they  acted.  These  are  almost  identical;  and  I  think,  look- 
ing at  the  two  adjustments,  they  are  agreed  up  to  a  certain  point, 
and  if  it  is  open  to  me  to  form  my  opinion  from  the  ship's  papers,  I 
should  say  that,  so  far,  no  reasonable  person  could  differ  from  them. 

The  vessel  sailed  from  Rangoon  on  the  30th  of  March,  1880. 
She  took  the  ground  at  low  tide,  but  got  off  at  high  tide,  and  pro- 
ceeded on  her  voyage  after  this  accidental  stranding.  Till  the 
19th  of  May  she  continued  on  her  voyage,  and  on  that  day  she 
deviated  from  the  course  of  the  voyage  and  ran  for  Mauritius. 
During  these  seven,  weeks  she  encountered  strong  winds  and  heavy 
seas,  which  caused  the  ship  to  strain,  and  labour,  and  make  water. 
There  was  nothing,  however,  beyond  ordinary  perils  of  the  seas, 
except  that  some  spars  and  canvas  were  sacrificed  in  order  to  erect 
a  windmill  to  assist  in  working  the  pumpa  The  cost  of  replacing 
those,  less  the  usual  allowance  of  one-third  new  for  old,  about 
£10,  is  allowed  in  general  average  by  both  adjusters.  But  it  is 
clear  that  the  vessel  did  not  run  for  Mauritius  on  account  of  the 
windmill,  and,  except  as  evidence  confirmatory  of  the  extent  to 
which  she  was  leaking  by  the  19th  of  May,  this  is  not  material. 
Had  the  deviation  not  been  justified  by  a  sufficient  cause  it 
would  have  rendered  the  shipowners  liable  (see  Davis  v. 
*  Garrett,  6  Bing.  716),  and  therefore  it  is  important  to  see  [•  412] 
what  was  the  state  of  the  vessel  on  the  19th  of  May.  Not 
only  was  she  leaking  at  the  rate  of  nine  inches  an  hour,  but  when 
she  came  to  anchor  on  the  22  nd  in  the  harbour  of  St  Louis  she 
was  found  in  the  harbour  to  be  making  lOJ  inches  of  water  per 
hour ;  so  that,  though  there  is  no  extraordinary  weather  noticed, 
the  leak  had  in  that  day  and  a  half  increased  greatly,  and  it  was 
necessary  to  hire  a  considerable  number  of  shore  labourers,  who 
were  employed  to  pump  her.  The  surveyors,  who  saw  her  on  the 
22nd  whilst  afloat  in  the  harbour,  found  her  still  making  10| 
inches  an  hour,  and  recommended  the  cargo  to  be  discharged  until 
the  leak  stopped,  or  the  vessel  became  sufficiently  lightened  to  be 
placed  in  dry  dock.  On  the  4th  of  June,  the  whole  cargo  with 
the  exception  of  about  one  hundred  tons  having  been  discharged, 
the  surveyors  again  examined  her,  and  found  the  vessel  still  mak- 
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lug  seven  inches  of  water  per  hour.  They  recommended  the  vessel 
to  be  put  in  dry  dock  for  further  examination  of  her  bottom, 
which  was  done. 

It  seems  impossible  to  come  to  any  other  conclusion  than  that 
the  vessel,  though  perhaps  she  might  have  reached  her  destination 
with  such  a  leak,  would  have  been  in  great  danger,  and  conse- 
quently that  it  was  quite  justifiable  to  run  into  St  Louis;  nor  can 
it,  I  think,  be  disputed  that  everything  which  was  done  after  the 
vessel  came  into  harbour,  until  the  vessel  was  removed  into  the 
dry  dock,  was  reasonably  done  with  a  view  to  the  common  safety 
of  ship,  cargo,  and  freight,  which,  while  such  a  leak  existed, 
were  not  in  safety  even  in  the  harbour.  Both  adjusters  must  have 
agreed  on  this,  for  I  find  that  each  of  them  allows  as  general  aver- 
age all  the  extra  expenses  up  to  that  date,  including  port  dues  and 
pilotage  inwards,  the  hire  of  the  labourers  who  pumped,  the  ex- 
penses of  the  survey,  and  the  expense  of  landing  the  portion  of 
the  cargo  unshipped  between  the  22nd  of  May  and  the  4th  of 
June,  as  well  as  the  cost  of  replacing  the  spars,  &c. ,  sacrificed  to 
make  a  windmill,  amounting,  in  the  whole,  in  round  numbers  to 
nearly  £300  to  general  average.  And  if  that  had  been  all,  there 
would  have  been  no  difference  between  them,  and  probably  no 

dispute  between  the  partiea  But  a  difference,  which 
[•  413]  *  any  one  who  has  read  the  case  of  Aiwood  v.  Sdlar,  4  Q. 

B.  D.  342,  5  Q.  B.  D.  286,  and  who  was  aware  that  the 
members  of  the  firm  of  W.  Bichards  &  Sons  are  leading  members 
of  the  association  mentioned  in  the  5th  paragraph  of  the  special 
case  thei«  stated,  and  that  Mr.  Lowndes  was  the  eminent  average 
adjuster  mentioned  in  the  6th  paragraph,  must  have  anticipated, 
aiwt\  Messrs.  Lowndes  and  Ryley  charged  to  general  average  the 
oxjHMisos  of  warehousing  and  insuring  the  cargo  when  on  shore, 
anu>untinj?  in  round  numbers  to  £190,  and  the  expenses  of  reship- 
luu);  tho  oargv>,  amounting  in  round  numbers  to  £446,  and  the  out- 
\VA)\1  iU>ck  dues,  amounting  in  round  numbers  to  £20,  and  the 
outwtn>)  )n1ota^«  about  £5.  They  charged  about  £30  as  special 
«\\vn\)^^  to  oar^\  and  nothing  to  freight  Messrs.  W.  Richards  & 
8\^u^  ohrti>^Hl  the  ejcpenses  of  the  cargo  on  land,  amounting  in 
^>vu\d  numWr*»  as  already  stated,  to  £190,  to  cargo,  as  well  as 
t)u»  ?»u\;Ulor  itom  of  £?0,  as  to  which  there  is  no  controversy;  and 
0\o  othor  itom*  whioh  Me$srsL  Lowndes  charge  to  general  average, 
i^\uvHU\tu\^<  in  rvnuKl  numbers  to  near  £oOO,  to  freight 
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Both  agree  in  charging  the  expenses  of  taking  the  ship  into  dry 
dock,  and  the  much  more  heavy  expenses  of  repairing  the  vessel, 
amounting  altogether  to  £1866,  to  ship  and  owners,  so  that  there 
is  no  dispute  as  to  those  items. 

There  is  some  difference  apparently  as  to  the  value  put  upon  the 
ship  as  a  contributory  subject,  into  which  it  is  not  necessary  to 
inquire. 

The  result  is,  Lowndes  &  Co. ,  apportioning  the  general  average 
as  they  made  it  out  amongst  the  subjects  contributory  as  they 
valued  them,  made  Messrs.  Wallace,  as  owners  of  the  cargo  and 
the  prepaid  freight,  liable  to  pay  as  contribution,  to  general  aver- 
age £740,  and  in  respect  of  particular  average  £30,  in  all  £770. 
I  omit  shillings  and  pence.  Messrs.  Bichards  &  Sons  made  them 
liable  to  pay  as  contribution  to  general  average  £467,  as  particular 
average  on  the  cargo  £215  (including  the  £30),  in  all  £681.  I 
again  omit  shillings  and  pence.  Messr&  Wallace  paid  that  sum, 
and  for  the  difference  between  it  and  £770  this  action  was 
brought 

There  were  two  issues  joined,  one  on  a  plea  that  there 
was  a  *  custom  so  general  as  to  have  the  effect  of  being  [*414] 
incorporated  in  all  contracts,  by  which  the  rule  of  prac- 
tice of  adjusters  contended  for  by  the  respondents  was  established, 
which  was  denied.  The  other  was  a  general  plea  of  payment 
before  action  of  £681  13«.  Id.,  to  which  the  plaintiffs  replied 
that  they  had  received  it,  but  that  it  was  not  enough  to  satisfy 
their  claim.  Both  issues  came  on  to  be  tried  before  Lopes,  J., 
and  a  special  jury.  The  Judge  ruled  that  there  was  no  evidence 
fit  to  be  left  to  the  jury  in  support  of  the  custom.  On  this  there 
has  been  no  appeal  to  this  House.  The  jury  were  discharged  on 
the  issue  as  to  the  sufficiency  of  the  payment,  and  that  was  re- 
served for  further  consideration.  No  evidence  was  called  on  this 
issue,  and  nothing  was  said  as  to  how  the  facts  were  to  be  ascer- 
tained if  it  became  material  to  ascertain  any  of  them  not  expressly 
admitted.  I  do  not  think  it  was  supposed  by  either  side,  certainly, 
from  the  terms  of  his  judgment,  not  by  Lopes,  J.  (11  Q.  B.  D. 
616),  that  anything  could  depend  on  the  special  circumstances;  it 
was  not  until  in  reading  the  judgment  of  Bowen,  L  J.  (13  Q.  B. 
D.  69,  85),  I  came  upon  this  opinion :  **  The  question  whether  ex- 
traordinary expenditure  after  the  entry  into  a  port  of  refuge  is 
rightly  chai^eable  to  general  average  necessarily  depends  on  the 
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circumstances  of  each  case,"  and  on  further  consideration  agreed  in 
it>  that  I  became  aware  of  the  importance  of  having  some  means 
of  ascertaining  what  the  circumstances  were.  Without  some  such 
power,  no  judgment,  except  a  ventre  de  novo,  could  be  given,  un- 
less it  could  be  laid  down  as  a  general  proposition  of  law,  either 
that  no  expenses  of  warehousing  the  cargo  and  afterwards  reship- 
ping  it  in  a  port  of  refuge  can  ever  be  general  average  expenses, 
or  that  they  must  always  be  so.  I  am  not  prepared  to  assent  to 
either  proposition.  Any  state  may,  by  its  Legislature,  enact  that 
within  its  territories  the  law  shall  be  either  way.  Judging  merely 
from  the  language  of  their  codes  (which  however  is  often  apt  to 
mislead,  unless  construed  with  reference  to  their  law  and  usage), 
I  should  say  that  some  foreign  nations  have  enacted  in  opposite 
ways.  There  is,  however,  no  English  enactment  on  the  subject 
I  have  no  doubt  that  both  parties  would,  if  it  had  occurred  to  any 
one  that  it  was  necessary  or  even  desirable  so  to  do,  have 
[*415]  readily  agreed  to  give  the  Court  *  power  to  look  at  the 
ship's  papers,  and,  if  it  thought  fit,  draw  inferences  from 
them  as  an  average  adjuster  would  do.  I  propose  to  deal  with 
this  case  as  if  such  a  power  was  given. 

In  Simonds  v.  White,  2  B.  &  C.  811,  Abbott,  Ch.  J.,  says :  *  The 
principle  of  general  average,  namely,  that  all  whose  property  has 
been  saved  by  the  sacrifice  of  the  property  of  another  shall  contrib- 
ute to  make  good  his  loss,  is  of  very  ancient  date  and  of  universal 
reception  among  commercial  nations.  The  obligation  to  contrib- 
ute, therefore,  depends  not  so  much  upon  the  terms  of  any  par- 
ticular instrument  as  upon  a  general  rule  of  maritime  law.  The 
obligation  may  be  limited,  qualified,  or  even  excluded  by  the  spe- 
cial terms  of  a  contract  as  between  the  parties  to  the  contract,  but 
there  is  nothing  of  that  kind  in  any  contract  between  the  parties 
to  this  cause.  There  are  however  many  variations  in  the  laws 
and  usages  of  different  nations  as  to  the  losses  which  are  consid- 
ered to  fall  within  this  principle. " 

The  point  decided  in  that  case  was  that  the  loss  was  to  be  ad- 
justed according  to  the  law  of  the  place  of  the  destination,  in  that 
case  Russia,  and  that  the  Russian  adjuster  was  to  adjust  it  accord- 
ing to  the  Russian  law,  which  of  course  was  to  be  gathered  from 
the  Russian  edicts  and  the  decisions  of  the  Russian  judicature; 
and  that,  though  the  ship  and  the  parties  were  English,  the  goods 
owners  could  not  recover  back  so  much  of  the  money  as  would 
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not  have  been  charged  to  them  on  an  adjustment  of  average  made 
according  to  the  law  of  England.  As  in  the  present  case  the  place 
of  delivery  was  English,  this  is  an  authority,  if  one  was  required, 
to  show  that  the  law  and  usage  of  foreign  nations  where  they  differ 
from  our  own  are  irrelevant.  But  it  will  be  observed  that  Abbott, 
Ch.  J. ,  expressly  says  that  a  contract  might  alter  the  whole ;  and 
in  Wilson  v.  Bank  of  Victoria,  L.  R  2  Q.  B.  203,  it  was  inti- 
mated that  a  custom  tacitly  making  it  part  of  the  contract  that 
any  particular  principle  should  be  applied  might  alter  the  whole. 
I  think  that,  unless  it  was  proved  that  there  was  such  a  custom  as 
to  be  tacitly  incorporated,  it  could  have  no  such  effect.  And  I 
have  no  doubt  that  the  issue,  which  has  not  been  brought  here  by 
appeal,  was  rightly  decided. 

I  think,  however,  there  is  much  force  in  the  concluding 
observations  ♦  of  Manisty,  J.,  in  Atwood  v.  Sellar,  4  Q.  [*416] 
B.  D.  352.  I  agree  with  him  at  least  thus  far,  that  a 
general  practice,  long  continued  amongst  English  adjusters,  affords 
strong  ground  for  thinking  that  the  practice  is  one  which  is  not  in 
general  inconvenient,  and  that  it  throws  a  considerable  onus  on 
those  who  impugn  it  to  show  that  the  particular  circumstances  are 
such  as  to  render  an  adherence  to  the  practice  in  that  case  against 
principle. 

Before  proceeding  further,  I  think  it  desirable  to  consider  what 
is  the  question  raised  on  the  issue  reserved  for  further  considera- 
tion. The  plaintiffs  claimed  the  sum  which  Messrs.  Lowndes  & 
Syley  made  payable,  viz.,  £770.  The  defendants  had  paid  the 
sum  which  Messrs.  W.  Bichards  &  Sons  made  payable  by  them. 
The  issue  was  whether  all  that  was  really  due  had  been  paid.  It 
is  to  be  observed,  first,  that  the  points  on  which  Messrs.  W.  Rich- 
ards &  Sons  differ  from  Messrs.  Lowndes  &  Ryley  are  not  all  in 
favour  of  the  defendants.  If  the  £190,  which  represents  the 
warehousing  rent,  and  fire  insurance,  is  properly  charged  to  cargo, 
the  defendants  have  to  pay  the  whole  of  it  If  it  is  properly 
charged  to  general  average,  they  have  only  to  pay  their  proportion 
of  it,  or  somewhat  less  than  one-half.  That,  if  it  stood  alone, 
would  make  nearly  £100  more  payable  by  the  defendants.  But  if 
the  £450,  which  is  the  cost  of  reshipping,  is  properly  charged  to 
freight,  the  defendants  are  not  liable  to  pay  any  portion  of  it  If 
it  is  properly  charged  to  general  average  they  would  have  to  pay 
about  half  of  it     So  that  that  item  makes  a  difference  of  about 
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£230.  If,  in  addition,  the  £20  for  the  cost  of  going  ont  of  port 
is  properly  charged  to  freight,  that  makes  a  further  difiference  of 
about  £10.  It  is  not,  therefore,  necessary  to  decide  anything 
more  than  whether  these  two  items  are,  under  the  circumstances 
of  the  case,  properly  chargeable  to  general  average  or  not  If  they 
are  not  so  chargeable,  the  order  appealed  against  is  right,  for  the 
defendants  have  paid  enough,  and  more  than  enough,  whether  the 
£190  is  properly  chargeable  to  cargo  or  not ;  and  it  is  unnecessary 
to  consider  that  question,  except  in  so  far  as  it  may  throw  light 
on  the  principles  which  are  to  guide  the  decision  of  the  first  and 
most  important  one. 

I  do  not  think  it  necessary  to  inquire  what  would  be  the  proper 
course  if  the  seeking  the  port  of  refuge  had  been  solely  for 
[*  417]  the  *  purpose  of  doing  repairs,  the  cargo  not  being  in  any 
danger.  Such  a  case  may  perhaps  sometimes,  though 
rarely,  occur.  Nor  do  I  think  it  necessary  to  inquire  what  would 
be  the  proper  course  if  the  ship  and  cargo  were  both  safe  in  the 
harbour  of  refuge,  and  the  unloading  of  the  cargo  was  entirely  for 
the  purpose  of  facilitating  the  repairs.  Such  a  case  seems  more 
likely  to  happen  than  that  first  supposed  I  think  on  examining 
the  two  adjustments,  and  exercising  the  power  which  I  have  as- 
sumed to  be  given,  there  can  be  no  doubt  that  the  caigo  on  board 
the  ship,  leaking  to  the  extent  which  she  did,  was  not  safe  even 
in  harbour  until  the  ship  was  so  far  lightened  that  she  could  be 
taken  into  dry  dock.  Should  the  expense  of  reloading  her,  after 
the  repairs  were  made,  be  charged  to  freight,  the  goods  having 
been  taken  out  under  such  circumstances  ?     I  think  it  should. 

I  am  afraid  I  have  not  understood  the  reasoning  on  which  Cock- 
burn,  Ch.  J.,  in  his  judgment  in  Atwood  v.  Sellar,  4  Q.  R  D. 
354,  comes  to  a  contrary  conclusion.  If  I  have,  I  must  express 
dissent  from  it 

The  ordinary  contract  between  shipowner  and  merch&nt  is  that 
the  goods  shall  be  carried  to  their  destination,  and  shall  there  be 
delivered,  unless  prevented  by  the  excepted  perils.  And  this  gen- 
erally should  be  done  in  the  original  ship.  Whenever  the  ship  is 
disabled  it  must,  in  order  literally  to  fulfil  this  contract,  be  neces- 
sary to  repair  the  ship  so  far  as  to  make  her  fit  to  carry  on  the 
cargo,  and  if  any  part  of  the  cargo  has  been  taken  out  to  reship  it 

JRosetto  V,  Gurney,  11  C.  B.  167,  188,  was  a  case  between  the 
owners  of  com  insured  from  Odessa  to  Liverpool  and  their  under- 
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writers.  The  plaintiffs  claimed  for  a  total  loss,  and  the  under- 
writers paid  money  into  Court  The  cargo  was  at  Cork  in  a  very 
damaged  state,  but  by  great  skill,  and  at  considerable  cost,  was 
prevented  from  turning  into  manure,  and  was  sold  at  Cork,  a  con- 
siderable part  of  it  being  still  com.  The  verdict  was  entered  for 
a  total  loss.  A  rule  for  a  new  trial  was  obtained  on  various 
groimds ;  one,  on  which  it  was  made  absolute,  was  that  the  Judge 
had  not  properly  directed  the  jury  as  to  the  effect  of  the  extra 
cost  of  conveyance  in  a  new  bottom  from  Cork,  the  port  of  dis- 
tress where  the  wheat  was  sold,  to  Liverpool,  the  port  of 
destination. 

*  The  Court  say  as  to  this,  **  If  the  voyage  is  completed  [*  418] 
in  the  original  ship  it  is  completed  upon  the  original  con- 
tract, and  no  additional  freight  is  incurred.  If  the  master  trans* 
ships  because  the  original  ship  is  irreparably  damaged  without 
considering  whether  he  is  bound  to  trans-ship  or  merely  at  liberty 
to  do  so,  it  is  clear  that  he  trans-ships  to  earn  his  full  freight ;  and 
BO  the  delivery  takes  place  upon  the  original  contract."  There 
never  was  in  the  present  case  any  question  as  to  the  Olaf  Trygva^ 
son  being  irreparably  damaged ;  but  she  was  so  far  damaged  that 
it  was  certain  that  there  would  be  some  delay  (it  turned  out  to  be 
about  six  weeks)  before  the  Olaf  Trygvason  was  in  a  fit  state  to 
carry  the  goods  on  to  Liverpool.  And  if  there  had  been  a  good 
ship  at  St  Louis  willing  to  carry  the  goods  to  their  destination  for 
less  than  the  agreed  freight  from  Bangoon,  it  might  have  been  for 
the  benefit  of  all  that  the  goods  should  be  shipped  on  that  vessel 
at  once,  carried  on,  and  delivered  to  the  consignee  without  delay. 
Such  was  the  course  pursued  in  Shipton  v.  Thornton,  9  A.  &  E. 
314,  where  the  original  shipment  was  from  Singapore  to  London 
in  the  James  Scott.  She  put  into  Batavia  in  distress,  and  there  the 
goods  were  trans-shipped  into  the  Mountaineer  and  the  Sesostris, 
carried  to  London,  and  there  delivered  to  the  owner  of  the  James 
Scott  at  a  cost  less  than  the  amount  of  freight  which  he  would 
have  earned  had  the  goods  been  carried  on  in  the  James  Scott  He 
delivered  them  to  the  consignee  who  produced  the  original  bill  of 
lading  by  the  James  Scott  The  consignee  refused  to  pay  freight 
at  the  rate  in  the  bill  of  lading  of  the  James  Scott  from  Singapore 
to  London,  though  he  paid  that  from  Batavia  agreed  on  in  the  bills 
of  lading  of  the  Mountaineer  and  the  Sesostris.  The  decision  was, 
that  whether  or  not  the  captain  was  bound  to  trans-ship,  he  was  at 


470  SHIP. 

Ko.  26.  —  Syendflen  and  otfa«n  y.  WalUusd,  10  App.  Cu.  418,  419. 

liberty  to  do  so,  and  having  done  so,  had  earned  his  full  freight, 
the  expense  which  he  had  incurred  to  earn  it  being  certainly  not 
general  average,  but  I  think  a  particular  average  paid  by  the  ship- 
owner to  earn  his  freight  My  conclusion  is  that,  if  instead  of 
trans-shipping,  the  captain  waits  till  the  original  ship  is  repaired 
and  then  reships  on  that  original  ship,  the  cost  of  so  doing 
should  not  be  general  average  but  particular  average  to  earn  the 
full  freight  Gockbubn,  Gh.  J.,  seems  to  think  that  in 
[*  419]  all  cases  where  *  the  ship  is  disabled,  whether  she  can  be 
repaired  or  not,  the  original  contract  is  dissolved  and  a 
new  one  formed  by  law.  This  seems  to  me  in  direct  conflict  with 
the  two  decisions  I  have  just  cited ;  and  even  if  it  were  so,  I  think 
it  is  somewhat  in  the  nature  of  a  petitio  principii  to  say  that  one 
of  the  terms  of  the  new  contract  should  be  that  the  cost  of  trans- 
shipment or  reshipment,  as  the  case  may  be,  should  be  general 
average. 

The  judgment  however  of  the  Court  of  Appeal,  delivered  by 
Thesiger,  L.  J. ,  does  not  proceed  on  this  ground.  I  have  some 
difficulty,  after  reading  the  statement  as  to  the  grounds  on  which 
the  Court  of  Appeal  proceeded,  given  by  Baggallay,  L.  J.,  in  his 
judgment  in  the  present  case,  in  saying  on  what  ground  it  does 
proceed. 

The  special  case  in  Atwood  v.  Sellar,  4  Q.  B.  D.  342^  was  ex- 
press that  the  ship  was  injured  by  a  voluntary  sacrifice,  and  was 
thereby  compelled  to  put  in  to  Charleston  to  repair  the  said  dam- 
age. It  is  not  expressly  said  either  way  whether  the  cargo  was 
in  any  danger.  Baggallay,  L.  J. ,  who  was  a  party  to  that  judg- 
ment, says  that  it  was  decided  on  the  ground  that  putting  into  the 
port  of  refuge  was  necessary  for  the  safety  of  both  ship  and  cargo, 
and  that  he,  at  least,  thought  that  it  was  immaterial  what  was 
the  cause  of  that  necessity.  Yet  I  think  there  is  much  reason  for 
doubting  if  Thesiger,  L  J.,  quite  agreed  in  this.  He  says,  *  The 
principle  which  underlies  the  whole  law  of  general  average  con- 
tribution is  that  the  loss,  immediate  and  consequential,  caused  by 
a  sacrifice  for  the  benefit  of  cargo,  ship,  and  freight,  should  be 
borne  by  all.  This  principle  is  in  the  abstract  conceded  by  coun- 
sel for  the  defendants,  and  its  application  to  the  present  case  is 
admitted  to  tlie  extent  of  allowing  the  expenses  of  unloading  the 
gooils,  for  the  purpose  of  doing  the  necessary  repairs  to  enable  it 
to  proceed  on  the  voyage,  to  be  the  subject  of  general  average  con- 
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tribution,  but  they  attempt  to  distinguish  such  expenses  from 
those  of  warehousing  and  reloading  the  cargo,  and  of  outward  port 
and  pilotage  charges,  by  the  suggestion  that  the  common  danger  to 
the  whole  adventure  is  at  an  end  when  the  goods  are  unloaded, 
and  that  general  average  ceases  at  the  point  of  time  when  the  com- 
mon danger  ceases. "  This  is  I  think  a  fair  statement  of 
the  argument  *  of  the  respondents*  counsel  in  the  present  [*420] 
case.  Afterwards  he  says,  *  The  going  into  port,  the  un- 
loading, warehousing,  and  reloading,  are  at  all  events  parts  of  one 
act  or  operation  contemplated,  resolved  upon,  and  carried  through 
for  the  common  safety  and  benefit,  and  properly  to  be  regarded  as 
continuous."  This  was  much  relied  on  by  the  counsel  for  the 
respondents.  If  I  thought  it  was  the  state  of  the  case  before  the 
House,  I  should  consider  whether  in  such  a  case  it  might  not 
fairly  be  argued  that  the  whole  of  these  operations  were  to  be  con- 
sidered as  parts  of  the  expense  of  repairing  the  damage,  and  there- 
fore in  a  case  where  the  cause  of  the  damage  was  such  that  the 
expense  of  repairing  it  ought  to  be  borne  by  all,  as  was  the  case 
in  At'wood  v.  SellaTy  to  be  borne  by  all,  but  that  in  a  case  where 
the  cause  of  the  damage  was  such  that  the  expense  of  repairing  it 
ought  to  be  borne  by  the  ship  only,  which  is  the  present  case,  to 
be  borne  by  the  ship  only.  But  having  come  to  the  conclusion 
that  such  is  not  the  state  of  the  case  before  the  House,  I  do  not 
enter  into  this  inquiry. 

Having  come  to  the  conclusion  that,  under  the  circumstances  of 
this  case,  the  expenses  of  reloading,  &c. ,  should  not  be  placed  to 
general  average,  and  that  being  enough,  if  your  Lordships  agree 
with  me,  to  show  that  the  respondents  have  paid  more  than 
enough,  it  is  not  necessary  to  consider  whether  the  smaller  sum 
of  £20  ought  also  to  have  been  charged  to  ship  or  freight  and  not 
to  general  average.  I  agree  with  Bo  wen,  L.  J.,  in  what  he  says 
at  page  452  (ante),  that  that  is  a  more  diflBcult  question  than  the 
other.  And  as  the  amount  is  not  sufiBcient  to  turn  the  scale,  it  is 
not  necessary  to  decide  it.  I  should  think  it  seldom  involved  any 
sum  so  great  as  to  be  of  practical  importance,  and  I  prefer  leaving 
it  undecided. 

I  shall  therefore  move  that  the  order  appealed  against  be 
affirmed,  and  the  appeal  dismissed;  the  appellants  to  pay  the 
costs. 
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[421]      Lord  Watson  and  Lord  FitzGbkald  respectively  stated 

that  they  had  read  and  considered  the  opinion  just  deliveied 

by  Lord  Blackburn,  and  entirely  concurred  in  that  opinion. 

Ch'der  appealed  fnm,  affi/rmed^  aiid  appeal  dismisaed  vritk 

coats. 

Lords'  Journals,  12th  May,  1885. 

ENGLISH  NOTES. 

The  principle  of  Job  v.  Lan^twi  was  followed  in  The  Royal  Mail 
Steam  Packet  Co.  v.  English  Bank  of  Rio  de  Janeiro  (1887),  19  Q.B. 
D.  364,  57  L.  J.  Q.  B.  31;  36  W.  E.  106.  In  that  case  a  steamer 
carrying  specie  and  other  cargo  had  run  aground  in  a  dangerous  posi- 
tion. Soon  after  she  struck,  the  master  had  the  specie  landed,  and 
subsequently  he  jettisoned  part  of  the  cargo,  and  incurred  eztraordinaiy 
expenses  for  getting  off  the  vessel.  It  was  held,  that  the  specie,  which 
was  in  safety  before  any  sacrifice  was  incurred  for  the  general  benefit, 
was  not  called  upon  to  contribute.  Kor  could  the  expense  of  landing 
the  specie  and  placing  it  in  safety  —  which  was  incurred  entirely  for 
the  benefit  of  the  specie  —  be  treated  as  a  general  average  loss. 

AMERICAN  NOTES. 

Repairs  upon  the  vessel,  and  expenses  of  the  voyage,  which  are  reasonshly 
necessary  to  enable  her  to  prosecate  the  voyage,  are  a  subject  of  general  aver- 
age, provided  the  voyage  is  not  abandoned.  The  Queen^  28  Federal  Rep.  755; 
The  Joseph  Farwell^  81  id.  844.  This  applies  in  case  of  voluntary  stranding : 
Northtoestem  Transp.  Co.  v.  Continental  In$.  Co.y  24  Federal  Rep.  171;  see 
The  Alcona,  9  id.  172;  to  the  employment  of  tugs  and  lighters  in  floating  a 
stranded  vessel,  when  the  stranding  was  not  caused  by  negligence :  Magdala 
S.  S.  Co,  V.  H.  Boars  Co,,  101  Federal  Rep.  808 ;  and  to  the  expense  of  replac- 
ing masts  and  spars  lost  in  a  gale.  The  Margarethe  Blanea,  14  Federal  Rep^ 
60  ;  The  Mary  GU>bs,  22  id.  468.  Repairs  at  sea,,  made  by  the  vessel's  oifioera 
or  crew,  though  finally  causing  damage  to  the  ship,  do  not  involve  such  sacri- 
fice as  to  require  the  cargo  to  contribute  in  general  average.  Van  Den  Toom  v. 
Leeming,  70  Federal  Rep.  251.  When  a  vessel,  disabled  at  sea,  puts  into  a  har- 
bor of  refuge  for  repairs,  general  average  expenses  may  include  the  charges  of 
entering  the  harbor,  such  as  pilotage,  towage,  and  quarantine  dues;  also  dock- 
ing, wharfage,  surveys  on  the  ship  and  cargo,  cost  of  unloading,  storing,  and 
reloading  cargo,  an  allowance  for  the  crew's  wages,  and  provisions  from  the 
moment  the  course  was  changed  towards  such  port  until  the  voyage  is  expected 
to  be  renewed  or  abandoned,  and  the  interests  separated.  The  Joseph  Far- 
welly  81  Fed.  Rep.  844;  see  Bowring  v.  Thebatid,  42  id.  704 ;  The  Mauna  Loa, 
76  id.  820 ;  Hobson  v.  Lord,  02  United  States,  307,  405. 

The  cargo  is  exempt  from  a  general  average  charge  caused  by  the  ship's 
fault,  such  as  her  having  to  seek  a  port  of  refuge  because  of  her  being  sup- 
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plied  only  with  a  groflsly  inadequate  supply  of  ooal.  Hurlbut  v.  Tumure^  81 
Federal  Rep.  208.  do  the  cargo  does  not  contribute  after  it  is  unloaded  from 
a  stranded  ship,  and  trans-shii^ped  by  another  vessel.  The  L^Amerique,  85 
Federal  Rep.  835.  When  cargo  is  remoTed  from  a  wrecked  vessel  by  instal- 
ments, or  is  transported  in  different  lots  and  vessels  to  a  place  of  safe  stoi*age, 
the  different  steps  may  properly  be  regarded  as  continuous,  so  that  the  fint 
instalment  will  not  be  relieved  from  its  share  of  the  subsequent  expenses ;  but 
when,  immediately  after  stranding,  specie  or  other  valuable  parts  of  the  cargo 
are  sent  back  to  the  port  of  shipment  and  forwarded  on  the  intended  voyage 
by  another  vessel  of  the  same  line,  that  part  of  the  cargo  is  so  separated 
from  the  rest  as  to  relieve  it  from  subsequent  expenses,  such  as  salvage. 
Coast  Wrecking  Co,  v.  Phoenix  Ins.  Co.,  7  Federal  Rep.  236 ;  Pacifa  Mail 
Sfeamship  Co.  v.  New  York,  H.  {r  R-  ^in.  Co.,  74  id.  564,  571.  Salvage  ser- 
vices are  always  a  subject  of  general  average  when  the  ship's  peril  was  not 
caused  by  the  master's  negligence.  Gregory  v.  Orrall,  8  Federal  Bep.  287 » 
The  Queen  of  the  Pacific,  18  id.  700. 


No.  27.  — MILWAKD  v.  HIBBEET. 
(1842.) 

No.  28.  — BURTON  v.  ENGLISH. 
(0.  A.  1883.) 

RULE. 

Whether  the  sacrifice  of  cargo  stowed  on  deck  can  give 
rise  to  a  claim  of  general  average  depends  in  England  on 
circumstances.  If  cargo  is  placed  there  according  to  the 
usage  of  the  trade  and  not  so  as  to  impede  the  navigation 
or  increase  the  risk^  the  claim  may  be  valid. 

If  the  cargo  is  properly  placed  on  deck  in  accordance 
with  the  usage  of  the  trade,  a  stipulation  that  it  is  carried 
*^  at  merchant's  risk  "  does  not  exclude  the  right  of  average 
contribution  in  case  of  jettison  for  the  common  safety. 

Xilward  and  others  v.  Hibbert  and  another. 

8  Qaeen'8  Bench,  120-143. 

Ship.  -^Jettison,  —  Deck  Cargo.  —  General  Average  Contribution.     [120] 
In  an  action  by  the  owner  of  a  steam  vessel  against  the  underwriter 
upon  a  policy  on  the  vessel  for  time,  the  declaration  stated  that  certain  pigs 
were  thrown  overboard  for  the  safety  of  the  ship,  and  that  plaintiflf  was  after- 
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wards  forced  to  contribute  to  the  general  average.  Flea,  that  the  pigs  were 
laden  on  deck,  by  reason  whereof  defendants  were  not  liable  to  contribute  to 
the  average.  Held,  bad  (on  demurrer  to  the  replication)  for  not  showing 
that  such  lading  was  improper  under  the  circumstances. 

Semble,  that,  a  plea  of  a  custom  of  trade  in  London  may  be  supported  by 
proof  of  a  custom  prevailing  in  London  and  other  English  ports. 

Semblej  that,  where  a  record  states  a  custom  that  the  jettison  of  goods  stowed 
on  deck  shall  not  bind  the  shipowner  to  contribution  for  general  average,  or  a 
custom  that  it  shall  not  entitle  him,  in  case  of  his  so  contributing,  to  recover 
the  amount  from  the  underwriter  on  the  ship,  the  pleading  Ib  bad,  for  not 
limiting  the  custom  to  cases  where  the  party  discharged  is  ignorant  of  the  mode 
of  stowage. 

Where  issue  is  joined  on  the  question  whether  a  party  had  notice  that 
goods  would  be  stowed  according  to  such  alleged  custom,  proof  of  the  usage  of 
trade,  though  strong  evidence  of  knowledge,  is  not  sufficient  to  induce  the 
Court  to  assume  the  fact  of  notice,  contrary  to  a  finding  of  the  jury  negativing 
such  notice. 

Debt  The  first  count  stated  that  heretofore,  to  wit,  20th 
November,  1837,  by  a  deed  poll  or  policy  of  assurance,  then 
made  and  sealed,  &a  ;  the  declaration  then  set  out  the  policy, 
which  recited  that  plaintiffs  had  represented  to  defendants,  direc- 
tors of,  cmd  acting  for.  The  Indemnity  and  Mutual  Marine  Assur- 
ance Company,  that  they  were  interested  in,  or  authorised  as 
owners  or  agents  to  make,  the  assurance,  and  had  covenanted, 
&c. ,  to  pay  the  premium  mentioned ;  and  it  was  witnessed  that, 
in  consideration,  &c.,  defendants  covenanted  and  agreed  with 
plaintiffs  that  the  capital  stock  and  funds  of  the  company  should 
be  subject  and  liable,  and  be  applied,  to  pay  and  make  good  all 
such  losses  and  damages  thereinafter  expressed  as  might  happen  to 
the  subject-matter  of  the  said  policy,  and  might  attach  to  the  said 
policy,  in  respect  of  the  sum  of  £3600,  thereby  assured.  Which 
assurance  was  thereby  declared  to  be  upon  hull  and  stores,  valued 
at  £10,000,  machinery  valued  at  £10,000,  in  all  £20,000,  average 
payable  at  such  valuation,  of  the  ship  or  vessel  called  the  Kil- 
kenny steamer,  whereof,  &c.,  was  then  master,  lost  or  not  lost, 
"at  and  from  the  28th  day  of  November,  1837,  at 
[*  121]  *  noon,  in  port  and  at  sea,  at  all  times,  on  all  occasions 
and  services,  until  the  28th  day  of  November,  in  the  year 
of  our  Lord  1838,  at  noon,  with  liberty  to  tow  and  be  towed ;  to 
return  93.  per  cent  per  month  while  laid  up ;  at  10«.  per  cent  for 
every  uncommenced  month,  when  cancelled:  and  defendants  did 
covenant  and  agree  that  the  assurance  aforesaid  should  commence 
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upon  the  said  ship,  at  and  from  or  as  aforesaid,  until  she  had 
moored  at  anchor  four  and  twenty  hours  in  good  safety,  at  as 
aforesaid ;  and  that  it  should  be  lawful  for  the  said  ship  or  vessel 
to  proceed  and  sail  to,  and  touch  and  stay  at,  any  ports  or  places 
whatsoever,  in  the  course  of  her  said  voyage,  for  all  necessary  pur- 
poses, without  prejudice  to  that  assurance.  And,  touching  the 
adventures  and  perils  which  the  capital  stock  and  funds  of  the 
said  company  were  made  liable  unto,  or  were  intended  to  be  made 
liable  unto,  by  this  insurance,  they  were  of  the  seas,  men-of-war, " 
&c.  (in  the  usual  form),  "  and  for  all  other  perils,  losses,  and  mis- 
fortunes that  had  or  should  come  to  the  hurt,  detriment,  or  dam- 
age of  the  aforesaid  subject-matter  of  the  said  assurance. "  There 
were  the  usual  exceptions  as  to  com,  fish,  &c,,  and  clauses  provid- 
ing that  sugar,  tobacco,  &c. ,  should  be  warranted  free  from  average 
under  five  per  cent,  and  all  other  goods  and  the  ship  and  freight 
free  from  average  under  three  per  cent,  unless  general,  or  the  ship 
should  be  stranded.  Averment,  that  the  plaintiffs  were  interested 
in  the  hull,  stores,  and  machinery  of  the  ship,  to  the  amount  of  all 
the  money  insured ;  that  the  ship,  after  the  making  of  the  policy, 
and  during  the  continuance  of  the  risk,  and  while  plaintiffs  were 
so  interested  in  the  hull,  stores,  and  machinery,  to  wit, 
13th  February,  1838,  "  departed  and  set  sail  on  a  *  certain  [*122] 
voyage  from  Waterford  to  London;  and  that,  after  the 
commencement  of  the  said  voyage,  and  during  the  continuance 
thereof  and  of  the  said  risk  in  the  said  policy  of  assurance  men- 
tioned, and  whilst  the  said  plaintiffs  were  so  interested  in  the 
said  hull,  stores,  and  machinery  of  the  said  ship  or  vessel  in  the 
said  policy  of  assurance  mentioned,  divers  wares,  goods,  emd  mer- 
chandise, to  wit,  one  thousand  pigs,  of  great  value,  to  wit,  of  the 
value  of  £2000,  were  shipped  and  loaded  at  Waterford  aforesaid, 
in  and  on  board  the  said  ship  or  vessel  in  the  said  policy  of  assur- 
ance mentioned,  to  be  carried  and  conveyed  on  freight,  on  board 
the  said  vessel,  from  Waterford  aforesaid  to  London  aforesaid : " 
"  that  the  said  ship,  whilst  she  was  proceeding  on  her  said  voyage 
with  the  said  pigs  on  board,  and  during  the  continuance  of  the 
said  risk,  and  whilst  the  plaintiffs  were  so  interested  as  last  afore- 
said, to  wit,  on  the  day  and  year  last  aforesaid,  by  the  perils  and 
dangers  of  the  seas,  and  by  stormy  and  tempestuous  weather,  and 
the  violence  of  the  wind  and  waves,  became  and  was  leaky,  and 
greatly  strained,  damaged,  broken,  and  distressed ;  insomuch  that. 
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by  means  thereof,  it  then  and  there  became  expedient  and  neces- 
sary, for  the  preservation  of  the  said  vessel  and  cargo,  and  for  the 
benefit  of  all  concerned  in  the  said  vessel  and  caigo,  to  lighten  the 
said  vessel,  and  to  cast  and  throw  part  of  her  cargo  overboard : ' 
"  that,  for  the  preservation  of  the  said  ship  and  cargo,  and  for  the 
benefit  of  all  concerned  and  interested  in  the  said  ship  and  caigo, 
and  in  order  to  lighten  the  said  vessel,  the  master  of  the  said  ves- 
sel did  then  and  there  cast  and  throw  overboard  the  said  pigs,  so 
being  of  great  value,  to  wit,"  &c,  *"  and  leave  them  in  the  sea; 
whereby  they  were  lost:  by  reason  whereof  the  plaintifis, 
[*  123] .  in  respect  *  of  their  interest  in  the  hull  and  stores  and 
machinery  of  the  said  ship,  then  became  liable  to  bear, 
and  did  actually  pay,  a  proportionable  part  of  the  value  of  the 
said  pigs  so  lost  as  aforesaid,  and  thereby  sustained  a  general  aver- 
age loss,  to  wit,  an  average  loss  of  £1000,  upon  the  hull  and  stores 
and  machinery  of  the  said  vessel  so  assured  and  valued  as  afore- 
said; and,  in  consequence  thereof,  the  said  defendants  became 
liable  to  pay  to  the  said  plaintiffs  a  certain  sum  of  money,  to  wit 
the  sum  of  £450,  being  the  said  defendants'  proportion  of  the  said 
average  loss  for  and  in  respect  of  the  said  sum  of  £3600  by  them 
assured  as  aforesaid.  Of  all  which  said  premises,  *  &a  (notice  to 
defendants).     "  By  reason  whereof  an  action,"  &c 

There  was  a  second  count  for  money  paid :  and  a  third  on  an 
account  stated. 

Fleas.  1.  To  the  first  count,  that  the  master  did  not  cast  and 
throw  overboard  the  said  pigs,  in  manner  and  form,  &c.  :  conclu- 
sion to  the  country.     Issue  thereon. 

2.  To  the  first  count.  That  the  said  pigs,  therein  alleged  to 
have  been  cast  and  thrown  overboard,  before  and  up  to  the  time  of 
their  having  been  so  cast  and  thrown  overboard  had  been,  and 
were,  laden  and  placed  in  and  upon  the  deck  of  the  said  vessel; 
by  reason  whereof  the  defendants  were  not,  nor  are,  liable  to  pay 
or  contribute  to  any  average  loss  sustained  by  the  said  jettison  of 
the  said  pigs :  verification.  Beplication.  "  That,  at  the  said 
time  when  the  said  pigs  were  laden  and  placed  in  and  upon  the 
deck  of  the  said  vessel  of  the  plaintiffs  as  in  the  said  second  plea 
alleged,  the  said  vessel  of  the  plaintiffs  was  proceeding  on  and 
prosecuting  a  certain  voyage  from  Waterford  to  London ;  *  *  that, 
before  and  at  the  time  of  such  loading  and  placing  of 
[*  124]   *  the  said  pigs  in  and  upon  the  deck  of  the  said  vessel  of 
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the  plaintiff,  there  had  been,  and  was,  and  still  is,  a  certain 
known  and  approved  usage  and  custom  of  trade  touching  and 
concerning  the  loading  of  pigs  in  and  on  board  of  vessels  trad- 
ing between  Waterford  and  London,  and  employed  in  carrying 
pigs  from  Waterford  to  London  aforesaid,  that  is  to  say,  that  the 
owners  of  such  vessels  have  had,  and  have  been  used  and  accus- 
tomed to  have,  and  of  right  ought  to  have  had,  and  still  of  right 
ought  to  have,  for  themselves  and  their  servants,  the  liberty  and 
privilege  of  loading  and  placing  in  and  upon  the  deck  of  such 
vessels  a  reasonable  number  of  such  pigs  as  they  from  time  to  time 
respectively  are  employed  to  bring  from  Waterford  to  London : " 
"  that  the  said  pigs,  in  the  first  count  of  the  declaration  and  in 
the  second  plea  above  mentioned,  were,  before  and  up  to  and  at 
the  time  of  their  being  so  cast  and  thrown  overboard  as  aforesaid, 
laden  and  placed  in  and  upon  the  deck  of  the  said  vessel  of  the 
plaintiffs,  in  pursuance  of  and  according  to  the  said  custom  and 
usage  of  trade;  and  the  same  were  a  reasonable  number  in  that 
behalf:"  verification.  Demurrer,  assigning  for  causes  that  it  is 
not  stated  in  the  replication  that  the  said  defendants  had  any 
notice  of  the  said  custom  therein  stated  and  set  forth,  or  that  the 
said  defendants  had  any  notice  that  the  said  vessel  would  be  em- 
ployed in  carrying  pigs  as  in  that  replication  mentioned.  Joinder 
in  demurrer. 

3.  To  the  first  count.  That  the  said  company,  before  and  at 
the  time  of  the  making  the  policy,  were  a  company  of  persons 
united  in  copartnership,  carrying  on  the  business  of  granting  or 
subscribing  policies  of  marine  insurance  at  London ;  that  the  said 
policy  was  made  at  London ;  and  that,  before  and  at  the 
time  of  *  the  making  it,  "  there  had  been  and  was  at  Lon-  [*  125] 
don  a  known  and  approved  usage  and  custom  of  trade, 
touching  and  concerning  goods  and  chattels  stowed  or  placed  on 
the  deck  of  a  ship  or  vessel,  that  is  to  say,  that,  if  any  goods  or 
chattels  so  stowed  or  placed  in  or  upon  the  deck  of  any  ship  or 
vessel  should  have  been  necessarily  cast  or  thrown  overboard  for 
the  preservation  of  the  said  last-mentioned  ship  or  vessel,  then 
the  owner  of  the  said  last-mentioned  goods  or  chattels  so  cast  or 
thrown  overboard  should  not  have  or  receive  any  payment,  contri- 
bution or  allowance,  as  or  by  way  of  general  average,  for  or  in 
respect  of  the  said  jettison;*  and  that  the  said  pigs,  alleged  to 
have  been  cast  and  thrown  overboard,  before  and  up  to  the  time 
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of  their  being  so  cast  and  thrown  overboard  had  been,  and  were, 
laden  and  placed  in  and  upon  the  deck:  verification.  Replica- 
tion. That  "  there  was  not,  nor  is  there,  any  such  usage  and  cus- 
tom of  trade  at  London,  touching  and  concerning  goods  or  chattels 
stowed  or  placed  on  the  deck  of  a  ship  or  vessel,  in  manner  and 
form  as  the  defendants,*  &c.  :  conclusion  to  the  country.  Issue 
thereon. 

4.  To  the  first  count  Commencement  as  in  the  third  plea ;  but 
stating  a  custom  of  trade  at  London,  in  the  case  of  goods  and 
chattels  so  stowed,  &c. ,  to  be,  that  "  if  any  goods  or  chattels 
stowed  or  placed  in  or  upon  the  deck  of  any  ship  or  vessel  should 
have  been  necessarily  cast  or  thrown  overboard  for  the  preserva- 
tion of  the  said  last-mentioned  ship  or  vessel,  then  any  person  or 
persons,  having  granted  or  subscribed  emy  policy  or  policies  of 
insurance  upon  the  said  last-mentioned  ship  or  vessel,  or  upon 
the  stores  thereof,  or  upon  any  matter  or  thing  belonging  to  the 

same  or  concerning  or  relating  thereto,  should  not  pay, 
[*  126]  or  be  bound  or  liable  to  pay,  *  to  the  assured  any  loss  by 

way  of  general  average,  for  and  in  respect  of  the  said  jet- 
tison :  *  averment  that  the  pigs,  &c.  (as  in  the  third  plea) :  verifi- 
cation. Beplication,  traversing  the  custom,  as  in  the  replication 
to  the  third  plea :  conclusion  to  the  country.     Issue  thereon. 

5.  To  the  first  count,  that  the  said  pigs,  "  before  and  up  to  the 
time  of  their  having  been  so  cast  and  thrown  overboard,  had  been 
and  were  laden  and  placed  in  and  upon  the  deck  of  the  said  vessel 
in  the  said  first  count  mentioned ;  and  by  reason  thereof  the  man- 
agement of  the  said  last-mentioned  vessel  had  been  and  was  ob- 
structed, and  the  risk  and  peril  of  the  said  last-mentioned  vessel, 
and  also  of  the  said  last-mentioned  pigs,  had  been  and  was  greatly 
increased :  "  and  that,  at  the  time  of  the  making  of  the  policy, 
defendants  "  had  not  any  notice  or  knowledge  that  the  said  last- 
mentioned  vessel  would  be  engaged  or  employed  during  the  said 
risk  in  the  said  last-mentioned  policy  mentioned  in  the  carriage 
or  conveyance  of  any  goods  or  chattels  which  would  be  loaded  or 
placed  on  the  deck  of  the  said  last-mentioned  vessel :  *  verifica- 
tion. Eeplication.  That,  though  true  it  is  that  the  pigs  "  were 
laden  and  placed  in  and  upon  the  deck  of  the  said  vessel  as  in  the 
said  fifth  plea  alleged,  nevertheless  "  "  the  management  of  the  said 
vessel  was  not  obstructed,  nor  was  the  risk  and  peril  of  the  said 
vessel,  or  of  the  said  pigs,  increased  by  reason  thereof,  in  manner 
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and  form  as  the  defendants, "  &c. ;  and  **  that,  before  and  at  the 
time  of  the  making  of  the  said  policy,  the  defendants  had  due 
notice  that  the  said  vessel  would  be  engaged  and  employed,  during 
the  continuance  of  the  said  risk  in  the  said  policy  mentioned,  in 
the  carriage  and  conveyance  of  goods  and  chattels  which  would  be 
loaded  or  placed  on  the  deck  of  the  said  vessel : "  conclusion  to 
the  country.     Issue  thereon. 

*  6.   To  the  second  and  third  counts,  Nunquam  indehi-  [•  127] 
tattcs :  conclusion  to  the  country.     Issue  thereon. 

The  demurrer  to  the  replication  to  the  second  plea  was  argued 
in  last  Michaelmas  Tenn.  ^ 

Cresswell,  for  the  defendants.  —  This  is  an  action  by  the  owner 
of  the  ship,  not  of  the  cargo,  against  the  insurer  in  respect  of  pay- 
ments made  by  the  owner  for  general  average.  The  owner  of  a 
deck  cargo  could  not  recover  against  the  owners  of  the  remaining 
cargo  the  value  of  goods  thrown  overboard,  because  the  principle 
of  general  average,  which  is  that  there  shall  be  equal  contribution 
where  the  risk  is  equal,  could  not  apply.  The  cargo  stowed  on 
deck  is  not  only  placed  in  a  more  dangerous  situation  than  the 
other  caigo,  but  it  also  increases  the  danger  to  the  other  cargo, 
and  ship,  by  impeding  the  management  of  the  ship.  The  subject 
is  discussed  in  Sergeant  Shee's  edition  (6th)  of  Abbott  on  Ship- 
ping, p.  428.  (Part  iv.  c.  9,  s.  4.)  It  is  there  shown  from  the 
Consolato  del  Mare,  the  French  Ordinance,  and  Yalin's  Commen- 
tary on  the  latter,  that  a  deck  cargo  is  to  be  excluded  from  the 
benefit  of  general  average.  The  same  doctrine  is  affirmed  in  the 
twenty-ninth  section  of  the  ordinances  of  Eonigsberg,  2  Magens, 
Ins.  206,  a  8,  the  eighth  section  of  the  ordinances  of  Hamburg, 
2  Mag.  In&  240,  tit.  22,  and  the  twenty-ninth  section  of  the 
ordinance  of  Bilbao  (2  Mag.  Ins.  402.  See  ib.  p.  96,  Ordinances 
of  Botterdam,  s.  91.  The  French  Ordinance  of  1681  is  also 
given  in  the  same  volume,  p.  157,  &c.  See  p.  182),  "  of  ordinary 
averages."  Then  the  liability  of  the  insurer  on  goods  does  not 
arise  where  they  have  been  stowed  on  deck.  This  appears 
from  Da  *  Costa  v.  Edmunds,  4  Camp.  142,  where  Lord  [*  128] 
Ellekborough  told  the  jury  that,  if  there  were  no  usage 
to  carry  goods  on  deck,  the  underwriters  were  not  liable  to  make 
good  the  loss.     The  same  principle  must  apply  to  making  good 

1  KoTember  9th,  1841.    Before  Lord  Denxan,  Ch.  J.,  Williams,  Colbridob, 
and  WiGHTXAN,  JJ. 
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the  loss  on  a  general  average.  The  replication  indeed  here  alleges 
a  custom  so  to  carry  the  pigs :  but  that  will  not  make  these  under- 
writers liable  unless  they  had  notice.^  The  underwriter  of  a  ship 
upon  a  time  policy  cannot  be  bound  to  take  notice  of  the  custom 
in  every  possible  voyage,  whatever  might  be  the  case  if  the  insur- 
ance were  for  the  particular  voyage.  In  Todd  v.  Beid,  4  B.  & 
Aid  210,  it  was  decided  that  a  custom  for  the  underwriter  to  set 
off  the  balance  due  to  him  from  the  broker  of  the  assured,  in  set- 
tling the  loss,  was  illegal:  afterwards  it  was  held,  in  Bartlett  v. 
Pentlarid,  10  B.  &  Q  760,  and  ScoU  v.  Irving,  1  B.  &  Ad.  605, 
in  the  case  of  a  custom  similar  to  that  set  up  in  Todd  v.  Reid^ 
that  the  custom  could  not  affect  parties  who  had  not  notice.  In 
Gould  V.  Oliver,  4  Bing.  N.  G.  184;  Gould  v.  Oliver,  2  Man.  & 
O.  208,  an  action  was  brought  against  the  shipowner,  for  contri- 
bution to  general  average,  by  the  owner  of  goods  stowed  on  deck, 
the  declaration  alleging  a  custom  in  the  particular  voyage  to  stow 
a  reasonable  quantity  on  deck,  and  that  the  quantity  stowed  was 
reasonable ;  the  plea  alleged  that  there  was  no  custom  for  contri- 
bution in  such  case :  which  plea  was  held  bad  on  demurrer.  But 
there  the  Court  appeared  to  think  the  case  distinguishable  from 

that  of  the  underwriter  on  the  goods ;  and  it  would  be  so, 
[*  129]  &  fortiori,  from  that  of  the  underwriter  *  on  the  ship. 

The  principle  of  the  decision  in  Govid  v.  Oliver,  4  Bing. 
N.  C.  134,  seems  to  have  been  that  there  was  an  understanding, 
or  a  kind  of  implied  contract,  between  the  shipowner  and  the 
owner  of  the  goods.  But  that  ground  fails  in  the  case  of  an  in- 
surer upon  the  ship  for  time. 

Sir  W.  W.  FoUett,  Solicitor-General,  conird.  — The  plea  is  bad, 
or  is  answered  by  the  replication.  An  insurer  is  bound  to  take 
notice  of  all  the  customary  perils  of  the  adventure.  Petty  v.  The 
Royal  Exchange  AsBuranee  Company,  1  Burr.  341 ;  NoUe  v.  Ken- 
noway,  2  Doug.  510 ;  Vallance  v.  Dewar,  1  Camp.  503 ;  Ougier  v. 
Jennings,  1  Camp.  505  n;  Kingston  v.  Knibbs,  1  Camp.  508  n. 
The  notice  in  question  must  iherefore  be  assumed  upon  this  repli- 
cation. An  express  averment  is  not  necessary;  for  no  evidence 
of  the  fact  need  be  given.  The  party  who  insures  a  ship  for  time 
undertakes  the  risk  upon  all  voyages :  his  contract  is  the  same  as 

1  See  Da  Costa  r.  Edmunds,  in  bane,     appean  bj  the  Nisi  Prios  report,  4  Camp. 
2  Chitty,  237.    The  insarance  there  waa     14S. 
on  the  voyage  from  London  to  Lisbon,  ae 
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it  would  be  if  all  the  voyages  which  can  be  performed  in  the  time 
were  expressly  mentioned  in  the  policy.  The  owner  of  the  pigs 
has  already  recovered  against  the  present  plaintiffs,  in  an  action 
of  assumpsit  for  general  average,  after  argument  in  banc  in  the 
Court  of  Exchequer  in  Ireland.  Earley  v.  MUmard,  1  Jones  & 
Carey,  Exch.  Eep.  (Ireland)  224  There  can  be  no  distinction 
between  the  liabilities  of 'the  insurer  on  the  ship  and  the  ship- 
owner; whatever  legitimately  increases  the  risk  of  one  increases 
that  of  the  other.  Thus,  if,  by  the  usage  of  a  particular  port  (see 
Kingston  v.  Knibbs,  1  Camp.  508  n),  ships  are  compelled  to  take 
in  their  cargoes  on  the  outside  of  the  harbour,  that  will 
probably  increase  the  shipowner's  risk ;  but  *  it  cannot  be  [*  130] 
contended  that  the  insurer  on  the  ship  is  not  liable  for 
this  risk.  The  principle  of  contribution  to  general  average  is,  not 
that  all  the  goods  are  exposed  to  the  same  risk  (which  very  often 
is  not  the  fact),  but  that  all  are  equally  benefited.  Thus,  if  the 
mast  be  cut  away  to  save  the  ship,  all  contribute,  though  the  peril 
to  the  mast  is  probably  greater  than  the  peril  to  the  goods.  The 
passage  cited  from  Abbott  on  Shipping  proves  only  that,  prim& 
facie,  the  stowage  of  goods  on  deck  is  improper,  as  obstructing  the 
management  of  the  vessel;  for  which  reason  (which  is  the  only 
one  given  in  the  editions  published  in  Lord  Tenterden's  life,  see 
ed.  5,  p.  355),  there  is,  in  the  common  case  of  sailing  vessels,  no 
contribution  in  respect  of  such  goods,  unless  there  be  either  an 
usage,  or  consent.  But  in  the  case  of  a  steam  vessel  the  stowage 
on  deck  is  the  stowage  most  convenient  for  the  navigation.  At 
all  events,  it  cannot  be  taken  as  an  universal  rule  that  stowage 
on  deck  in  every  case  obstructs  the  navigation.  The  plea  there- 
fore is  bad  for  not  showing  that  here  the  navigation  was  ob- 
structed. In  Da  Costa  v.  Edmunds,  it  was  held  that  the  policy 
was  not  avoided  by  stowage  on  deck,  because  the  particular  article 
was  commonly  stowed  there.  Oould  v.  Oliver,  where  the  question 
arose  between  the  shipowner  and  the  owner  of  the  goods  thrown 
overboard,  confirms  this  decision. 

Cresswell,  in  reply.  —  Whether  the  principle  of  general  contri- 
bution rest  upon  the  risk  being  equal  or  the  benefit  being  equal  is 
not  material :  the  risk  is  greater,  the  higher  the  value  of 
what  is  at  hazard,  and  so  is  the  *  benefit.     The  contribu-   [*  131] 
tion  therefore  is  in  proportion  to  the  value.     But,  if  goods 
be  laden  unsafely,  their  value  on  board  is  diminished  by  the  risk. 

VOL.  XXIV. —31 
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The  principle,  however  viewed,  is  equality.  It  is  suggested  that 
deck  stowage  is  the  more  convenient  stowage  for  a  steam  vessel; 
but  it  should  seem  that  such  stowage  will  increase  ihe  rolling  of 
the  vessel  more  than  a  stowage  in  the  hold.  It  is  true,  as  argued 
on  the  other  aide,  that  the  underwriter  assumes,  all  risks  of  the 
adventure  which  he.  may  be  presumed  to  know.  But  the  under- 
writer on  the  ship  in  a  time  policy  does  not  know  the  voyage,  and 
therefore  does  not  know  the  usage:  knowledge. of  the  voyage  in- 
deed would  bind,  because  it  introduces  a  peculiar  element  into  the 
contract  But  here  it  is  only  the  contract  between  the  owner  of 
the  goods  and  the  shipowner  which  has  been  so  qualified. 

Cun  adv.vtiU, 

Lord  Dexmax,  Ch.  J. ,  in  last  term  (January  2l8t,.  1842),  deliv- 
ered the  judgment  of  the  Court.  After  stating  the  substance  of 
the  declaration  and  second  plea,  his  Lordship  proceeded  as  follows: 

A  replication  was  pleaded  and  demurred  to:  but  the  plaintiff 
excepted  to  the  plea ;  and  we  must  see  whether  it  makes  out  a  good 
defence  in  law.  The  plea  assumes  that  in  no  case  whatever  can 
the  shipowner  recover  from  the  underwriter  the  value  of  goods 
loaded  on  deck.  The  authority  cited  for  this  doctrine  is  a  passage 
at  p.  428  of  Serjeant  Shee's  recent  edition  (sixth  ed.),  of  Loid 
Tenterden's  treatise  on  Shipping.  *  The  Consolato  del  Mare, 
and  the  French  Ordinance,  exclude  from  the  benefit  of  general 
average,  goods  stowed  upon  the  deck  of  the  ship,  and 
[*132]  Yalin,  in  his  Commentary  upon  the  *  latter,^  gives  two 
reasons  for  the  exception. "  He  adds,  "  in  the  first  place 
they  ought  not  to  be  there,  and  can  only  be,  because,  the  vessel  is 
full  wiUiout  them,  or  because  the  master  has  neglected  to  stow 
tliom  elsewhere,  in  either  of  which  oases,  he  and  his  owners  ara 
ru8jH>nsible  to  the  shipper,  unless  the  goods  were  placed  there  with 
his  consent  Secondly^  because  there  is  every  reason  to  presume, 
that  U^ing  in  the  way,  they  will  be  thrown  overboard,  before  the 
ncoowiity  for  jettison  has  occurred,  on  account  of  the  obstruction 
they  creata  But  he  tells  us  that  this  does  not  apply  to  boats  or 
other  anmll  vessels  going  from  port  to  port^  or  to  trades  in  which 
thnt  nuxlo  of  stowage  is  sanctioned  by  custoou  The  same  rale 
(m^ail^  in  U\is  country  and  in  America;  the  exceptions  to  it  wera 
ixHH^nisttHl  by  Li^rd  Ellexbohough  in  a  oase  between  the  owner  of. 
I  Tli«  lVittm««iUr,v  on  lir.  3^  tit.  S,  1. 13>  wwiKim  the  pumem-nUmd  tck 
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goods  and  the  underwriter,  and  more  lecentljr,  the  reasoning  of 
Valin  has  been  adopted  by  the  Court  of  Common  Pleas,  Da  Costa 
V.  Edmunds,  4  Camp.  142,  and  Oould  ▼.  Oliver,  4  Bing.  K  C. 
134,  are  cited  in  a  note,  in  an  action  against  the  owner  of  a  ship, 
to  recover  contribution  to  a  loss  hj  jettison  of  goods  stowed  on 
deck.  •  The  corresponding  paragraph  fn  the  text  of  the  fifth  edi- 
tion of  Lord  Tenterden's  treatise  on  Shipping,  p.  355  (the  last 
published  during  his  life),  runs  thus :  *  The  French  Ordinance  in 
express  terms  excludes  from  the  benefit  of  general  average  goods 
stowed  upon  the  deck  of  the  ship ;  and  the  same  rule  prevails  in 
practice  in  this  country.  Goods  so  stowed  may  in  many  cases 
obstruct  the  management  of  the  vessel,  and  except  in  cases  where 
usage  may  have  sanctioned  the  practice,  the  master  ought 
not  to  stow  them  there  without  the  consent  *  of  the  mer-  [*  133] 
chant  *  Upon  this  passage  we  may  remark  that  it  con- 
tains no  statement  of  the  exception  as  a  part  of  either  the  general 
law  merchant  or  the  law  of  England.  It  is  said  to  prevail  in 
practice  in  this  country ;  the  note  adding,  "  So  proved  in  the 
causes  of  Myer  arid  Others  v.  Van  der  Deyl,  Guildhall  Sit.  before 
Lord  Ellenbobough,  Ch.  J.,  Dec.  1803,  and  of  Backhouse  & 
another  v.  Ripley,  before  Chambre,  J. ,  a  short  time  before.  *  No 
particulars  of  these  cases  being  preserved,  we  cannot  know  in 
what  manner  the  question  was  brought  on.  In  Boss  v.  Thwaite, 
reported  at  p.  23,  of  1  Park  on  Insurance,  c.  1,  s.  3,  8th  (F.  Hild- 
yard's)  ed. ,  and  tried  before  Lord  Mansfield  at  Guildhall,  **  an 
action  was  brought  upon  a  policy  of  insurance  of  the  captain's 
goods  for  six  months  certain.  The  loss  proved  was  chiefly  for 
goods  lashed  on  deck,  and  the  captain's  clothes,  and  the  ship's 
provisions.  It  was  proved  by  an  underwriter  and  a  broker,  that 
none  of  these  things  are  within  a  general  policy  on  goods ;  for  the 
risk  was  greater  as  to  goods  lashed  on  deck  than  other  goods ;  and 
a  policy  on  goods  means  only  such  goods  as  are  merchantable, 
and  a  part  of  the  cargo.  They  also  swore,  that  when  goods 
like  the  present  are  meant  to  be  insured,  they  are  always  in- 
sured by  name,  and  the  premium  is  greater.  Lord  Mansfield 
said  he  thought  it  consistent  with  reason,  and  understood  the 
usage  to  be  so ;  therefore  he  advised  the  plaintiflF  to  withdraw  a 
juror,  the  premium  having  been  paid  into  Court,  to  which  he 
consented.  * 

When  Serjeant  Marshall  copies  this  report  into  his  treatise,  voL 
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2,  p.  736,  b.  1,  a  16,  s.  5,  3rd  ed.,  he  appends  this  note:  "  See 

however  Da  Costa  v.   Udmunds,  4  Camp.   142,"  where, 
[*134]  "  it  was  contended  *  for  the  underwriters,  that  they  were 

not  liable,  as  no  communication  was  made  to  them  of 
the  manner  in  which*  the  goods  "  were  to  be  carried;  and  it  is 
a  general  principle,  that  underwriters  are  not  liable  for  goods 
stowed  on  the  deck, "  for  which  were  cited  Eoss  v.  Thwaite,  1  Park 
Ins.  23,  8th  ed.  ;  Backhouse  v.  Bipley,  Abbott  on  Shipping,  429, 
6th  ed.  But  "  Lord  Ellbnbobough  left  it  to  the  jury  to  say 
whether  it  was  usual  to  carry  vitriol  on  the  deck,  and  whether 
these  cargoes  were  properly  stowed.  If  there  was  a  usage  to  cany 
vitriol  on  deck,  the  underwriters  were  bound  to  take  notice  of 
it  without  any  communication,  and  all  they  could  require  was, 
that  these  carboys  should  be  properly  stowed  in  the  usual  man- 
ner. "  Verdict  for  plaintiff:  rule  for  a  new  trial  refused  {Da  Costa 
V.  Edmunds,  2  Chitty,  227).  It  is  very  singular  that  Lord  Ten- 
terden  does  not  cite  this  case;  for  he  expressly  lays  down  the 
principle  on  which  it  was  determined.  But,  before  we  arrive  at 
the  exception  to  the  rule  which  is  here  introduced,  we  must  ob- 
serve on  the  nature  of  the  rule  itself.  In  the  first  place  it  is  the 
creation  of  positive  regulation  in  the  foreign  law  alluded  to,  for 
reasons  which  may  possibly  furnish  an  adequate  motive  for  such 
enactment  **  Goods  so  stowed, "  Lord  Teuterden  remarks,  "  may 
in  many  cases  obstruct '  the  management  of  the  vessel ; "  a  reason 
which  is  by  no  means  universal ;  for  in  many  cases  it  may  be  that 
particular  goods  will  be  best  and  most  safely  stowed  on  deck. 
But  the  most  important  expression  of  this  accurate  and  careful 
writer  is  that  which  describes  the  rule  as  prevailing  in  practice  in 
this  country.     For  the  practice  appears  to  have  been,  not  to  lay 

it  down  as  a  rule  of  law  that  for  goods  stowed  on  deck 
[*  135]  *  the  owner  of  them  shall  be  excluded  from  the  benefit  of 

general  average,  but  to  receive  the  evidence  of  commercial 
men  respecting  the  usage  of  the  trade  and  the  general  understand- 
ing of  those  engaged  in  it,  and  in  insuring,  which  may  obviously 
vary,  and  require  from  time  to  time  fresh  evidence  and  different 
explanations.  Again,  the  reasons  that  may  have  produced  the 
foreign  enactment,  and  are  cited  from  Valin,  are  by  no  means 
adopted  by  Lord  Tenterden.  He  mentions  indeed  only  one  of 
them,  the  danger  of  obstructing  the  management  of  the  vessel, 
but  in  extremely  qualified  terms,  "  goods  so  stowed  may  in  many 
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cases  obstruct  the  management  of  the  vessel ; "  a  sufficient  ground 
for  refusing  contribution  under  particular  circumstances,  but  none 
for  a  sweeping  forfeiture  of  all  right  to  recover  in  respect  of  goods 
so  disposed.  Lastly,  the  rule  laid  down  by  Lord  Tenterden  in- 
cludes two  exceptions,  where  usage  may  have  sanctioned  the  prac- 
tice, and  where  the  master  has  the  owner's  consent  to  stow  them 
there.  The  usage  would  affect  the  question  whoever  were  the  par- 
ties ;  the  owner's  consent  only  when  it  happened  to  arise  between 
him  and  the  master.  Plainly  then  the  authority  of  Lord  Tenter- 
den does  not  warrant  the  large  statement  respecting  the  English 
law  which  his  last  learned  editor  promulges.  Indeed  this  para- 
graph bears  the  mark  pointed  out  in  the  preface  as  distinguishing 
his  additions  to  the  original  work,  though  it  incorporates  some 
parts  of  that  corresponding  with  it  We  may  further  observe  that 
the  two  reasons  quoted  from  Yalin  are  not  of  general  application. 
He  says  that  goods  ought  not  to  be  stowed  on  deck,  "  and  can 
only  be,  because  the  vessel  is  full  without  them,  or  because  the 
master  has  neglected  to  stow  them  elsewhere,  in  either 
*of  which  cases,  he  and  his  owners  are  responsible  to  the  [*  136] 
shipper,  unless  the  goods  were  placed  there  with  his  con- 
sent Secondly,  because  there  is  every  reason  to  presume,  that 
being  in  the  way,  they  will  be  thrown  overboard,  before  the 
necessity  of  jettison  has  occurred,  on  account  of  the  obstruction 
they  create. "  Now  it  is  obvious  that  there  may  be  other  and 
valid  reasons  for  stowing  goods  on  deck ;  indeed  some  goods  could 
be  stowed  in  no  other  place,  such  as  timber,  and,  on  some  voy- 
ages, live  animals ;  and  they  may  certainly  be  there  stowed  with 
proper  skill  and  care,  so  as  not  to  be  in  the  way  of  the  crew  in 
their  operations.  These  matters  of  fact  may  vary  with  every  dif- 
ferent trade,  or  even  with  every  single  adventure.  The  danger  of 
a  crew  being  tempted  to  throw  overboard  goods  on  deck  before  the 
ship  is  in  danger  is  quite  insufficient ;  that  danger  must  depend  on 
their  weight  and  bulk,  the  manner  of  stowage,  and  many  other 
particulars;  but  the  argument  would  prove  too  much;  for  it 
would  apply  to  whatever  goods  may  be  nearest  at  hand,  and  con- 
sequently likely  to  be  the  soonest  sacrificed.  When  we  say  that 
the  reasoning  of  Valin  was  adopted  by  the  Court  of  Common 
Pleas  (in  the  late  case  of  Goidd  v.  Oliver)^  we  must  confine  our- 
selves to  his  reasoning  in  favour  of  the  owner  of  goods  stowed 
on  deck  according  to  the  custom  of  a  particular  trade,  in  accord- 


486  8HIP, 

Ho.  27.  -^  KUward  and  otlun  v.  m>lMrt  and  aaothor,  8  Q.  B.  lSe-lS8. 

ance  with  Lord  Ellenbosough's  decision  in  Da  Costa  y.  Edmunds, 
4  Camp.  142 ;  the  Lobd  Chief  Justice,  without  laying  down  the 
rule  or  the  mode  of  proving  it,  assuming  it  to  prevail  in  practice, 
and  only  deciding  that  the  owner  may  notwithstanding  recover 

contribution  from  the  shipowner,  where  the  goods  were 
[*  137]  *  stowed  on  deck  according  to  the  usage  of  the  trade,  for 

a  loss  by  jettison. 
We  have  then  this  exception  forming  part  of  the  rule ;  and  we 
have  seen  that  Valin  introduces  another  for  which  there  is  no  very 
obvious  reason,  that  of  boats  or  other  small  vessels  going  from 
port  to  port ;  a  description  of  the  size  and  destination  of  vessels 
which  may  be  somewhat  difficult  of  application.  But,  although 
this  rule  of  excluding  goods  stowed  on  deck  from  contribution  to 
general  average  is  not  founded  on  any  universal  principle,  it  cer- 
tainly prevails  iu  practice  to  a  great  extent  Serjeant  Shee  truly 
states  that  the  law  is  the  same  on  this  subject  in  England  and  in 
America ;  and  Judge  Story,  in  his  valuable  edition  of  Abbott  on 
Shipping,  p.  355,  ed.  Boston,  1829,  proves  this  proposition  by  two 
decisions.  Th^  books  in  which  these  are  reported  are  not  at  hand : 
but  we  have  already  shown  that  the  law  of  England  has  stopped 
very  short  of  the  doctrine  that  no  owner  of  goods  stowed  on  deck 
shall  under  any  circumstances  be  allowed  to  recover  contribution 
on  general  average.  The  question  between  the  merchant  and  the 
shipowner  may  be  different  from  that  between  either  of  them  and 
the  underwriters,  because  the  former  may  agree  to  stow  the  goods 
in  such  a  manner  that  the  latter  will  not  be  at  all  responsible  for 
their  loss. 

But  it  seems  to  the  Court,  for  the  reasons  assigned,  that  the 
mere  fact  of  stowing  them  on  deck  will  not  relieve  the  under- 
writer from  responsibility,  inasmuch  as  they  may  be  placed  there 
according  to  the  usage  of  the  trade,  and  so  as  not  to  impede  the 
navigation  or  in  any  way  increase  the  risk. 

JiidgmerUfor  the  plaiiUiff. 

[*  138]  *  The  issues  in  fact  were  tried  before  Lord  Denman,  Oh. 
J.,  at  the  London  Sittings  after  Michaelmas  Term,  1840; 
when  a  verdict  was  found  for  the  plaintiffs  on  the  first  issue,  and 
for  the  defendants  on  all  the  others.  In  Hilary  Term,  1841,  Sir 
W.  W.  FoUett,  for  the  plaintiffs,  obtained  a  rule  nisi  for  a  new 
trial  or  for  judgment  rum  obstante  veredicto. 
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At  the  sittings  in  bancftfter  last  tenn,^  Kelly,  R  Y.  Richards, 
and  J.  Greenwood  showed  cause ;  and  Sir  W.  W.  PoUett,  Solicitor- 
General,  Crowdei',  and  Butt  supported  the  rule. 

The  points  discussed,  and  the  course  of  the  argument,  will  suffi- 
ciently appear  from  the  judgment.  Several  of  the  authorities 
mentioned  on  the  fogument  of  the  demurrer  were  referred  to ;  and 
also  the  following:  Cfmnirigham  v.  FoManquty  6  0.  &  P.  44; 
Bra  Abr.  Customes,  pi  69;  KennyeoH  V.  Bogeii^y  2  Bulst  250; 
Dane  v.  Medhurtty  cited  2  Bulst  252 ;  Comhea^s  Ca^e,  9  Co.  Eep. 
75  a,  see  75  I ;  Case  of  Monopolies,  11  Co.  Bep.  84  &,see  85  b  ;  note 
9  to  1  Chitty's  Bl.  Com.  Introd.  s.  3,  p.  70  [75],  Foster^  J., 
in  JEdie  v.  £agt  India  Company,  2  Burr.  1216,  1226;  Doctor  and 
Student^  p.  34,  35,  Di.  I.  c.  10,  Co.  Lit.  110  b. 

Cur.  adv.  vult 

Lord  Denman,  Ch.  J.,  in  this  term  (April  28th),  delivered  the 
judgment  of  tiie  Court :  — ^ 

This  was  an  action  against  underwriters,  on  a  time  policy 
eflfected  on  a  steamer  navigating  between  Waterford  and  London, 
for  the  loss  of  pigs  necessarily  thrown  overboard  in  a  storm 
by  the  master  for  the  safety  of  *  his  ship,  and  which  the  [*  189] 
owner  of  the  ship  has  been  compelled,  by  the  Irish  Court 
61  Exchequer^  to  make  good  to  the  owner  of  them. 

To  a  declaration  for  this  claim  several  pleas  were  pleaded.  We 
are  required  to  observe  on  the  following.  First:  that  the  pigs 
were  stowed  on  deck.  This  plea  was  demurred  to,  and  on  argu- 
ment we  have  held  it  bad,  because  there  may  be  undoubtedly  a 
state  of  facts  in  which  the  underwriters  would  be  liable  for  goods 
stowed  on  deck. 

But  at  the  trial  at  Guildhall  other  defences  were  raised.  Two 
pleas  set  forth  a  custom  of  London,  that  the  owner  of  goods  stowed 
on  deck  should  not  receive  any  contribution  by  way  of  general 
average  from  the  shipowner  in  respect  of  the  jettison  of  goods  so 
stowed,  and  a  similar  custom  that  the  underwriters  on  ship  should 
not  be  liable  to  contribute  by  way  of  general  average  in  respect 
of  such  goods.  Another  plea  stated  that  the  pigs  were  placed  on 
deck,  and,  by  reason  thereof,  the  management  of  the  vessel  was 
obstructed  and  the  danger  of  navigation  increased,  and  that  the 

1  February  \nt  and  2nd,  1842.    Before  Lord  Dekman,  Ch.  J.,  Patteson,  and 

Ck>LERI1>0£,  JJ. 
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defendants  had  no  notice  or  knowledge  that  the  yessel  would  be 
employed  in  the  carriage  of  goods  on  deck.  On  all  these  pleas 
issues  were  joined;  and  the  verdict  was  for  the  defendants:  but 
the  jury  added,  in  answer  to  a  question  which  I  submitted  to  them 
at  the  instance  of  the  learned  counsel  for  the  plaintiffs,  that  the 
goods  were  shipped  according  to  the  usual  course  of  the  trade. 

A  rule  was  granted  for  a  new  trial,  on  account  of  misdirection 
in  telling  the  jury  that  there  was  evidence  of  the  customs  laid  as 
customs  of  London,  though  the  witnesses  to  prove  them  said  that 

they  also  prevail  in  other  English  ports.  This  was  said 
[*  140]  to  establish,  not  a  *  local  custom,  but  a  general  law ;  and 

the  Solicitor-General  urged  that  the  custom  secondly  stated 
amounted  to  no  more  than  the  known  principle  that  underwriters 
cannot  be  liable  for  a  risk  concealed  from  them.  We  are  not  pre- 
pared to  agree  with  the  former  proposition ;  as  it  rather  appears 
to  us  that  the  custom  might  be  properly  described  as  a  custom  of 
trade  in  London,  though  it  should  also  exist  in  other  ports.  In- 
deed the  absence  of  averment  of  ignorance  raises  a  serious  objec- 
tion to  the  validity  of  the  customs  themselves ;  for  the  stowage  of 
goods  on  deck  with  the  consent  of  the  owner  of  the  goods  or  of  the 
underwriter  could  not  by  any  reasonable  custom  affect  his  rights 
against  either.  The  rule,  therefore,  in  the  second  place,  was  to 
enter  judgment  for  the  plaintiffs,  notwithstanding  the  verdict 
found  for  defendants  on  these  two  pleas,  the  second  of  which 
states  a  custom  open  to  a  further  objection,  that  it  may  assume  to 
vary  the  obligation  created  by  the  policy. 

The  plaintiffs  have  a  right  to  ask,  and  do  ask,  for  a  new  trial 
on  another  ground,  contending  that  the  verdict  on  the  last  issue 
was  not  warranted  by  the  evidence.  That  issue  was  whether  the 
stowage  on  deck  did  in  fact  obstruct  the  navigation,  and  whether 
that  mode  of  stowage  was  known  to  the  underwriters.  On  the 
obstruction  in  fact  there  was  evidence  both  ways:  but,  on  the 
knowledge  of  the  underwriters,  it  was  argued  as  irresistibly  fol- 
lowing the  notoriety  of  the  practice  in  the  employment  of  steamers 
in  the  cattle  trade  between  Ireland  and  Britain.  That  knowledge, 
however,  the  jury  expressly  negatived. 

In  addition  to  this,  the  learned  counsel  for  the  plaintiffs  insisted 

that  the  finding  of  the  jury  on  the  collateral  question 
[*  141]  decided  the  case  in  his  favour.    He  observed  *  that,  but  for 

the  new  rules,  the  Judge  at  Nisi  Prius  would  have  been 
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bound  by  Lord  Ellenboeough's  ruling  in  Da  Costa  v.  Edmunds 
(4  Camp.  142),  to  tell  the  jury  that  the  plaintiff  was  entitled, 
when  they  found  that  the  stowage  on  deck  was  conformable  to  the 
usage  of  this  particular  trade ;  because  the  underwriters  are  bound 
to  know  the  usages  of  the  trade  in  which  the  vessel  is  employed. 
Therefore  it  was  said  that  I  ought  to  have  told  the  jury  that  they 
did  in  fact  know  that  such  usage  existed  in  the  Irish  cattle  trade. 
But,  the  issue  being  precisely  on  the  question  whether  the  defend- 
ants actually  knew  that  the  vessel  would  be  employed  in  carrying 
goods  on  deck,  we  cannot  think  it  would  be  right  to  enter  the 
verdict  that  due  notice  was  given,  however  much  the  defendants 
might  be  bound  to  take  such  notice,  when  the  jury  found  that 
they  had  it  not  We  are  not,  however,  satisfied  with  the  verdict 
on  this  point,  considering  the  notoriety  of  the  practice  during  a 
very  considerable  period. 

With  this  doubt  on  the  correctness  of  the  verdict,  we  make  the 
rule  absolute  on  payment  of  costs. 

Rule  absolute  on  payment  of  costs. 

In  October,  1842,  the  plaintiffs  took  out  a  summons  to  show 
cause  why  they  should  not  be  at  liberty  to  amend  their  replica- 
tion; and  the  defendants,  on  the  hearing,  before  Coleridge,  J., 
desired  leave  to  plead  the  additional  plea  after  mentioned,  if  the 
amendment  proposed  on  the  other  side  were  permitted.  The 
learned  Judge,  after  taking  time  for  consideration,  refused  to 
make  any  order.  The  plaintiffs  did  not  renew  their  application 
for  an  amendment  Kelly,  in  Trinity  Term,  1843,  obtained  a 
rule  to  show  cause  why  the  defendants  should  not  have  leave  to 
add  the  following  plea. 

**  And,  for  a  further  plea  to  the  first  count,  the  defendants  say 
that  the  said  deed  poll  in  that  count  and  hereinbefore  above  men- 
tioned was  and  is  a  certain  common  and  known  mercantile  con- 
tract and  instrument,  that  is  to  say,  a  policy  of  assurance,  in  the 
terms  and  words  and  figures  as  aforesaid.  And  the  defendants 
say  that  the  said  pigs  in  the  first  count  mentioned,  and  therein 
alleged  to  have  been  cast  and  thrown  overboard,  had 
•been  and  were  shipped  and  loaded  for  the  said  voyage  [*142] 
in  and  upon  the  deck  of  the  said  vessel,  and,  from  the 
time  of  said  shipment  continually  until  and  at  the  time  of  their 
being  so  cast  and  thrown  overboard,  had  remained  and  were  so 
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laden  and  placed  in  and  upon  the  said  deck  of  the  said  vessel 
And  the  defendants  further  toy  that  the  6aid  policy  of  assurance, 
construed  and  interpreted  according  to  mercantile  usage  and  meafa- 
ing,  touching  and  concerning  the  words  and  clauses  therein  con- 
tained respecting  the  losses  and  damages,  adventures  and  perils^ 
in  the  said  policy  mentioned,  that  is  to  say,  of  the  seas,  men-of- 
war,  fire,  enemies^  pirates,  rovers,  t}iieves,  jettisons,  letters  of 
mart  and  countermart,  surprisals,  takings  at  sea,  arrests,  restraints 
and  detainments  of  all  kings,  princes,  and  people  of  what  nation, 
Condition,  or  quality  8oever>  barratry  of  the  master  and  mariners, 
and  of  all  other  perils,  losses,  and  misfortunes  that  have  or  shall 
come  to  the  hurt,  detriment,  or  damage  of  the  liubject-matter  of 
this  assurance,  or  any  part  thereof,  and  also  that  the  ship  and 
freight  shall  be  and  are  warranted  free  from  average  under  £3  per 
cent  unless  general  or  the  ship  be  stranded,  does  not  extend  to  or 
include  a  general  average  loss  or  contribution  in  respect  uf  jetti- 
son of  a  cargo  loaded  on  deck  as  in  this  plea  mentioned,  nor  does 
such  loss  attach  to  the  said  policy ;  but  that  the  said  words  and 
clauses  in  the  said  policy  have  acquired  and  bear,  by  the  usage 
and  custom  of  merchants  in  respect  of  policies  of  assurance,  a  cer- 
tain definite  meaning  well  known  to,  and  understood  and  acted 
upon  by,  all  merchants  and  others  becoming  partied  to  or  dealing 
in  respect  of  such  mercantile  contracts  or  instruments,  to  wit, 
policies  of  assurance,  that  is  to  say,  amongst  other  things,  that 
the  underwriter  or  underwriters  and  other  parties  becoming  in- 
surers upon  such  policies  shall  not  be  liable  to  any  general  aver- 
age loss  or  contribution  in  respect  of  jettison  of  any  caigo  loaded 
on  the  deck  of  any  vessel  so  insured.  *     Verification. 

In  Trinity  Term,  1843  (June  15th,  before  Lord  Denman,  CL  J., 
Patteson,  Williams,  and  Coleridge,  JJ.):  — 

Sir  W.  W.  Follett  and  Crowder  showed  cause.  —  The  Court,  on 
the  demurrer,  has  decided  the  general  question  of  law  against  the 
defendants  on  their  second  plea.  The  attempt  now  is  to  substi- 
tute for  the  matter  of  that  second  plea  allegations  turning  the 
question  of  law  into  a  question  of  fact  The  plea  is  unusual,  and, 
if  allowed,  would  tend  to  protract  the  litigation;  for  a  verdict 
upon  it  could  not  be  supported.  An  issue  ought  not  to  be  added 
after  the  Court  has  granted  a  new  trial.  The  object  of  the  motion 
is,  in  efifect,  to  try  a  new  cause. 

Kelly,  J.  Greenwood,  and  J.  W.  Smith,  contrd.  —  There  may 
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be  no  precedent  for  the  plea ;  but  the  point  to  be  raised  has  not 
arisen  since  the  New  Rules.  The  proposed  plea  turns  on  a  real 
question  of  fact,  namely,  whether  certain  expressions  in  a  mei^ 
cantile  contract  have,  by  usage,  acquired  a  particular  mean- 
ing; as  in  Mason  v.  Skurray  (1  Park  on  Ins.  253,  *8th  [*143J 
ed.),  and  Donaldson  y.  Forster  (Abbott  on  Shipping,  259, 
260  note  w,  6th  ed.X  It  appears  also  from  OotUd  v.  Oliver  (2 
Man.  &  G.  208)  that  where,  as  in  this  case,  a  custom  to  excuse 
loading  upon  deck  is  set  up  on  one  side,  it  may  be  met  by  evi* 
dence,  on  the  other  side,  of  a  custom  fixing  the  loss  on  the  par- 
ticular parties.  The  defence  ought  not  to  be  excluded,  and  cannot 
be  introduced  unless  put  upon  the  record.  [Coleridge,  J.  — Has 
the  proposed  plea  any  other  effect  than  that  of  adding  something 
to  that  which  was  held  a  demurrable  plea?]  The  effect  is  not 
merely  that  [Lord  Denman,  Ch.  J.  —  We  cannot  grant  such  a 
rule  as  this  without  great  consideration.]  Cur.  adv.  wlU 

At  the  sittings  in  the  ensuing  vacation,  June  23rd,  the  Court 
ordered  that  the  rule  should  be  DischargecL 
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13  Q.  B.  D.  318-224  (8.  o.  53  L.  J.  Q.  B.  133;  49  L.  T.  768 ;  S3  W.  B.  655;  5 Asp.  U. 

C.  187). 

Ship.  —  General  Average.  —  Charter-party.  —  Deck  Cargo  Jettisoned.  —  [218] 
'' At  Merchant's  RiiL'' 

It  was  stipulated  in  a  charter-party  that  the  <<  ship  should  be  provided  with 
a  deck  cargo  if  required  at  full  freight,  but  at  merchant's  risk  "  :  — 

Held,  reversing  the  decision  of  the  Queen's  Bench  Division,  that  the  words 
<*  at  merchant's  risk  "  did  not  exclude  the  right  of  the  charterers  to  general 
average  contribution  from  the  shipowners  in  respect  of  deck  cargo,  shipped  by 
the  charterers,  and  necessarily  jettisoned  to  save  the  ship  and  the  rest  of  the 
cargo. 

Appeal  by  the  plaintiffs  from  the  decision  of  the  Queen's  Bench 
Division  ordering  judgment  to  be  entered  for  the  defendants. 

The  action  was  by  the  shippers  of  a  cargo  of  iron  and  wood  on  a 
steamer  they  had  chartered  of  the  defendants,  the  shipowners,  on 
a  voyage  from  a  Baltic  port  to  London,  to  recover  a  general  aver- 
age contribution  from  the  shipowners  for  the  jettison  of  a  deck 
cargo  of  timber.      B7  the  charter-party  it  was  stipulated  that 
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"  the  steamer  shall  be  provided  with  a  deck  load  if  required  at 
full  freight,  bpt  at  merchant's  risk,"  and  it  was  admitted  that 
such  cargo  was  properly  and  necessarily  jettisoned  to  save  the  ship 
and  the  rest  of  the  caigo,  and  also  that  by  reason  of  a  custom  to 
carry  deck  caigoes  of  timber  on  similar  voyages,  the  shipowners 
were  liable  unless  protected  by  the  above  stipulation  in  the  char- 
ter-party. The  Queen's  Bench  Division  held  that  the  words  at 
"  merchant's  risk  "  excluded  the  right  of  the  plaintiffs  to  general 
average  contribution,  and  gave  judgment  therefore  for  the  defend- 
ants. The  special  case  containing  the  facts  is  substantially  set  out 
in  the  report  of  the  case  in  the  Queen's  Bench  Division  (10  Q.  K 
D.  426). 

Cohen,  Q.  C. ,  and  J.  G.  Barnes,  for  the  plaintiffs.  —  The  claim 
for  contribution  for  the  jettison  of  a  deck  cargo  could  not  be  main- 
tained, if  there  had  not  been  the  custom  to  carry  such 
[*  219]  cargoes  on  these  *  voyages  from  a  Baltic  port  Wright  v. 
Marwood,  7  Q.  B.  D.  62.  There  being  then  this  custom, 
the  defendants  are  admittedly  liable  unless  exempted  by  these 
words  **  at  merchant's,  risk  '  in  the  stipulation  in  the  charter- 
party.  The  question  therefore  is,  what  is  the  meaning  of  the 
words  ?  It  cannot  mean  to  free  the  shipowners  from  all  liability, 
but  only  from  liability  from  any  risk  under  the  contract  to  cany. 
Schmidt  v.  Royal  Mail  Steamship  Co. ,  45  L.  J.  Q.  B.  646 ;  Crooks 
V.  Allan,  5  Q.  B.  D.  38;  and  McCawley  v.  Fumess  Railway  Co,, 
L.  R  8  Q.  B.  57. 

Myburgh,  Q.  C.  (Webster,  Q.  C,  with  him),  for  the  defendants. 
—  The  words  "  at  merchant's  risk  "  do  not  refer  to  the  carrier's  lia- 
bility, for  it  is  not  in  that  part  of  the  charter-party  which  relates 
to  the  carriage.  It  was  intended  to  refer  to,  and  clearly  does  refer 
to,  the  liability  to  contribute  to  general  average,  for  the  perils  of 
the  sea,  &c. ,  are  excepted  expressly  by  the  usual  exception  against 
those  risks  in  the  charter-party,  and  therefore  there  is  no  other 
risk  to  which  these  words  could  apply. 

Beett,  M.  R  —  In  this  case  the  plaintiffs,  timber  merchants, 
shipped  on  the  defendants'  vessel  a  cargo  of  timber,  part  of  which 
was  deck  cargo,  and  also  a  cargo  of  iron,  under  different  contracts. 
The  ship  had  been  chartered  by  the  plaintiffs,  but  the  goods  were 
shipped  under  a  bill  of  lading  which  referred  to  the  charter-party. 
During  the  voyage  part  of  the  deck  cargo  was  jettisoned  for  the 
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safety  of  the  vessel  and  rest  of  the  cargo,  and  this  action  has  been 
brought  for  general  average  contribution  against  the  shipowners, 
and  it  has  been  contended  that  they  are  not  liable  by  reason  of  a 
stipulation  in  the  charter-party.     The  first  thing  to  be  noticed  is 
that  the  ship  was  not  a  general  ship,  but  one  which  took  only 
these  two  cargoes  of  iron  and  timber.     The  clause  in  the  charter- 
party  on  which  the  defendants  rely  is  as  follows :  "  The  steamer 
shall  be  provided  with  a  deck  load  if  required  at  full  freight,  but 
at  merchant's  risk. "     It  is  obvious  that  this  is  a  stipulation  in 
favour  of  the  shipowners,  for  in  order  to  earn  a  larger  freight  they 
may  require  part  of  the  cargo  to  be  deck  caigo,  and  then  it  is  to 
be  at  the  merchant's  risk.     My  Brother  Cave,  who  deliv- 
ered the  judgment  *  of  the  Divisional  Court,  held  that   [*  220] 
this  stipulation  absolved  the  shipowners  from  liability  to 
contribute  to  general  average.     It  must  be  admitted  that  if  there 
were  an  improper  jettison  by  the  master  and  crew,  this  stipula- 
tion would  relieve  the  shipowners  from  liability,  and  therefore  my 
Brother  Cave  felt  this  difficulty,  that  if  the  shipowners  were  to  be 
held  liable  to  contribute  to  general  average  in  respect  of  jettison 
of  any  of  this  cargo,  this  strange  result  would  seem  to  follow, 
namely,  the  shipowners  would  not  be  liable  for  an  improper  jetti- 
son, but  they  would  be  for  a  jettison  properly  and  rightly  made. 
We  have  to  say  if  we  agree  with  the  decision  of  the  Divisional 
Court     The  stipulation  is  in  favour  of  the  shipowners,  and  is  in 
restriction  of  their  liability  under  their  contract  to  carry.     The 
general  rule  is  that  where  there  is  any  doubt  as  to  the  construction 
of  any  stipulation  in  a  contract,  one  ought  to  construe  it  strictly 
against  the  party  in  whose  favour  it  has  been  made.     Now  by 
what  right  is  it  that  the  owner  of  cargo  can  make  the  shipowner 
liable  to  contribute  in  respect  of  its  loss  ?    If  the  liability  is  in 
consequence  of  any  act  of  any  of  his  servants  for  which  the  ship- 
owner would  be  liable  but  for  this  stipulation,  then  it  follows 
that  the  defendants  are  freed  from  liability.     I  should  say  that 
this  stipulation  would  cover  any  act  of  the  master  or  crew,  which 
being  done  by  them  as  servants  of  the  shipowner  would  otherwise 
make  him  liable ;  it  therefore  covers  the  case  of  improper  jettison, 
also  a  loss  caused  by  a  collision  or  stranding  owing  to  the  negli- 
gence of  the  master  or  crew.     Does  it,  however,  cover  this  claim 
for  contribution?    How  does  such  a  claim  arise?    In  theory  it 
arises  from  an  act  done  by  the  master  of  the  ship,  not  as  the  ser- 
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vant  of  the  shipownery  but  as  the  servant  of  the  caigo  owner,  a 
relation  which  is  imposed  on  him  by  the  necessity  of  the  casa 
It  arises  by  reason  of  a  voluntary  sacrifice  by  the  cargo  owner  for 
the  benefit  of  the  ship  and  cargo,  and  not  from  any  act  done  by  the 
shipowner  at  alL  By  what  law  does  the  right  arise  to  general 
average  contribution  ?  Lord  Bramwell  in  his  judgment  in  Wright 
V.  JUancood,  7  Q.  R  D.  62,  at  p.  67,  considers  it  to  arise  from  an 
implied  contract,  but  although  I  always  have  great  doubt  when 
I  differ  from  Lord  Bbahwell,  I  do  not  think  that  it  forms  any 

part  of  the  contract  to  carry,  and  that  it  does  not  arise 
[*  221]   *  from  any  contract  at  all,  but  from  the  old  Ehodian  laws, 

and  has  become  incorporated  into  the  law  of  England  as 
the  law  of  the  ocean.  It  is  not  as  a  matter  of  contract,  but  in 
consequence  of  a  common  danger,  where  natural  justice  requires 
that  all  should  contribute  to  indemnify  for  the  loss  of  property 
which  is  sacrificed  by  one  in  order  that  the  whole  adventure  may 
be  saved.  If  this  be  so,  the  liability  to  contribute  does  not  arise 
out  of  any  contract  at  all,  and  is  not  covered  by  the  stipulation  in 
the  charter-party  on  which  the  defendants  rely.  I  therefore  dis- 
agree with  the  decision  of  the  Divisional  Court  in  this  case.  The 
diflSculty  which  my  Brother  Cave  felt  as  to  the  meaning  of  the 
words  in  the  charter-party  does  not  arise,  because  the  acts  of 
the  captain  with  reference  to  properly  or  improperly  jettisoning 
part  of  the  cargo  axe  not  both  done  by  him  in  the  same  capacity, 
one  is  done  by  him  as  the  agent  of  the  cargo  owner,  and  the  other 
as  the  servant  of  the  shipowner.  For  these  reasons  I  think  that 
the  liability  to  general  average  contribution  is  not  covered  by  any 
words  of  the  contract  in  the  charter-party,  and  consequently  that 
the  defendants  are  liable. 

Baggallay,  L.  J.  — I  am  of  the  same  opinion.  The  qnestion 
has  arisen  in  conseqnence  of  the  introduction  into  the  charter- 
party  of  the  words  "  the  steamer  shall  be  provided  with  a  deck 
load  if  required  at  fiill  freight,  but  at  merchant's  risk, '  and  that 
condition  is  incorporated  into  the  bill  of  lading  which  we  are  now 
considering.  Now  I  do  not  understand  that  tihe  Divisional  Court 
dissented  from  the  general  principle  laid  down  by  Lord  Justice 
Lush,  then  Mr.  Justice  Lush,  in  Schmidt  v.  Bayal  Mail  Steam^ 
ship  Co, ,  45  L,  J*  Q.  B.  646,  and  Crooks  v.  AUan,  5  Q.  B.  D.  38, 
"*  That  the  office  of  the  bill  of  lading  is  to  provide  for  the  rights 
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and  liabilities  of  the  parties  in  reference  to  the  contract  to  carry, 
and  is  not  concerned  with  liabilities  for  general  average,  and  that, ' 
unless  the  contrary  appears,  the  words  must  be  construed  with 
reference  to  the  contract  to  carry. "     Adopting  that  principle,  the 
Court  below  proceeded  to  consider  whether  there  was  anything  to 
the  contrary  in  the  particular  case  then  under  consideration.    Now 
I  draw  a  dififerent  inference  as  far  as  regards  the  circum- 
stances of  the  case  to  those  which  the  *  Court  below  drew.   [*  222] 
Therefore>  quite  agreeing  with  it  as  far  as  regards  the 
principle,  I  differ  from  it  as  to  the  mode  in  which  it  is  applied. 
I  think,  therefore,  the  appeal  must  be  allowed. 

BowEN,  L.  J.  —  It  seems  to  me  that  this  case  raises  a  question 
upon  the  constniction  of  the  charter-party  owing  to  the  reference 
which  is  made  to  it  in  the  bill  of  lading.  That  being  so,  the  first 
matter  which  we  have  to  discuss  is,  whether  there  are  any  and 
what  rules  or  maxims  to  be  brought  to  bear  upon  the  interpreta- 
tion of  either  document  First  of  all  we  are  presented  with  a 
canon  by  the  late  Lord  Justice  Lush,  in  Crooks  v.  Allan,  5  Q.  B. 
D.  38,  at  p.  40,  where^  adopting  the  words  he  himself  used  in  the 
case  of  Schmidt  v.  Royal  Mail  Steamship  Co.,  45  L.  J.  Q.  B.  646, 
he  says,  **  The  office  of  the  bill  of  lading  is  to  provide  for  the  rights 
and  liabilities  of  the  parties  in  reference  to  the  contract  to  oarry 
and  is  not  concerned  with  liabilities  to  contribution  in  general 
average.  *  Now  the  first  remark  which  I  desire  to  offer  upon  that 
proposition  is,  that  it  iB  not,  strictly  speaking,  a  rule  of  law. 
Nobody  can  lay  down  a  universal  rule  of  law  for  the  inteiTpreta- 
tion  of  charter-parties  or  of  bills  of  lading.  In  my  view  it  really 
is  a  wise  observation  brought  to  bear  upon  the  construction  of  a 
mercantile  document  in  ordinary  mercantile  use  from  the  experi- 
ence of  those  who  are  conversant  with  such  business.  It  is  a  prac-. 
tical  canon,  not  a  rule  of  legal  interpretation ;  but  still  it  deserves 
all  the  weight  whioh  the  great  authority  of  Lord  Justice  Lush 
would  give  it  There  i»  in  the  second  place  another  rule  of  con- 
struction which  one  would  bring  to  bear  upon  this  charter*party, 
and  that  is,  that  one  must  see  if  this  stipulation  which  we  have 
got  to  construe  is  introduced  by  way  of  exception  or  in  favour  of 
one  of  the  parties  to  the  contract,  and  if  so,  we  must  take  oara 
not  to  give  it  an  extension  beyond  what  is  fairly  necessary,  be- 
oauee  those  who  wish  to  introduce  words  in  a  contract  in  order  to 
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shield  themselves  ought  to  do  so  in  clear  words.  Now  the  words 
we  have  to  construe  are  these :  after  providing  in  the  earlier  part 
of  the  charter-party  that ""  the  ship  is  to  load  from  the  factors  of 
the  merchant  a  full  and  complete  cargo/  &c.,  &c.,  it  states  that 

**  the  steamer  shall  be  provided  with  a  deck  load  if  re- 
[•  223J  quired  at  full  freight,   but  at  *  merchant's  risk. "      Now 

that  clearly  is  a  stipulation  in  favour  of  the  shipowners, 
and  primtt  facie  it  seems  to  me  meant  to  relieve  them  from  the 
responsibility  of  some  act  of  their  servants  by  which  they  would 
otherwise  be  bound,  and  from  the  incidents  of  some  risk  which 
otherwise  would  fall  upon  them  as  carriers  and  under  their  con- 
tract of  carriage.  It  would,  I  think,  clearly  cover  improper 
jettison,  also  it  would  cover  negligence  of  the  captain  or  crew, 
occasioning  stranding  or  collision,  and  any  other  acts,  if  any 
there  be,  of  the  servants  of  the  shipowners  for  which  they  would 
otherwise  be  responsible. 

But  does  it  cover  this  claim  for  general  average  contribution  ? 
What  is  this  claim,  and  how  does  it  arise  ?  In  the  investigation 
of  legal  principles  the  question  whether  they  arise  by  way  of  im- 
plied contract  or  not  often  ends  by  being  a  mere  question  of  worda 
General  average  contribution  is  a  principle  which  comes  down  to 
us  from  an  anterior  period  of  our  history,  and  from  the  law  of 
commerce  and  the  sea.  When,  however,  it  is  once  established  as 
part  of  the  law,  and  as  a  portion  of  the  risks  which  those  who 
embark  their  property  upon  ships  are  willing  to  take,  you  may  if 
you  like  imagine  that  those  who  place  their  property  <m  board  a 
ship  on  the  one  side,  and  the  shipowner  who  puts  his  ship  by  the 
quay  to  receive  the  cargo  on  the  other  side,  bind  themselves  by  an 
implied  contract  which  embodies  this  principle,  just  as  it  may  be 
said  that  those  who  contract  with  reference  to  a  custom  impliedly 
make  it  a  portion  of  the  contract  But  that  way,  although  legally 
it  may  be  a  sound  way,  nevertheless  is  a  technical  way  of  looking 
at  it.  This  claim  for  average  contribution,  at  all  events,  is  part 
of  the  law  of  the  sea,  and  it  certainly  arises  in  consequence  of  an 
act  done  by  the  captain  as  agent  not  for  the  shipowner  alone,  but 
also  for  the  cargo  owner,  by  which  act  he  jettisons  part  of  the 
cai^o  on  the  implied  basis  that  contribution  will  be  made  by  the 
ship  and  by  the  other  owners  of  cargo.  He  makes  the  sacrifice 
on  behalf  of  one  principal,  whose  agent  of  necessity  he  is,  on  the 
implied  terms,  if  you  like  to  call  it  so,  that  that  principal  shall 
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be  indemnified  afterwards  by  the  rest.  That,  however,  is  not  the 
class  of  shipowner's  risk  which  I  think  these  words  in  the  char- 
ter-party are  intended  to  cover,  though  I  do  not  consider  the  point 
clear,  because  it  is  a  timber  contract  in  the  Baltic,  at 
many  or  most  of  *  which  ports  there  is  a  custom  to  load  [*  224] 
deck  timber,  and  to  contribute  to  the  jettisoning  if  it  ever 
become  necessary  to  jettison  it  It  is  difficult  at  first  sight  to 
free  oneself  from  the  idea  that  those  who  drew  this  contract  were 
thinking  of  the  jettison  of  a  deck  load  of  timber.  But  still,  what 
is  the  sound  principle  to  apply  ?  Why,  it  is  that  those  who  wish 
to  make  exceptions  in  their  own  favour,  and  by  which  they  are  to 
be  relieved  from  the  ordinary  laws  of  the  sea,  ought  to  do  so  in 
clear  words ;  and  on  that  principle  I  think  this  case  ought  to  be 
decided,  and  my  judgment  goes  upon  the  basis  that  the  terms  used 
here  are  not  clear  enough  to  absolve  the  shipowners. 

Judgment  reversed, 

ENGLISH  NOTES. 

Questions  of  general  average  in  connection  with  deck  cargo  stowed 
under  contract  with  the  shipowner  are  considered  in  certain  aspects 
under  No.  23,  and  Notes,  p.  425,  ante. 

The  cases  of  Milward  v.  Hibbert  and  Burton  v.  English^  and  other 
authorities  upon  the  extent  to  which  English  law  allows  claims  for 
general  average  contribution  in  respect  of  deck  cargo,  are  referred  to 
and  criticised  in  the  arguments  in  Royal  Exchange  Shipping  Co.  v. 
Dixon  (1886),  12  App.  Cas.  11,  56  L.  J.  Q.  B.  266,  m  L.  T.  206, 
35  W.  R.  461,  6  Asp.  M.  C.  92.  Lord  Watson  upon  those  arguments 
observes  (12  App.  Caa.  at  p.  19)  :  "  It  was  admitted  that  the  general 
rule  of  law  excludes  such  claim  of  contribution  ;  and  it  was  not 
seriously  disputed  that  the  decisions  which  establish  certain  excep- 
tions from  that  rule  either  affirm  or  assume  that  the  jettison  of  goods 
placed  on  the  deck  of  a  sea-going  vessel,  not  under  contract  express  or 
implied  with  the  shipper,  but  by  the  act  of  the  shipowner,  and  at 
his  risk,  cannot  give  rise  to  any  claim  of  [general]  average.  To 
admit  of  an  exception  in  that  case  would  be  tantamount  to  an  aboli- 
tion of  the  general  rule."  The  question  in  the  Royal  Exchange 
Shipping  Co,  v.  Dixon  was  whether  an  exception  in  favour  of  **  jet- 
tison "  in  the  bill  of  lading,  could  cover  goods  —  the  jettison  of  goods 
—  which  had  been  stowed  on  deck  in  accordance  with  a  custom  (or 
rather  common  practice)  of  shipowners  of  the  trade,  in  breach  of  the 
contract  with  the  shippers.  And  it  was  held  that  the  exception  did  not 
cover  a  jettison  of  such  goods. 
VOL.  XXIV 32 
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In  the  case  of  Wright  \,  Marwood  referred  to  in  the  judgment  of 
Brett,  M.  K.  (at  p.  494,  ante),  the  plaintiffs  shipped  cattle  on  a  gen- 
eral ship,  as  deck  cargo,  with  the  consent  of  the  defendants,  the  owners 
of  the  ship.  The  bill  of  lading  contained  the  stipulation:  '^  Vessel 
not  responsible  for  mortality  or  accident  of  any  nature  or  kind."  The 
vessel  meeting  with  bad  weather,  the  cattle  were  thrown  overboard  by 
orders  of  the  master  ;  and  it  was  found  that  this  act  of  jettison  was 
necessary  for  the  safety  of  the  ship.  The  Court  of  Appeal,  reversing 
the  judgment  of  the  Queen's  Bench,  who  had  held  the  case  not  distin- 
guishable from  Johnson  v.  Chapman  (p.  414,  ante),  held  that  the 
plaintiffs  could  not  recover  from  the  defendants  a  general  average  con- 
tribution for  the  loss  of  the  cattle. 

The  judgment  of  the  Court  of  Appeal  delivered  by  B&amwell,  L.  J., 
is  instructive  upon  the  principle  of  general  average  when  it  is  claimed 
as  applying  to  deck  cargo.  He  says  (7  Q.  B.  D.  at  p.  67)  :  <<  It  is  all- 
important  to  note  that  the  plaintiffs'  goods  were  deck  cargo  loaded  on 
deck  with  their  assent,  on  a  general  ship,  not  one  chartered  to  them,  no 
doubt  at  a  lower  freight  than  if  they  had  been,  as  we  suppose  they  might 
have  been,  below  deck  ]  and  that  there  is  no  custom  alleged  bearing  upon 
the  case.  Now,  when  such  sacrifice  is  made,  as  was  here,  for  the  com- 
mon good,  as  a  rule  it  comes  within  general  average,  and  must  be  borne 
proportionally  'by  those  interested.'  It  is  not  necessary  to  say  what 
is  the  origin  or  principle  of  the  rule,  but,  to  judge  from  the  way  it  is 
claimed  in  England,  it  would  seem  to  arise  from  an  implied  contract 
ifiter  se  to  contribute  '  by  those  interested.'  To  this  rule  there  is  an 
exception,  viz.,  deck  cargo  jettisoned  is  not  entitled  to  general  average 
contribution.  Here,  again,  the  reason  or  principle  is  perhaps  not 
important.  So  is  the  law.  The  reason  among  others,  however,  assigned 
is,  that  deck  cargo  is  a  dangerous  cargo,  certain  to  be  jettisoned  before 
any  other,  and  liable  to  be  unduly  jettisoned,  owing  to  the  facility  of 
doing  it,  when  cargo  under  hatches  would  not  be.  So  that  if  we  treat 
general  average  as  matter  of  implied  contract,  that  ought  not  to  be  im- 
plied where  risk  and  benefit  are  not  in  fetir  proportion.  If,  as  a  matter 
of  positive  law,  that  is  the  reason  which  caused  the  exception,  if  the 
goods  jettisoned  are  loaded  on  deck  without  the  shipper's  consent,  the 
shipowner  is  liable  to  the  goods  owner  ;  if  with  his  consent,  still  other 
cargo  owners  will  not  be.  To  this  exception,  however,  there  are  two 
exceptions,  which,  perhaps,  resolve  themselves  into  one,  viz.,  that 
coasting  vessels  are  without  the  exception,  and  also  those  cases  where 
by  custom  the  deck  cargo  is  one  customary  in  the  trade,  and  perhaps 
also  from  the  port  It  is  said  that  there  is  a  further  exception,  viz., 
whore  by  agreement  with  the  shipper  the  cargo  is  shipped  on  deck. 
^Vo  are  of  a  different  opinion.    In  the  first  place,  the  exception  is 
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stated  by  all  writers  and  authorities  as  extending  to  the  case  of  deck 
cargo,  whether  loaded  on  deck  with  or  without  the  owners'  consent.  It 
is  put  in  a  dilemma  ;  that  if  without,  there  is  a  remedy  against  the 
shipowner  ;  if  with,  it  is  the  act  of  the  cargo  owner  that  has  made  his 
goods  subject  to  extra  risk,  so  that  it  is  not  fair  that  other  cargo  should 
be  on  a  footing  with  his.  No  reason  can  be  given  for  the  claim  as  of 
general  average.  It  struck  me  for  the  moment  that  there  was  no  difEer- 
ence  between  a  custom  and  a  particular  agreement,  because  customs  are 
incorporated  in  agreements  unless  expressly  negatived,  and  are  there- 
fore part  of  them.  But  to  this  the  obvious  answer  was  given  by  Mr. 
Benjamin,  that  whatever  may  be  the  agreement  between  deck  cargo 
owner  and  shipowner,  the  other  cargo  owners  are  no  parties  to  it,  nor 
bound  to  inquire  into  it  or  notice  it,  as  they  are  bound  to  take  notice 
of  a  custom.  Then  it  is  said  that  it  is  established  by  authority.  We 
think  it  is  not.  We  are  dealing  now  with  the  plaintiffs'  claim  as  one 
of  general  average,  that  is  to  say,  of  a  right  to  contribution  from  ship 
freight  and  cargo.  The  first  case  relied  on  is  MUward  v.  Hibbert 
(3  Q.  B.  120).  That  was  an  action  against  underwriters  by  shipowner 
to  recover  what  the  shipowner  had  had  to  pay  as  a  contribution  by  way 
of  general  average  for  goods  jettisoned;  and  all  that  was  decided  was, 
that  a  plea  saying  that  it  was  a  deck  cargo  which  was  jettisoned  was 
bad,  '  for  not  showing  that  such  loading  was  improper  under  the  cir- 
cumstances.' It  may  be  observed  that  the  voyage  was  a  coasting 
voyage,  viz.,  from  Waterford  to  London.  The  judgment  begins  (p.  131), 
'  The  plea  assumes  that  in  no  case  whatever  can  the  shipowner  recover 
from  the  underwriter  the  value  of  goods  loaded  on  deck.'  It  then 
discusses  a  passage  in  an  edition  of  Lord  Tenterden  on  Shipping, 
published  after  his  death,  shows  it  varies  from  what  was  said  in 
editions  in  his  lifetime,  and  says  that  the  general  rule  is  not  so  large 
as  is  stated  in  the  later  edition.  The  judgment  then  proceeds  (p.  136)  : 
*  Now  it  is  obvious  there  may  be  other  and  valid  reasons  for  stowing 
goods  on  deck,'  and  finishes  thus  :  *It  seems  to  the  Court,  for  the 
reasons  assigned,  that  the  mere  fact  of  stowing  them  on  deck  will  not 
relieve  the  underwriter  from  responsibility,  inasmuch  as  they  may  be 
placed  there  according  to  the  usage  of  trade,  and  so  as  not  to  impede 
the  navigation,  or  in  any  way  increase  the  risk.'  It  was  not  averred 
in  the  plea  that  there  was  no  such  usage,  and  that  the  risk  was 
increased,  and  so  the  plea  was  held  bad.  That  case  has  no  bearing  on 
the  present  :  consistently  with  the  plea  there  might  have  been,  and,  in 
fact  probably  was,  the  custom.  Here  we  know  there  was  none.  The 
other  case  relied  on  by  the  plaintiffs  was  Johnson  v.  Chapman  (19  C. 
B.  N.  S.  563).  That  was  not  a  case  of  general  average.  The  plaintiff 
had  chartered  the  defendants'  ship,  loaded  the  whole  cargo,  part  of 
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which  by  the  charter  was  to  be,  and  was,  deck  cargo,  and  were  held 
entitled  to  a  contribution  from  the  ship,  and  with  reason.  They  were 
not  seeking  it  from  other  cargo  owners,  but  from  the  shipowner  who 
shared  the  benefit  and  ought  in  reason  to  share  the  risk  of  the  deck 
cargo.  As  Mr.  Benjamin  pointed  out,  the  counsel  for  the  shipowner 
never  contested  the  plaintiff's  right  if  it  was  a  case  of  sacrifice.  The 
counsel  for  the  plaintifEs  indeed  did  contend  for  what  was  not  contested; 
why  one  cannot  see,  unless  to  show  that,  though  deck  cargo,  it  was  not 
wreck  but  sacrifice.  But  what  is  the  judgment  ?  *The  question  is, 
what  was  wreck?'  (p.  581).  Mr.  Justice  Willks  discusses  that. 
Then  he  says  (p.  583)  :  '  In  this  case  there  was  a  deck  cargo,  and  the 
first  observation  naturally  would  arise  upon  its  being  a  deck  cargo,  and 
upon  the  exception  with  regard  to  deck  cargoes,  but  that  is  taken  out 
of  the  case  most  effectually  by  reference  to  the  charter-party.  This  is 
an  action  by  shippers  of  cargo  against  the  shipowner,  and  the  charter- 
party  contemplates  a  deck  cargo.  It  is  not  suggested  that  there  is  any 
statute  to  make  a  deck  cargo  illegal,  therefore  it  seems  something  more 
than  custom  to  have  deck  cargoes.  I  think  it  was  from  Quebec,  but  it 
is  not  necessary  to  refer  to  any  custom  affecting  the  voyage,  because, 
according  to  the  contract  between  the  parties,  there  was  to  be  a  deck 
cargo.  Then  immediately  you  find  that  the  deck  cargo  is  within  the 
contemplation  of  the  parties,  you  must  deal  with  it  as  if  shipping  a 
deck  cargo  was  lawful.  When  you  have  established  that  it  is  a  deck 
cargo  lawfully,  there  by  the  contract  of  the  parties  it  becomes  subject  to 
the  rule  of  general  average.'  Now  certainly  that  last  sentence  gives 
some  colour  to  the  plaintiffs'  contention.  But  the  learned  Judge  should 
be  understood  as  speaking  in  relation  to  the  subject-matter.  It  was 
not  a  claim  for  general  average  as  against  any  other  than  the  ship- 
owner. It  was  a  particular  claim  against  him,  and  is  said  to  be 
subject  to  the  '  rule '  of  general  average.  If  Mr.  Justice  Willes  had 
said  that  it  could  have  been  maintained  against  other  cargo  owners, 
had  there  been  any,  it  would  have  been  wholly  extra-judicial,  for  there 
were  none.  But  he  did  not  say  nor  mean  to  say  so.  For  he  says,  *  The 
deck  cargo  was  within  contemplation  of  the  parties,'  which  would  not 
be  true  of  other  cargo  owners.  The  case,  then,  was  not  one  of  general 
average.  It  was  as  though  the  plaintiffs  were  owners  of  such  cargo, 
and  A.  owner  of  other  cargo,  and  A.  had  agreed  to  contribute  if  deck 
cargo  was  jettisoned." 

The  judgment  —  having  thus  in  effect  shown  that  the  case  could  not 
be  maintained  is  one  of  general  average,  because  as  between  the  owners 
of  the  goods  jettisoned  and  the  owners  of  other  cargo,  there  was  no 
implied  agreement  for  the  carrying  of  a  deck  cargo  —  proceeded  to  show 
it  could  not  be  maintained  as  a  particular  right  against  the  shipowner 
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for  contribution.  For  either  tbe  claim  must  be  based  upon  the  propor- 
tion of  value  of  ship  and  freight  to  value  of  goods  jettisoned,  which  would 
put  upon  the  shipowners  an  extravagant  proportion  of  the  loss  ;  or  the 
value  of  the  other  goods,  though  not  contributing,  must  be  taken  into 
account  in  fixing  the  proportion.  But  assuming  the  claim  to  be  on  the 
latter  alternative,  the  Court  could  see  no  implied  agreement  for  com- 
pensation, if  the  cattle  were  jettisoned  ;  and  presumably  the  owners  of 
the  cattle  took  the  risk,  and  that  this  was  taken  into  consideration  in 
fixing  the  freight. 

ABIERICAN  NOTES. 

Tbe  shipowner  stows  cargo  on  deck  at  his  own  peril,  when  such  stowage  is 
not  sanctioned  by  commercial  usage,  or  he  has  not  the  owner's  consent  to 
place  them  there ;  such  cargo,  if  lost  or  jettisoned,  is  neither  a  loss  by  the 
dangers  of  the  sea,  nor  the  subject  of  general  average  with  the  rest  of  the 
cargo,  but  is  tbe  particular  loss  of  the  master  and  shipowner.  The  Delaware, 
14  Wallace  (U.  S.),  679,  598;  The  Paragon,  1  Ware  (U.  S.),  322,  325;  The 
Gran  Canaria,  16  Federal  Rep.  868  ;  Wood  v.  Phoenix  Ins.  Co,,  1  id.  235,  and 
8  id.  27;  Cram  v.  Aiken,  13  Maine,  229 ;  Sproat  v.  Donnell,  26  id.  185.  Under 
bills  of  lading  which  declare  that  property  is  to  go  on  deck,  when  the  vessel  is 
seaworthy  to  carry  a  cargo  under  deck,  and  there  is  no  general  custom  to  carry 
goods  on  deck  on  such  a  voyage,  and  the  loss  is  due  solely  to  their  being  there, 
the  owner  has  no  recourse  against  the  shipowner  or  vessel  for  a  jettison 
required  under  a  storm  which  would  probably  have  not  injured  the  vessel  if 
not  thus  laden.  Lawrence  v.  Minium,  17  Howard  (U.  S.),  100,  115.  In  such 
case  the  liability  of  the  ship  is  limited  to  ordinary  care  and  skill  on  the  mas- 
ter's part.  The  Hettie  Ellis,  20  Federal  Rep.  393,  507.  When  goods  are  car- 
ried on  deck  in  pursuance  of  a  general  custom,  or  a  vessel  is  known  to  be  one 
of  a  class  built  to  carry  a  deck  load,  on  which  it  is  customary  and  necessary  to 
carry  the  major  part  of  the  cargo  on  deck,  the  above  rule  fails,  and  such  cargo 
is  not  excluded  from  the  benefit  of  general  average.  See  The  Hettie  Ellis, 
supra;  The  May  Sf  Eva,  6  Federal  Rep.  628 ;  Wood  v.  Phcenix  Ins.  Co.,  8  id. 
27;  Hazleton  v.  Manhattan  Ins.  Co.,  12  id.  159;  The  Adele  Thackera,  24  id. 
809 ;  The  William  Crane,  50  id.  444 ;  The  Sprott,  70  id.  327. 


No.  29.  — HILL  V.  WILSON. 
(1879.) 

RULE. 

The  proper  place  of  adjustment  of  general  average  is  at 
the  termination  of  the  voyage ;  and  the  mere  temporary 
suspension  of  the  voyage  by  reason  of  the  necessity   of 
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repair  at  a  port  of  refuge  does  not,  as  between  the  shipowner 
and  the  owner  of  the  cargo,  make  that  port  the  proper  place 
of  adjustment ;  neither  does  the  circumstance  that  part  of 
the  cargo  is  necessarily  sold  at  that  port,  without  the  owner 
having  an  opportunity  of  exercising  an  option  of  having 
the  goods  sent  on. 

Hill  and  othen  v.  Wilion  and  others. 

4  C.  P.  D.  32*-3S5  (8.  c.  48  L.  J.  C.  P.  764 ;  41  L.  T^  412). 

[829]  Shipping.  —  Average  Adjustment  at  a  Port  of  Refuge.  —  Pro  Raid  Freight. 

The  mere  temporary  suspension  of  the  voyage  by  reason  of  the  necessity  of 
repairing  the  ship  at  a  port  of  refuge  does  not,  as  between  the  shipowner  and 
the  owner  of  cargo,  warrant  an  average  adjustment  at  the  intermediate  port. 

To  entitle  a  shipowner,  in  the  absence  of  a  special  contract,  to  demand 
pro  rata  freight,  where  the  goods  have  been  sold  at  an  intermediate  port  (being 
so  much  damaged  as  not  to  be  worth  forwarding),  it  must  be  shown  that  the 
owner  of  the  goods  had  an  option  of  having  them  sent  on  or  of  accepting  them 
at  such  intermediate  port. 

A  ship  sailed  from  Riga  for  Hull  with  a  general  cargo,  and  was  stranded, 
but  was  afterwards  got  off  (part  of  the  cargo  having  been  washed  out  of  her 
and  part  jettisoned)  and  towed  into  Copenhagen,  where  her  cargo  was  dis- 
charged, and  the  ship,  having  been  repaired  at  considerable  expense,  was  sent 
on  to  Hull  after  a  delay  of  about  two  months,  with  some  of  her  cargo  on  board, 
the  other  part  having  been  sent  on  by  the  master  in  other  vessels.  The  plain- 
tiffs* goods  were  so  much  damaged  as  not  to  be  worth  sending  on,  and  were 
(properly,  but  without  the  plaintiffs  having  an  oppoi*tunity  of  exercising  an 
option),  sold  at  Copenhagen,  and  an  average  adjustment  took  place  there 
according  to  Danish  law,  under  which  the  plaintiffs  were  charged  with  pro 
rata  freight  from  Riga  to  Copenhagen. 

In  an  action  for  the  price  realised  by  the  sale  at  Copenhagen:  — 

Held  J  that  the  shipowners  were  not  entitled  to  deduct  the  general  average 
expenses  ascertained  by  the  adjustment  at  Copenhagen,  nor;7ro  raid  freight. 

The  plaintiffs  in  this  action  are  the  indorsees  of  certain  bills 
of  lading  of  goods  shipped  in  November,  1876,  at  Riga,  on  board 
the  Virago,  for  carriage  to  and  delivery  at  Hull.  The  defendants 
are  the  owners  of  that  ship. 

The  Virago  sailed  from  Riga  with  a  general  cargo,  and  was 
stranded  and  injured.  Part  of  her  cargo  was  saved;  part  was 
washed  out  and  lost ;  and  part  was  jettisoned,  and  in  respect  of 
this  part  a  claim  for  general  average  arose.  The  ship  was  got  off", 
and  was  towed  into  Copenhagen  on  the  9th  of  December,  1876. 
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Her  cargo  was  there  discharged  on  the  3rd  of  January,  1877. 
She  was  repaired  at  a  large  expense  between  the  13th  and  31st  of 
January,  and  on  the  7th  of  February  was  sent  on  to  Hull,  where 
she  arrived  on  the  10th. 

The  plaintiffs*  goods  arrived  at  Copenhagen,  but,  being  much 
damaged,  were  there  sold ;  and  it  is  admitted  that  they  were  prop- 
erly sold.  The  present  action  is  brought  for  the  amount 
realised  *  by  the  sale,  after  deducting  such  charges  and  [*  330] 
general  average  expenses  as  the  defendants  would  be 
entitled  to  deduct  by  English  as  distinguished  from  Danish  law. 
As  a  matter  of  fact,  the  general  average  expenses  had  been  ascer- 
tained at  Copenhagen.  The  average  had  been  thus  adjusted  accord- 
ing to  Danish  law;  and  the  adjuster  had  charged  the  plaintiffs 
with  pro  ratd  freight  from  Eiga  to  Copenhagen.  The  result  was 
more  favourable  to  the  defendants  then  would  have  been  the 
case  if  the  adjustment  had  been  made  according  to  English  law ; 
and  the  defendants  claimed  to  deduct  from  the  proceeds  of  the 
sale  of  the  goods  a  larger  sum  than  the  plaintiffs  considered  them 
to  be  entitled  to.  The  defendants  paid  £1460  45.  9d.  into  Court ; 
and^it  was  admitted  that  that  sum  was  sufficient  if  the  defendants 
were  correct  in  their  contention.  It  was  also  agreed  that,  if  they 
were  in  the  wrong,  the  accounts  should  be  referred  to  some  third 
person  for  re-adjustment. 

The  Virago's  cargo,  when  she  left  Riga,  consisted  of  1893  tons 
of  goods :  of  these,  30  tons  were  jettisoned,  and  1643  were  sold 
at  Copenhagen.  There  then  remained  220  tons.  Of  these,  part 
was  forwarded  by  the  Mito  on  the  13th  of  December,  1876,  part 
by  the  Otto  on  the  31th  of  January,  1877,  and  part  by  the  Mito  on 
the  31st  of  January,  1877.  The  rest  (amounting  to  127  tons) 
came  to  Hull  in  the  Virago  herself.  The  Mito  and  the  Otto  both 
belonged  to  the  defendants  ;  and  f ul^  freight  (by  which  was  under- 
stood the  full  original  freight  from  Riga)  was  paid  for  that  part  of 
the  cargo  which  came  home  in  them.  Full  freight  was  also  paid 
for  so  much  of  the  127  tons  brought  home  in  the  Virago  as  did 
not  belong  to  the  defendants  themselves.  But  about  50  out  of 
these  127  tons  consisted  of  lathwood  which  had  been  abandoned 
to  the  defendants  as  underwriters  thereof ;  and  in  respect  of  these 
50  tons  no  freight  was  payable. 

The  cause  was  tried  before  Lindley,  J.,  at  the  Michaelmas 
Sittings,  1878,  when  a  verdict  was  found  for  the  plaintiffs,  and  was 
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heard  upon  further  consideration  on  the  19th  of  December,  1878, 
and  the  29th  of  March,  1879. 

J.  C.  Mathew  (Butt,  Q.  C,  and  Watkin  Williams,  Q.  C,  with  him), 
for  the  plaintiffs,  contended  that  the  adjustment  should 
[*  331]  have  been  *  made  at  Hull,  the  ship's  port  of  destination, 
and  not  at  Copenhagen,  the  ship  being  a  British  ship,  the 
bill  of  lading  being  an  English  bill  of  lading,  and  the  goods  being 
deliverable  in  England;  and  that  the  defendants  had  no  right 
to  deduct  pro  raid  freight  which  is  only  recoverable  when  provided 
for  by  the  bill  of  lading.  He  referred  to  Simond  v.  White,  2  B. 
&  C.  805 ;  2  Arnould  on  Insurance,  5th  ed.  872 ;  and  Benecke 
on  Indemnity,  ed.  1824,  p.  326. 

Edwin  Jones  (Webster,  Q.  C,  with  him)  contended  that  the 
adjustment  was  properly  made  at  Copenhagen,  where  there  was 
practically  an  abandonment  of  the  voyage,  a  complete  change  of 
the  adventure,  and  where  the  sale  of  the  bulk  of  the  cargo  took 
place  with  the  assent  of  all  parties  interested  ;  and  that  the  ship- 
owners were  entitled  to  pro  ratd  freight.  He  cited  Fletcher  v. 
Alexander^  L.  R,  3  C.  P.  375 ;  Afavro  v.  Ocean  Marine  InsuruTice 
Co,,  L  R.  9  C.  P.  595,  L.  R.  10  C.  P.  414 ;  1  Parsons  on  Shipping 
465  ;  2  Parsons,  366 ;  2  Phillips  on  Insurance,  5th  ed.  s.  1414. 

Ctvr  adv,  vult. 

March  29.  Lindley,  J.,  after  stating  the  facts  (at  arUe,  p.  502), 
delivered  judgment  as  follows :  — 

It  thus  appears  that  the  ship  with  part  of  her  original  cargo  on 
board  arrived  in  Hull,  the  original  port  of  discharge,  and  that  the 
defendants  received  the  original  full  bill  of  lading  freight  for  such 
cargo,  except  for  that  part  of  it  which  belonged  to  themselves  and 
paid  no  freight 

A  long  correspondence  wal  put  in  evidence,  and  was  referred 
to;  and  I  have  read  the  whole  of  it.  That  correspondence  and 
the  defendants'  answers  to  the  plaintiffs'  interrogatories  show,  — 
1.  that  the  cargo  forwarded  from  Copenhagen  was  forwarded  by 
the  instructions  of  the  consignees  or  the  underwriters,  —  2.  that 
the  whole  of  the  undamaged  cargo  might  have  been  brought  on 
to  Hull  in  the  Virago  herself  after  she  had  been  repaired,  —  3.  that 
the  plaintiffs  never  assented  to,  but  always  protested  against,  an 
adjustment  of  the  average  at  Copenhagen. 

Under  these  circumstances,  I  am  of  opinion  that  it  is  incum- 
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bent*  upon  the  defendants  to  show  that  the  Danish  [*332] 
adjustment  is  binding  upon  the  plaintiffs;  it  is  incum- 
bent on  the  defendants  to  show  that  the  voyage  was  terminated  at 
Copenhagen  by  the  occurrence  of  circumstances  which  necessitated 
or  justified  such  termination,  and,  as  a  consequence,  necessitated 
or  justified  a  general  average  adjustment  at  that  port. 

Very  little  information  is  to  be  obtained  upon  the  question 
what  circumstances  terminate  a  voyage  at  an  intermediate  port, 
when  the  ship  with  part  of  her  cargo  on.  board  arrives  at  her 
original  port  of  discharge.  The  only  cases  reported  in  our  own 
books  on  this  point  are  Fletcher  v.  Alexander,  L.  R.  3  C.  P.  375, 
and  MavTo  v.  Ocean  Marine  Insurance  Co,,  L.  R  9  C.  P.  595,  L. 
R.  10  C.  P.  414.  In  Fletcher  v.  Alexander,  a  ship  laden  with  salt 
sailed  from  Liverpool  for  Calcutta.  She  got  ashore,  and  returned 
to  Liverpool.  The  whole  cargo  except  100  tons  was  lost  or  so 
damaged  as  to  be  worthless ;  and  the  100  tons  were  not  forwarded. 
The  ship  herself  after  being  repaired  went  on  to  Calcutta,  her 
original  port  of  destination,  but  with  an  entirely  new  cargo,  and 
in  fact  on  a  totally  different  voyage.  It  was  decided,  amongst 
other  things,  that,  the  voyage  having  been  broken  up  at  Liverpool, 
Calcutta  was  not  the  place  for  adjustment.  The  arrival  of  the 
ship  at  Calcutta,  and  the  possibility  of  forwarding  the  undamaged 
salt  to  the  same  place,  did  not  prevent  the  Court  from  holding 
the  voyage  to  have  been  broken  up  at  Liverpool,  and  from  holding 
Liverpool  to  be  the  proper  place  for  adjustment.  In  Marvo  v. 
Ocean  Marine  Insurance  Co.,  a  ship  laden  with  wheat  sailed  from 
Varna  for  Marseilles.  She  became  disabled,  and  put  into  Con- 
stantinople. Part  of  the  cargo,  which  was  damaged,  was  sold 
there:  the  rest  was  trans-shipped  and  sent  on  to  Marseilles.  The 
ship  was  repaired  at  Constantinople  after  a  lapse  of  two  months ; 
but  whether  she  ultimately  proceeded  to  Marseilles  does  not 
appear.  The  above  steps  were  taken  by  the  direction  of  the  Con- 
sular Court  of  Constantinople ;  and  under  its  direction  an  adjust- 
ment of  average  was  made  there.  This  adjustment  was  make 
according  to  the  law  of  France,  which  under  any  circumstances 
was  the  law  applicable  to  the  case.  The  Court  held  that  the 
voyage  had  been  properly  broken  up  at  Constantinople, 
and  *  that  the  adjustment  there  was  binding,  although  [*  333] 
some  cargo  arrived  at  Marseilles  and  the  ship  was  herself 
repaired  and  sent  to  sea.     The  real  question  in  this  case  w£is  the 
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true  construction  of  an  English  policy  of  insurance  containing  the 
words  "general  average  as  per  foreign  statement;"  and  the  case 
does  not  throw  much  light  on  any  other  question. 

In  this  state  of  the  authorities,  it  is  necessary  to  consider  the 
matter  on  principle.  The  duty  of  the  shipowner  is,  to  complete 
the  voyage  if  he  can.  If  owing  to  perils  of  the  seas  he  is  compelled 
to  put  into  an  intermediate  port  for  repair,  his  duty  is,  to  refit, 
and  carry  on  such  part  of  the  original  cargo  as  is  fit  to  be  carried 
on.  If  this  is  done,  a  policy  on  the  ship  for  the  original  voyage 
will  cover  a  loss  sustained  after  she  has  been  repaired  and  is 
sailing  from  the  port  of  repair  to  her  original  port  of  destination ; 
and  a  policy  on  her  original  cargo  will  still  cover  so  much  of  such 
cargo  as  is  being  carried  in  her  between  the  same  ports.  In  a 
case  of  this  description,  the  original  voyage  ia  not  regarded  as 
broken  up  into  two,  viz.  first,  into  one  voyage  from  the  port  of 
sailing  to  the  port  of  refuge,  and  secondly,  into  another  voyage 
from  such  port  to  the  port  of  destination. 

Again,  if  the  shipowner,  being  unable  to  repair  his  ship,  tran* 
ships  the  cargo  and  sends  it  home  in  some  other  ship,  which  he 
may  do,  still,  as  between  him  and  the  original  consignees  of  the 
cargo,  the  original  voyage  is  treated  as  continuing,  in  the  absence 
of  some  agreement  to  the  contraiy.  This  appears  from  Shipton  v. 
Thornton,  9  Ad.  &  E.  314,  where  the  freight  payable  in  such  cases  is 
discussed.  Further,  in  a  case  of  this  description,  a  jwlicy  on  the 
cargo  for  the  original  voyage  will  cover  such  cargo  when  trans- 
shipped in  order  to  complete  such  voyaga  1  Arnould  on  Insurance, 
2nd  ed.  491. 

These  considerations  appear  to  me  to  show  that,  in  order 
to  uphold  the  Danish  adjustment  in  this  case  as  against  the 
plaintiffs  who  have  never  assented  to  it,  the  defendants  must 
prove  two  things,  viz.  first,  that  the  original  voyage  was  in  fact 
terminated  at  Copenhagen,  and  secondly,  that  it  was  so  terminated 
either  by  agreement  or  by  necessity,  i  e.  the  occurrence  of  circum- 
stances beyond  the  control  of  the  defendants,  and  such  as 
[*334]  rendered  *the  completion  of  the  voyage  on  the  terms 
originally  agreed  upon  physically  impossible,  or  so  clearly 
unreasonable  as  to  be  impossible  in  a  business  point  of  view. 

As  a  mere  question  of  fact,  my  opinion  is  that  the  voyage  did 
terminate  at  Copenhagen.  With  respect  to  90  tons  of  the 
original  cargo,  there  was  no  termination  whatever  of  the  voyage 
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at  that  port,  but  only  a  suspension  of  it  whilst  the  ship  was  under 
repair.  The  plaintiffs*  goods  were  no  doubt  sold  at  Copenhagen, 
and  as  to  them  the  voyage  obviously  terminated  there :  but  this 
of  itself  cannot  make  an  average  adjustment  there  binding  on  the 
plaintiffs,  as  will  be  seen  at  once  by  supposing  all  the  rest  of  the 
cargo  to  have  been  brought  home  in  the  Virago  after  a  short 
detention  for  repairs. 

But,  assuming  the  original  voyage  to  have  in  fact  terminated  at 
Copenhagen,  neither  the  necessity  for  its  termination  there  nor  its 
termination  by  any  agreement  binding  on  thp  plaintiffs  is  proved. 
The  desirability  of  having  the  average  adjusted  at  Copenhagen,  in 
order  to  obtain  an  allowance  of ,  distance  freight,  and  the  desira- 
bility of  bringing  about  a  separation  of  ship  and  cargo  in  order  to 
obtain  an  adjustment  at  Copenhagen,  were  clearly  seen  by  Hansen, 
and  were  pointed  out  by  him  to  the  defendants ;  and  the  corre- 
spondence satisfies  me  that  the  adjustment  at  Copenhagen  was  not 
the  consequence  of  an  inevitable  breaking  up  of  the  voyage  there, 
but  was  the  cause  of  tlie  voyage  being  broken  up  there,  so  far  as  it 
can  be  said  to  have  been  broken  up  with  respect  to  the  ship  and 
the  undamaged  goods. 

The  letters  which  show  this  to  have  been  the  case  are  as 
follows:  — 6th  of  December,  1876, 19th  of  December,  1876,  12th 
of  January,  1877,  13th  of  January,  1877,  15th  of  January,  1877, 
16th  of  January,  1877,  21st  of  January,  1877,  22nd  of  January, 
1877,  and  26th  of  January,  1877. 

In  coming  to  this  conclusion,  I  do  not  accuse  the  defendants  of 
bad  faith.  Their  letter  of  the  13th  of  January,  1877,  and  a  letter 
from  Mr.  Bott  to  them  of  the  4th  of  July,  1877,  show  that  the 
defendants  were  under  the  impression  that  the  proper  place  for 
adjusting  the  average  was  where  the  damaged  goods  were  sold,  or 
that  the  defendants  as  shipowners  had  some  option  in  the  matter. 
This  was  in  my  opinion  an  erroneous  view ;  and  for  the 
reasons  *  already  stated,  I  decide  that  the  plaintiffs  are  [*  335] 
not  bound  by  the  Copenhagen  adjustment 

The  defendants,  however,  contend  that,  irrespective  of  this 
adjustment,  they  are  entitled  to  charge  the  plaintiffs  pro  raid, 
freight  on  their  goods  which  were  carried  from  Riga  to  Copen- 
hagen and  there  sold.  This  contention  can  only  be  supported  by 
establishing  some  contract,  express  or  implied, binding  the  plaintiffs 
to  pay  'pro  rattt  freight.     Express  contract  there  is  none ;  and  the 
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only  grounds  relied  upon  for  implying  a  contract  are  that  the 
plaintiffs'  goods  were  sold  at  Copenhagen  with  their  consent  given 
expressly  or  impliedly  to  Hansen,  who  acted  for  the  best  for  all 
parties.  But,  assuming  this  to  be  so,  the  goods  were  in  fact  sold 
because  they  were  so  damaged  as  not  to  be  worth  forwarding ;  and 
a  sale  under  such  circumstances,  whether  approved  by  the  plaintiffs 
beforehand  or  ratified  afterwards  by  claiming  the  proceeds  of  sale, 
is  not  enough  by  English  law  to  render  distance  freight  payable : 
see  Hopper  v.  Bumess,  1  C.  P.  D.  137,  and  the  cases  there  cited 
To  have  that  effect,  tjie  circumstances  must  be  such  as  to  give  the 
cargo  owner  an  option  of  having  his  goods  sent  on  to  their  destina- 
tion, or  of  accepting  them  at  the  intermediate  port.  If,  having 
that  option,  he  accepts  the  goods  at  the  intermediate  port,  he  is 
bound  to  pay  pro  ratd  freight :  see  M'Lachlan  on  Shipping,  2nd 
ed.  p.  446.  But  here  the  plaintiffs  had  no  such  option  :  there  was 
nothing  equivalent  to  a  voluntary  acceptance  by  them  of  the 
goods  at  Copenhagen. 

Upon  both  points,  therefore,  my  judgment  is  for  the  plaintiffs, 
with  costs, — the  amount  to  be  referred  to  an  English  average 
adjuster.  Judgment  accordingly, 

AMERICAN  NOTES. 

While  a  maritime  lien  for  seamen's  wages  and  for  bottomry  does  not 
depend  on  possession,  it  is  otherwise  in  general  average.  The  shipowner  or 
master  has  a  duty  of  having  an  adjustment  made  of  the  general  average,  and 
a  right  to  retain  the  goods  liable  to  contribution,  which  right  is  dependent 
upon  possession ;  he  has  a  maritime  lien  on  the  interests  saved,  and  remain- 
ing in  possession,  for  the  amount  due  in  contribution  to  the  owner  of  the  ship; 
and  the  owner  of  goods  sacrificed  has  a  corresponding  lien,  on  what  is  saved, 
for  the  amount  due  him.  Cutler  v.  Roe,  7  Howard  (U.  S.),  729,  731 ;  Ralli  v. 
Troopy  157  United  States,  386,  400.  The  omission  by  the  master,  upon  the 
arrival  of  the  ship  at  a  foreign  port,  to  take  a  proper  average  bond  from  the 
cargo  owners  in  the  interest  of  property  jettisoned,  whereby  the  remedy  of 
the  owner  of  that  property  may  be  lost  or  imperilled,  is  a  breach  of  a  maritime 
duty  owed  by  him  to  the  property  jettisoned,  which  makes  the  ship  responsible 
for  the  shares  payable  by  the  cargo.  Heye  v.  North  German  Lloyd,  33  Federal 
Rep.  60 ;  The  Alliance,  64  id.  871,  872. 

When  general  average  bonds  are  executed  in  a  foreign  port,  whereby  the 
obligors  agree  to  pay  their  proportion  of  losses  and  expenses,  when  determined 
by  an  authorized  adjuster,  in  accordance  with  the  established  usages  and  laws 
in  similar  cases,  the  port  of  destination  is  presumed  to  be  the  place  whose 
laws  control  the  stating  of  adjustment.  Olivari  v.  Thames  jr  Mersey  Mar- 
ine Ins.  Co,,  37  Federal  Rep.  894;  see  The  rAmerigue,  85  id.  835;  WellmanY. 
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Mone,  76  id.  573.  When,  howeTer,  the  voyage  is  abandoned,  and  the  vessel 
sold  in  the  foreign  port,  there  is  necessarily  a  severance  of  interests,  and  the 
law  of  that  port  determines  the  parties'  rights  in  an  adjustment,  though  no 
demand  therefor  is  there  made.  National  Board  of  Marine  Underwriters  v. 
MelcherSf  45  Federal  Rep.  643.  Although  the  proper  place  for  the  adjustment 
of  general  average  is  at  the  place  of  the  termination  of  the  voyage,  yet  "  the 
place  of  adjustment  of  general  average  is  a  question  of  convenience,  rather 
than  of  theory.  The  rules  are  largely  artificial ;  and,  as  it  is  impracticable, 
from  the  nature  of  the  thing,  to  do  exact  justice,  the  whole  matter  of  general 
average  \s judicium  rusticum. "  Per  Putnam,  C ircuit  Judge,  in  The  Eliza  Lines, 
102  Federal  Rep.  184,  186. 


No.  30.  — HENDERSON  v.  SHANKLAND. 
(c.  A.  1896.) 

RULE. 

In  adjusting  general  average  between  ship  and  cargo,  the 
vahie  of  the  ship  is  to  be  estimated  as  at  the  time  when 
the  general  average  loss  was  incurred :  and  this  is  presumed 
to  be  the  value  of  the  ship  undamaged,  less  the  estimated 
cost  of  repairing  any  particular  damage  suffered  before  the 
sacrifice  was  made.  Where  the  ship,  in  consequence  of  the 
sacrifice,  has  become  a  constructive  total  loss,  and  is  sold  as 
such,  the  amount  to  be  contributed  to  in  general  average  is 
the  presumptive  value  ascertained  as  above,  after  deducting 
the  proceeds  of  the  sale  of  the  ship. 

Henderson  Brothers  v.  Shankland  &  Co. 

1896,  I  Q.  B.  525-532  (s.  c.  65  L.  J.  Q.  B.  340 ;  74  L.  T.  238 ;  44  W.  B.  401). 

Ship.  —  General  Average,  —  Adjustment.  —  Constructive  Total  Loss.     [525] 

Where,  a  ship  having  sustained  damage  in  a  storm,  it  then  became  neces- 
sary, for  the  purpose  of  saving  the  ship  and  cargo,  to  make  a  general  average 
sacrifice,  the  result  of  which  was  that  the  ship  became  a  constructive  total  loss 
and  was  sold  as  such :  — 

Held^  that  the  proper  mode  of  ascertaining  the  amount  of  the  shipowners* 
loss  by  the  general  average  sacrifice  was  by  taking  the  difference  between  the 
value  of  the  ship  undamaged  and  the  estimated  cost  of  repairing  the  particular 
average  damage  and  deducting  therefrom  the  proceeds  of  the  sale  of  the  ship; 
and  that  no  deduction  of  one-third  new  for  old  was  to  be  made  from  the  esti- 
mated cost  of  the  repairs. 
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Appeal  from  the  judgment  of  Mathew,  J.,  at  the  trial  before 
him  without  a  jury. 

The  action  was  brought  for  an  order  of  the  Court  directing 
the  defendants  to  concur  in  the  necessary  steps  for  the  repay- 
ment to  the  plaintiffs  of  a  sum  of  money  paid  by  the  plaintififs 
into  a  bank  in  the  joint  names  of  the  plaintiffs  and  defendants 
to  secure  the  amount  for  which  the  plaintiffs  might  be  liable  on 
a  general  average  adjustment.  The  question  raised  in  the 
action  was  as  to  the  amount  to  which  the  plaintiffs  as  owners 
of  cargo  were  liable  to  contribute  in  respect  of  a  loss  sustained 
by  the  defendants  as  shipowners  through  a  general  average 
sacrifice.  The  facts  were  as  follows:  The  ship  sailed  from 
Chittagong  for  Dundee  with  a  cargo  of  jute  belonging  to  the 
plaintiffs.  On  the  voyage  she  encountered  a  storm,  in  which 
she  sustained  certain  damaga  The  storm  continuing  and  the 
ship  being  then  on  her  beam  ends,  in  order  to  right  her  the 
mainmast  and  foremast  were  cut  away.  She  was  subsequently 
towed  into  Calcutta.  She  was  there  surveyed,  and,  it  having 
been  ascertained  that  the  cost  of  repairing  her  would  exceed 
her  value  when  repaired,  she  was  condemned  and  sold  as  a  con- 
structive total  loss.  A  general  average  statement  was  prepared 
on  the  defendants'  behalf  by  average  adjusters  in  the  following 
manner:  They  estimated  the  cost  of  repairing  the  par- 
[*  526]  ticular  *  average  damage  sustained  by  the  ship  before  the 
general  average  sacrifice  at  £3429,  and  the  cost  of  repair- 
ing the  general  average  damage  at  £5797,  making  together  a  total 
of  £9226.  The  relative  proportions  which  the  estimated  cost  of 
repairing  the  particular  average  damage  and  the  estimated  cost  of 
repairing  the  general  average  damage  respectively  bore  to  the  total 
estimated  cost  of  both  being  thus  respectively  37  per  cent  and 
63  per  cent,  they  divided  the  total  loss  of  the  shipowners 
between  general  and  particular  average  as  follows:  The  value 
of  the  ship  before  she  was  damaged  was  £6000  :  Deducting  from 
that  amount  the  net  proceeds  of  her  sale  at  Calcutta,  which 
they  fixed  at  £166,  they  brought  out  the  shipowners'  total  loss 
as  £5834,  of  which  63  per  cent  was  £3675,  and  that  amount 
they  treated  as  the  amount  to  be  contributed  to  in  general 
average.  Average  adjusters  employed  by  the  plaintiffs  proceeded 
on  the  following  principle:  They  deducted  the  estimated  cost 
of  repairing  the  particular  average  damage,  £3429,  from  £6000, 
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the  value  of  the  ship  undamaged,  and  treated  the  balance,  £2571, 
as  the  value  of  the  ship  at  the  time  of  the  general  average 
sacrifice.  Deducting  from  that  amount  the  net  proceeds  of  the 
sale  of  the  ship  at  Calcutta,  which  they  fixed  at  £883,^  they 
brought  out  the  amount  to  be  contributed  to  in  general  average 
as  £1688.  It  was  contended  in  the  Court  below  by  the  defendants 
that,  if  the  adjustment  were  to  be  made  according  to  the  prin- 
ciple adopted  by  the  plaintiffs,  a  deduction  of  one-third  new  for 
old  ought  to  be  made  from  the  estimated  cost  of  repairing  the 
particular  average  damage. 

The  learped  Judge  decided  that  the  mode  of  adjustment 
contended  for  by  the  plaintififs  was  the  right  one,  and  that  the 
deduction  contended  for  ought  not  to  be  made;  and  the  case 
was  referred  back  to  the  average  adjusters  in  order  that  they 
might  make  a  fresh  adjustment  on  that  basis. 

Bigham,  Q.  C,  and  Leek,  for  the  defendants.  —  The  principle 
of  adjustment  contended  for  by  the  defendants  is  the 
correct  *  one.  There  was  here  one  loss,  the  conjoint  re-  [*  527] 
suit  of  the  two  sorts  of  damage  arising  in  the  same  storm. 
The  proper  mode  of  apportioning  that  loss  between  general  and 
particular  average  is  to  do  so  according  to  the  proportion  which 
the  estimated  cost  of  repairing  each  kind  of  damage  respectively 
bore  to  the  total  estimated  cost  of  repairing  both.  At  any  rate, 
the  principle  contended,  for  by  the  plaintififs  is  fallacious.  It  may 
be,  as  they  contend,  that  the  value  of  the  ship  must  be  taken  as  she 
existed  after  the  particular  average  damage  and  before  the  general 
average  sacrifice,  but  it  is  a  fallacy  to  say  that  the  cost  of  repairing 
the  particular  average  damage  is  necessarily  the  measure  of  the 
depreciation  of  her  value.  According  to  the  plaintiffs'  conten- 
tion, if  the  cost  of  repairing  the  particular  average  damage 
amounted  in  a  case  like  this  to  more  than  the  value  of  the 
ship  undamaged,  there  could  not  afterwards  be  any  general 
average  sacrifice  to  contribute  to,  because  the  shipowners  would 
have  nothing  at  risk  and  therefore  could  not  sacrifice  anything. 
That  is  obviously  wrong,  because  it  is  in  fact  possible  that  in 
such  a  case  there  may  be  a  further  damage  incurred  by  the 
shipowners  in  order  to  bring  the  ship  and  her  cargo  safely  to 

1  The  difference  between  the  plaintiffs'  arose  from  a  difference  between  them  as 
and  defendants'  average  adjusters  as  to  the  to  the  expenses  which  ought  to  be  allowed 
amount  of  the  net  proceeds  of  the  sale    as  deductions  from  the  gross  proceeds. 
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port,  by  which  the  saleable  value  of  the  ship  as  a  constructive 
total  loss  would  be  diminished.  The  plaintiffs,  in  applying  the 
principle  for  which  they  contend,  ought  to  make  an  allowance 
of  one-third  new  for  old  upon  the  estimated  cost  of  repairing 
the  particular  average  damage.  If  the  ship  were  in  fact  repaired, 
she  would  be  worth  more  than  she  was  before  the  particular 
average  damage  occurred. 

Scrutton  (Joseph  Walton,  Q.  C,  with  him),  for  the  plaintiffs.  — 
The  question  is,  what  did  the  shipowners  lose  by  the  general 
average  sacrifice?  It  is  obvious  that  the  principle  applied  by 
the  defendants'  average  adjusters  is  wrong,  and  that  the  value 
of  the  ship  as  diminished  by  the  particular  average  damage 
previously  to  the  general  average  sacrifice  must  be  taken  as  the 
basis  of  the  adjustment,  not  her  value  before  the  particular 
average  damage  occurred.  See  per  Brett,  L.  J.,  in  Shepherd  v. 
Kottgeriy  2  C.  P.  D.  578,  at  p.  590.  The  only  practical  mode  of 
ascertaining  the  value  of  the  ship  at  the  time  of  the  gen- 
[*  528]  eral  average  sacrifice  is  by  *  deducting  the  estimated  cost 
of  repairing  the  particular  average  damage  from  her  value 
before  the  damage  occurred.  Amould  on  Marine  Insurance,  6th  ed. 
p.  904;  Lowndes  on  General  Average,  3rd  ed.  190,  4th  ed.  p.  303. 
With  regard  to  the  second  point,  the  deduction  of  one-third  new 
for  old  is  never  made  except  where  repairs  are  actually  done. 
According  to  the  authorities,  such  a  deduction  is  not  to  be  made 
in  estimating  whether  there  has  been  a  constructive  total  loss. 
Amould  on  Marine  Insurance,  6th  ed.  pp.  940,  1048 ;  Phillips  on 
Insurance,  5th  ed.  vol.  2,  p.  267,  s.  1543. 

Leek,  in  reply. 

Lord  EsHER,  M.  R  —  In  this  case  the  plaintiffs  are  caigo 
owners  and  the  defendants  are  shipowners.  There  has  been  a 
general  average  sacrifice,  and  the  question  is  how  this  case  is  to 
be  dealt  with  for  the  purpose  of  determining  the  amount  to  which 
the  parties  are  respectively  liable  to  contribute  in  respect  of  that 
sacrifice.  Without  going  into  the  figures,  with  which  we  are  not 
called  upon  to  deal,  the  facts  of  the  case  were  these:  The  ship 
started  on  her  voyage,  being  at  that  time  of  a  certain  value.  Dur- 
ing the  voyage  a  severe  storm  came  on,  in  which  the  ship  suffered 
considerable  damage.  The  storm  continuing,  it  became  probable 
that  both  ship  and  cargo  would  be  lost,  unless  something  was 
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done.  Thereupon  the  general  average  sacrifice  was  made  in  re- 
spect of  which  the  plaintiffs  and  defendants  respectively  have  to 
contribute.  The  learned  Judge  in  the  Court  below  was  asked  to 
lay  down  the  proper  rule  for  adjusting  the  contributions  which 
they  had  to  make.  The  main  question  in  the  case  appeal^  to  be 
how  the  value  of  the  ship  is  for  this  purpose  to  be  ascertained. 
Is  the  value  to  be  taken  that  of  the  ship  at  the  time  when  she 
started  on  the  voyage,  or,  as  afterwards  suggested,  at  the  com- 
mencement of  the  storm  which  occasioned  the  two  effects,  namely, 
the  particular  average  damage  and  the  general  average  damage,  or 
is  it  to  be  the  value  at  the  moment  before  it  became  necessary  to 
make  the  general  average  sacrifice  ?  It  is  obviously  impossible  to 
say  that  the  value  of  the  ship  at  the  commencement  of  the  voyage 
is  to  be  taken.  The  ship  might  since  the  commencement 
of  the  voyage  have  *  encountered  several  storms  and  in-  [*  529] 
curred  particular  average  damage  in  each,  and  have  put 
into  several  ports  of  distress  to  have  such  damage  repaired.  Nor 
can  it  be  that  the  value  to  be  taken  is  that  of  the  ship  at  the  com- 
mencement of  the  storm  by  which  both  the  damages,  the  particu- 
lar average  damage  and  subsequently  the  general  average  damage, 
were  occasioned ;  for  according  to  that  contention  it  would  make 
a  great  difference  whether  the  two  kinds  of  damage  arose  in  the 
same  storm,  or  one  arose  in  one  storm  and  the  other  in  another 
storm  six  hours  later,  which  would  be  absurd.  It  appears  to  me 
quite  obvious  that  for  the  purpose  of  making  the  average  adjust- 
ment the  value  of  the  ship  just  before  the  general  average  sacrifice 
took  place  must  be  taken.  The  learned  Judge  below  has  so  de- 
cided. Then  comes  the  question,  how  that  value  is  to  be  ascer- 
tained. Theoretically,  what  is  to  be  ascertained  is  the  value  of 
the  ship  at  that  tima  How  is  that  practically  to  be  done? 
When  the  ship  arrives  in  port  repairs  may  be  effected,  but,  if  the 
ship  is  not  repaired,  as  was  the  case  here,  the  cost  of  repairing  her 
may  be  estimated  by  skilled  persons.  What  is  the  mode  of  arriv- 
ing at  the  value  of  the  ship  which  has  been  adopted  by  the  gen- 
eral practice  in  England  ?  The  estimated  cost  of  repairs  cannot, 
in  strict  theory,  give  the  value  of  the  ship  at  the  time  in  ques- 
tion. The  only  other  way,  however,  by  which  that  value  could 
be  ascertained  would  be  by  the  opinions  of  expert  witnesses,  who 
would  probably  all  differ.  Under  these  circumstances  a  practical 
working  rule  appears  to  have  been  established  in  this  country  by 
VOL.  XXIV.— 38 
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general  mercantile  practicje,  which  is,  that  the  value  of  the  ship 
is  to  be  ascertained  by  taking  the  difiference  between  the  value  of 
the  ship  when  undamaged  and  the  estimated  cost  of  repairing  the 
particular  average  damage.  That  appears  to  me  to  be  the  result 
of  the  rule  which  is  laid  down  by  Lowndes  on  General  Average, 
3rd  ed.  p.  190,  4th  ed.  p.  303,  as  applicable  to  a  case  of  this 
kind,  and  that  is  in  effect  what  the  learned  Judge  below  held 
when  he  said,  **  The  ship  sustained  a  loss  by  perils  of  the  sea 
which  is  capable  of  being  approximately  ascertained  by  making 
an  estimate  of  the  cost  of  repairs. "     So  far  the  judgment  appears 

to  me  to  be  correct.  But  then  it  was  contended  that  a 
[*  530]  deduction  of  one-third,  *  new  for  old,  should  be  made 

from  the  cost  of  those  repairs  in  ascertaining  the  value  of 
the  ship.  The  learned  Judge  below  held  that  such  a  deduction 
ought  not  to  be  made.  The  rule  with  regard  to-  that  deduction 
and  the  reason  for  it  are  clearly  shown  by  Phillips  on  Marine 
Insurance,  5th  ed.  vol.  2,  p.  297,  s.  1543.  It  appears  from  what 
he  says  that  the  reason  for  this  deduction  is  the  benefit  obtained 
from  repairs.  Here  no  one  got  any  benefit  from  repairs,  for  none 
were  executed.  I  think  the  learned  Judge  was  right  in  saying 
that  this  deduction  is  never  made  except  where  repairs  are  done. 
Then  there  is  the  passage  in  Amould  on  Marine  Insurance,  6th 
ed.  p.  1048,  where  the  author  takes  the  view  that  this  deduction 
is  not  applicable  to  cases  of  constructive  total  loss,  in  which  he 
is  fortified  by  the  opinion  of  Story,  J. ,  an  authority  who  is  held 
in  high  estimation  in  this  country;  and  this  view  is  adopted  in 
the  passage  I  have  referred  to  in  Phillips  on  Insurance,  which  is 
also  a.  work  of  high  value.  The  authorities  appear  to  me  to  jus- 
tify the  learned  Judge  below  in  saying  that  the  deduction  con- 
tended for  ought  not  to  be  made.  For  these  reasons  I  think  his 
judgment  was  right  and  must  be  affirmed.  It  does  not  deal  with 
the  figures,  but  leaves  them  to  be  ascertained  on  the  principles 
Which  it  lays  down.  Therefore  the  case  must  go  again  before  the 
average  adjusters  in  order  that  the  figures  may  be  worked  out  in 
accordance  with  our  judgment 

Lopes,  L.  J.  —  I  propose  merely  to  deal  with  the  principles  laid 
down  by  the  judgment  of  the  learned  Judge  in  the  Court  below, 
apart  from  the  figures.  I  agree  with  the  principles  so  laid  down. 
Putting  the  matter  in  popular  language,  the  question  is  what  the 
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shipowners  lost  by  the  general  average  sacrifice  in  this  case.  To 
determine  that,  it  is  necessary  to  see  what  they  had  at  risk  at  the 
time  when  it  was  made.  What  they  then  had  at  risk  could,  as 
it  appears  to  me,  only  be  the  value  of  the  ship  as  it  existed  at 
that  time.  The  ship  having  been  previously  damaged  by  perils 
of  the  sea  and  a  particular  average  loss  having  occurred,  her  value 
when  the  general  average  sacrifice  was  made  would  be  her  value 
as  depreciated  by  the  particular  average  damage.  That 
value  in  practice  can  *  only  be  arrived  at  approximately  [*  531] 
by  deducting  from  her  value  as  she  existed  before  that 
damage  occurred  what  it  would  cost  to  repair  it  Deducting  from 
the  value  so  ascertained  the  amount  for  which  the  ship  was  sold 
at  Calcutta,  we  get  the  amount  of  the  general  average  loss.  That 
is  the  principle  which  appears  to  have  been  laid  down  by  the 
learned  Judge  and  which  in  my  opinion  is  correct.  Then  it  was 
argued  that  in  ascertaining  the  value  of  the  ship  an  allowance  of 
one-third  new  for  old  ought  to  be  made.  I  cannot  assent  to  that 
proposition.  It  appears  from  what  is  laid  down  both  in  Arnould 
and  Phillips  on  Marine  Insurance  that  in  a  case  like  this  no  such 
allowance  ought  to  be  made.  The  ship  was  a  constructive  total 
loss,  and  no  repairs  were  ever  effected.  That  being  so,  there  was 
no  improvement  of  her  by  repairs.  Therefore  I  do  not  think  the 
suggested  deduction  ought  to  be  made.  I  agree  that  the  appeal 
should  be  dismissed. 

EiGBY,  L.  J.  —  I  am  of  the  same  opinion.  With  regard  to  the 
general  principle  it  is  unnecessary  to  say  more  than  that,  in  deal- 
ing with  a  question  of  this  sort,  it  seems  obvious  that  the  value 
of  the  ship  at  the  time  when  the  general  average  sacrifice  took 
place  must  be  regarded.  The  diflBculty  which  I  felt  during  the 
argument  was  as  to  the  mode  in  which  in  a  case  like  this  that 
value  is  to  be  ascertained.  It  appears  impossible  to  ascertain  it 
exactly ;  it  must  be  estimated  in  a  more  or  less  uncertain  manner. 
The  view  adopted  by  the  learned  Judge  in  the  Court  below  was 
that  practically  it  could  only  be  estimated  approximately,  and 
that  that  was  to  be  done  by  estimating  the  cost  of  the  repairs 
necessary  to  restore  the  ship  to  the  condition  in  which  she  existed 
before  the  particular  average  damage  and  deducting  that  amount 
from  her  value  in  that  condition.  It  was  argued  by  the  counsel 
for  the  defendants  that  the  rule  so  laid  down  would  not  do  abso- 
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lute  justice  in  all  cases.  By  suggesting  extreme  instances  thej 
sought  to  show  that  this  rule  might  work  injustice  in  a  case 
where  the  estimated  cost  of  repairing  the  particular  average  dam- 
age would  swallow  up  the  total  value  of  the  ship  as  a  ship  and 

make  her  a  constructive  total  loss,  and  yet  a  general  aver- 
[*  532]  age  sacrifice  might  still  take  place  which  *  would  affect 

the  value  of  the  materials  of  which  she  was  composed  for 
sale  on  arrival  in  port  I  do  not  think  that  such  a  consideration 
as  that  is  a  reason  for  departing  from  a  general  rule  which  appears 
to  be  practically  the  most  convenient  that  can  be  adopted  for  deal- 
ing with  cases  of  this  kind.  It  usually  happens  that  a  general 
rule  fails  in  extreme  cases,  and  it  would  be  easy  to  show  that  the 
alternative  suggested  by  the  defendants  of  deducting  one-third 
would  lead  in  extreme  cases  to  injustice,  to  say  the  least,  as 
great  Unless  some  general  rule  were  adopted,  it  would  be  neces- 
sary to  call  experts  in  each  case  to  estimate  speculatively  the 
value  of  the  ship  as  she  existed  after  the  particular  average  dam- 
age and  before  the  general  average  sacrifice.  With  regard  to  the 
question  of  the  deduction  of  one-third  new  for  old,  the  same  rule 
has  been  applied  in  this  case  as  appears  to  be  applicable  ioresti- 
mating  whether  there  has  been  a  constructive  total  loss  of  a  ship. 
It  appears  to  me  that  the  rule  so  applied  by  the  learned  Judge 
below  in  dealing  with  this  case  is  on  the  whole  the  most  conven- 
ient general  rule  to  lay  down,  and,  though  the  point  involved 
does  not  seem  to  have  been  ever  actually  determined,  his  view 
appears  to  be  supported  by  the  analogy  of  decided  casea 

Appeal  dismisied. 

AMERICAN  NOTES. 

Id  The  Eliza  Lines,  102  Federal  Rep.  184, 188,  referred  to  in  the  American 
note,  suproj  p.  508,  it  was  held  that  all  the  average  contributory  Talues  need 
not  be  taken  at  the  same  time;  and  that,  by  the  rules  established  by  custom 
at  the  port  of  Boston,  the  value  of  the  vessel  is  obtained  by  taking  her  value  at 
the  port  of  refuge,  and  adding  to  it  the  benefit  which  she  reoeived  from  gen- 
eral average,  while  the  value  of  the  cargo  is  taken  according  to  the  place  and 
time  of  its  arrival  at  the  port  to  which  it  was  destined.  As  to  cargo  owners 
sharing  the  proceeds  of  the  vessel  in  limited-liability  proceedings,  see  Pacific 
Mail  Steamship  Co.  v.  New  York,  H.  ^  R,  Min,  Co.,  74  Federal  Rep.  664.  In 
collision  cases  the  limited-liability  statutes  (United  States  Revised  Statutes, 
8.  4282  el  seq,)  are  held  to  have  adopted  the  rule  of  the  maritime  law  as  con- 
tradistinguished from  that  of  the  English  law  on  this  subject;  thevalae  of 
the  vessel  and  freight  is  to  be  taken  at  the  termination  of  the  voyage  on  which 
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the  loss  happens,  and  if  the  loss  of  the  vessel  causes  a  loss  of  the  voyage,  the 
voyage  is  then  terminated  for  the  purpose  of  fixing  the  owner's  liability. 
Norwich  Co,  v.  Wright,  13  Wallace  (U.  S.),  104,  126;  The  City  of  Norwich, 
118  United  States,  468,  490;  see  (TBrien  v.  MOler,  168  id.  287, 302. 


Section  VI.  —  Salvage. 

No.  31.  — HAETFORT  v.  JONES. 
(MICH.  10  WILL,  in.) 

No.  32.  ~  THE  INDIA- 
(1842.) 

BULB. 

A  PERSON  who,  by  his  own  labour,  preserves  goods  which 
the  owners,  or  those  entrusted  with  the  care  of  them,  have 
either  abandoned  or  are  unable  to  protect  and  secure,  is 
entitled  by  the  common  law  of  England  to  retain  -the  pos- 
session of  the  goods  saved  until  a  proper  compensation  is 
made  to  him  for  his  trouble. 

To  ground  a  claim  for  salvage  service  it  is  essential  that 
the  service  has  resulted  in  some  benefit  to  the  owners. 

Hartfort  v.  Jones. 

I  Lord  Raymond,  393  (s.  o.  Salk.  654,  pL  2 :  3  Balk.  366). 

Salvage  —  Lien  —  Pleading. 

A  man  entitled  to  salvage  has  a  lien  for  it  upon  the  thing  saved.  A  man 
who  rescues  goods  from  a  ship  on  fire  at  the  hazard  of  his  life  is  entitled  to 
salvage.    In  trover  no  special  plea  is  good  which  does  not  admit  the  conversion. 

Therefore  any  plea  which  shows  that  the  defendant  has  a  lien  upon  the 
things  for  which  the  action  is  brought  is  bad. 

Trover  for  goods.  The  defendant  pleads,  that  they  were  in  a 
ship,  and  that  the  ship  took  fire,  and  that  they  hazarded  their 
lives  to  save  them;  and  therefore  they  are  ready  to  deliver  the 
goods,  if  the  plaintiff  will  pay  them  £4  for  salvage,  &c.  The 
plaintiflf  demurred  generally,  and  Holt,  Ch.  J.,  held,  that  they 
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might  retain  the  goods  until  payment,  as  well  as  a  tailor,  or  an 
hostler,  or  a  common  carrier.  And  salvage  is  allowed  by  all 
nations,  it  being  reasonable,  that  man  shall  be  rewarded  who 
hazards  his  life  in  the  service  of  another.  But  though  the  de- 
tainer be  lawful,  yet  it  does  not  amount  to  a  conversion,  no  more 
than  a  distress  for  rent  And  he  said,  that  he  never  knew  but 
one  special  plea  good  in  trover,  except  a  release.  And  see  Tebr. 
198,  a  man  may  plead  that  specially,  which  he  might  give  in  evi- 
dence upon  not  guilty,  if  he  confesses  and  avoids  the  fact.  For 
the  reason  why  you  may  plead  specially  is  not  the  doubt  in  law; 
but  it  is,  because  the  matter  of  the  plea  cannot  be  given  in  evi- 
dence upon  not  guilty.  But  this  cannot  be  good  though  after  a 
general  demurrer,  because  it  does  not  confess  a  conversion.  A 
rule  was  made  by  consent,  that  the  defendant  should  waive  the 
special  plea,  and  plead  the  general  issue. 

The  India. 

1  Wm.  Robinson,  406-411. 

Salvage  —  Incomplete  Service. 

[406]      Salvage  reward  is  for  benefit  actually  conferred  in  the  preservation  of 
property,  not  for  meritorious  exertions  alone. 
A  claim  of  alleged  salvors  disallowed  upon  the  ground  that  they  had  quitted 
the  vessel,  leaving  the  salvage  service  uncompleted. 

In  this  case  The  India,  a  Swedish  vessel,  got  upon  the  Scoby 
Sand  on  the  coast  of  Norfolk,  in  the  night  of  the  8th  November 
(1841),  and  upon  the  following  morning  a  boat's  crew  from  Yar- 
mouth put  off  to  her  assistance,  and  their  services  were  accepted 
During  the  whole  of  the  9th  the  boatmen  were  actively  employed 
in  assisting  the  vessel,  but  on  the  morning  of  the  10th  they  re- 
turned to  Yarmouth  in  their  boat,  taking  with  them  the  entire 
ship's  company  and  leaving  The  India  a  derelict  on  the  sand,  and 
without  expressing  any  intention  of  returning  to  her.  Whilst  so 
abandoned,  The  India  was  boarded  by  a  second  set  of  salvors,  who 
laid  out  an  anchor  and  adopted  the  necessary  measures  for  getting 
her  off  the  sand,  and  in  the  afternoon  of  the  10th,  eight  of  the 
Yarmouth  boatmen  returned  to  the  ship  and  claimed  to  join  in  the 
salvage  operations  of  the  persons  then  on  board  her,  on  the  ground 
of  their  former  services  to  the  vessel.  The  claim  was 
[*  407]  resisted  by  the  second  salvors,  who  ultimately  *  succeeded 
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ill  getting  The  India  off  the  sand,  and  by  the  assistance  of  a 
steam  tug  carried  her  into  Yarmouth  Eoads  and  beached  her  in 
safety  upon  the  shore. 

Separate  actions  were  entered  by  the  two  sets  of  salvors,  and  in 
January  the  vessel  was  arrested  at  the  suit  of  the  Yarmouth  boatmen, 
and  was  detained  under  arrest  until  the  final  hearing  of  the  cause. 

The  services  of  the  second  salvors  were  admitted  by  the  owners, 
but  the  claim  of  the  Yarmouth  boatmen  was  resisted  upon  two 
grounds :  1st  That  no  salvage  had  been  effected  by  them.  2ndly. 
That  they  had  been  guilty  of  misconduct  in  pillaging  the  vessel 
whilst  on  board.     The  case  was  argued  by 

Haggard,  for  the  Yarmouth  boatmen. 

Phillimore,  for  the  second  salvors. 

Jenner,  for  the  owners.  « 

Upon  the  merits  of  the  case,  the  Court  pronounced  for  the  claim 
of  the  second  salvors,  and  dismissed  the  suit  of  the  Yarmouth 
boatmen  with  the  following  observations: —  * 

**  The  first  question  which  I  have  to  decide  is,  whether  the  Yar- 
mouth salvors  are  entitled  to  any  salvage  at  all,  under  the  circum- 
stances disclosed  in  the  evidence  before  the  Court?  Upon  this 
part  of  the  case  I  feel  no  doubt  or  difficulty  with  respect  to  the 
conclusion  to  which  I  must  come.  Assuming  that  all  that  was 
done  by  the  crew  of  the  Yarmouth  boat  was  done  with  propriety, 
still  the  measures  which  they  adopted  were  unsuccessful  in  the 
result,  and  upon  the  morning  of  the  10th  they  abandoned  the  ves- 
sel leaving  their  service  uncompleted.  It  is,  therefore, 
impossible  to  *  hold  that  any  salvage  service  in  the  legal  [*  408} 
acceptation  of  the  term  had  been  rendered  to  the  owners 
of  The  India  when  they  so  left  that  vessel.  The  principle  of 
salvage  law  which  governs  the  practice  of  the  Court  is  this :  That 
however  meritorious  the  exertion  of  alleged  salvors  may  be,  if 
they  are  not  attended  with  benefit  to  the  owners  they  cannot  be 
compensated  in  this  Court ;  salvage  reward  is  for  benefit  actually 
conferred   in  the  preservation  of  property,    not  for  meritorious  j 

exertions  alone.     It  has  been  said  that  the  return  of  the  boatmen  I 

to  Yarmouth  was  merely  temporary,  and  that  when  they  left  The  \ 

India  they  did  so  with  the  sanction  and  at  the  request  of  the  mas-  \ 

ter  for  the  purpose  of  landing  him  and  his  crew,  and  of  transacting 
some  private  business  of  their  own  at  Yarmouth,  intending  when  i 
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their  object  had  been  accomplished  to  return  to  the  vessel  and  con- 
tinue their  exertions  for  its  preservation. 

"  This  intention,  it  has  been  urged,  is  to  be  inferred  from  the 
whole  res  gesice  of  the  case,  and  in  support  of  this  inference  the 
counsel  for  the  boatmen  have  more  especially  relied  upon  the  fact 
that  some  of  the  boatmen  actually  did  return  in  the  course  of  the 
day,  and  were,  as  it  is  alleged,  prevented  from  renewing  their  ser- 
vices to  the  ship  by  the  opposition  of  the  second  salvors,  who  were 
at  that  time  in  possession  of  her.  Now  if  it  could  be  established 
to  the  satisfaction  of  the  Court,  that  when  the  boatmen  returned 
to  Yarmouth  with  the  master  and  crew  of  the  vessel,  there  was 
only  a  temporary  suspension  of  their  services,  and  this  with  the 
concurrence  of  the  master,  and  that  they  really  intended  to  return 
to  the  vessel  and  renew  their  exertions,  as  suggested  in 
[♦  409]  the  argument,  this  circumstance  would  ♦  undoubtedly 
have  a  most  material  bearing  upon  the  claim  which  they 
have  set  up.  Looking,  however^  to  the  evidence  in  the  cause,  and 
to  the  res  gestce  of  the  case  itself,  I  am  unable  to  discover  any 
grounds  to  sustain  the  inference  of  any  such  intention  on  the  part 
of  the  Yarmouth  boatmen.  I  do  not  find  in  the  affidavits  of 
Denny  and  his  fellow  boatmen  any  averment  whatever  that  it 
was  their  intention  to  return;  on  the  other  hand,  it  is  strongly 
in  favour  of  a  contrary  presumption,  that  Denny,  the  principal 
man  of  the  Yarpiouth  boat's  crew,  and  the  dux  facti  in  the  origi- 
nal enterprise,  never  did  return  at  all;  other  circumstances  are 
also  to  be  found  in  the  res  gestce  of  the  case  which  induce  me  to 
conclude  that,  when  the  boatmen  first  quitted  The  India  they  had 
no  intention  of  returning  to  render  any  further  assistance  to  her. 

"  What  was  the  state  of  the  vessel  and  what  the  period  of  time 
when  they  so  quitted  her?  Notwithstanding  the  endeavours 
which  had  been  made  for  her  preservation,  she  was  still  fixed 
upon  the  sand,  and  the  water  was  flowing  up  to  the  deck.  Again, 
at  the  very  moment  of  their  leaving  her  the  tide  was  about  to  flow, 
and  the  opportunity  was  consequently  most  favourable  to  the  con- 
tinuance of  their  exertions  if  they  had  entertained  any  hope  of 
getting  the  vessel  off  the  sand.  Taking  these  circumstances  into 
consideration,  it  is  manifest  to  my  mind  that  they  did  not  intend 
to  return ;  but  thinking  the  case  to  be  absolutely  desperate,  they 
had  finally  resolved  to  abandon  the  vessel  to  her  fate.  If  this  he 
so,  the  legal  effect  of  this  abandonment  upon  the  claim  which 
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they  have  set  up,  is  in  no  degree  altered  by  the  fact,  that  some  of 
the  boatmen  subsequently  returned,  and  endeavoured  to 
*  force  their  assistance  upon  the  second  salvors,  who  were  [*  410] 
at  that  time  in  possession  of  the  vessel.  Having  aban- 
doned the  possession  of  the  ship,  they  had  no  right  to  recover  it 
against  the  second  salvors;  and  those  persons  were  justified  in 
resisting  the  offer  of  additional  assistance,  which,  under  the  cir- 
cumstances, would  have  been  superfluous. 

"  I  cannot,  therefore,  attribute  any  merit  to  them,  in  having  put 
forward,  upon  the  occasion  of  their  return  to  The  India,  a  claim 
which  they  were  not  entitled  to  assert  Upon  the  whole  facts  of 
the  case,  then  I  must  pronounce  against  the  claim  which  has  been 
advanced  on  behalf  of  the  Yarmouth  boatmen;  but  as  1  am  not 
satisfied  of  the  truth  of  the  charges  of  misconduct  which  have  been 
made  against  them,  I  shall  not  condemn  them  in  the  costs. " 

Upon  a  subsequent  Court  day  (10th  May,  1842), 

Jenner  applied  to  the  Court  to  condemn  the  Yarmouth  boatmen 
in  the  expenses  of  the  fees  paid  to  the  officer  of  the  Court  who  had 
been  in  possession  of  the  vessel  from  the  time  of  her  arrest ;  the 
vessel  having  been  detained  in  the  custody  of  the  Court  for  sev- 
eral months,  at  the  suit  of  the  said  boatmen,  and,  as  the  Court 
had  now  decided,  unjustifiably. 

Haggard,  contrd,  —  The  expenses  of  these  fees  are  customarily 
discharged  by  the  owners  of  vessels  where  bail  is  given,  and  the 
prolonged  detention  of  the  ship  in  the  custody  of  the  Court's  offi- 
cer raises  no  distinction  in  the  present  instance;  such  detention 
having  been  caused  by  the  default  of  the  owners  in  not  having 
produced  sufficient  bail  to  the  action. 

*  Jenner.  — The  action  having  been  entered  in  the  sum  [*411] 
of  £1000  bail,  was  offered  to  the  amount  upon  condition 
that  the  ship  should  be  released,  but  this  offer  was  refused  upon 
different  estimates  being  entertained  between  the  owner  and  sal- 
vors, as  to  the  value  of  the  ship. 

Per  Cueiam  : 

If  the  owners  of  the  ship  had  given  in  their  affidavit  of  value, 
and  had  applied  for  a  supersedeas,  and  the  vessel  had  been  de- 
tained by  the  asserted  salvors,  I  should  have  considered  them 
guilty  of  vexatious  conduct,  and  have  condemned  them  in  the 
costs  of  such  further  detention  of  the  vessel.     In  the  absence. 
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however,  of  any  such  application  in  the  present  instance,  I  can- 
not^ I  think,  condemn  them  in  the  costs  as  prayed  for. 

Motion  Tefvjud. 

ENGLISH  NOTES. 

A  case  which  was  distinguished  from  salvage  properly  so  called  is 
KichoUon  v.  Chapman  (1793),  2  H.  BL  254,  3  R.  R.  374.  A  quantity 
of  timber,  placed  on  a  dock  on  the  banks  of  the  Thames  at  a  point 
reached  by  the  tide,  but  at  a  considerable  distance  from  the  sea,  baving 
got  loose  from  the  ropes  which  secured  it,  was  floated  up  to  Putney, 
and  there  left  by  the  tide  upon  the  towing  path.  The  defendant  removed 
the  timber  to  a  place  of  safety,  and  when  it  was  demanded  by  the  owner 
claimed  a  lien  for  salvage  services.  This  he  was  held  not  entitled  to, 
though  perhaps  he  might  have  maintained  an  action  against  the  owner 
for  compensation  for  his  trouble.  Lord  Chief  Justice  Eybe,  in  giving 
judgment,  after  referring  to  the  principle  of  salvage  as  recognised  in 
the  case  of  Hartfort  v.  Jones j  said:  ''But  see  how  very  unlike  this 
salvage  is  to  the  case  now  under  consideration.  In  a  navigable  river 
within  the  flux  and  reflux  of  the  tide,  but  at  a  great  distance  from  the 
sea,  pieces  of  timber  lie  moored  together  in  convenient  places;  care- 
lessness, a  slight  accident,  perhaps  a  mischievous  boy,  casts  off  the 
mooring  rope,  and  the  timber  floats  from  the  place  where  it  was  de- 
posited, till  the  tide  falls  and  leaves  it  again  somewhere  upon  the 
banks  of  the  river.  Such  an  event  as  this  gives  the  owner  the  trouble 
of  employing  a  man,  sometimes  for  an  hour,  and  sometimes  for  a  day, 
in  looking  after  it  till  he  flnds  it,  and  brings  it  back  again  to  the 
place  from  whence  it  floated.  If  it  happens  to  do  any  damage,  the 
owner  must  pay  for  that  damage ;  it  will  be  imputable  to  him  as  care- 
lessness, that  his  timber  in  floating  from  its  moorings  is  found  damage- 
feasant,  if  that  should  happen  to  be  the  case.  But  this  is  not  a  case  of 
damage-f easauce ;  the  timber  is  found  lying  upon  the  banks  of  the  river, 
and  is  taken  into  the  possession,  and  under  the  care  of  the  defendant, 
without  any  extraordinary  exertions,  without  the  least  personal  risk, 
and,  in  truth,  with  very  little  trouble.  It  is  therefore  a  case  of  mere 
finding,  and  taking  care  of  the  thing  found  (I  am  willing  to  agree)  for 
the  owner.  This  fs  a  good  office,  and  meritorious,  at  least  in  the  moral 
sense  of  the  word,  and  certainly  entitles  the  party  to  some  reasonable 
recompense  from  the  bounty,  if  not  from  the  justice  of  the  owner;  and 
of  which,  if  it  were  refused,  a  Court  of  justice  would  go  as  far  as  it  could 
go  towards  enforcing  the  payment.  So  it  would  if  a  horse  had  strayed 
and  was  not  takeu  as  an  estray  by  the  lord  under  his  manorial  rights, 
but  was  taken  up  by  some  good-natured  man  and  taken  care  of  by  him, 
till  at  some  trouble,  and  perhaps  at  some  expense,  he  had  found  out  the 
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owner.  So  it  would  be  in  every  other  case  of  finding  that  can  be  stated 
(the  claim  to  the  recompense  differing  in  degree,  but  not  in  principle); 
which  therefore  reduces  the  merits  of  this  case  to  this  short  question, 
whether  every  man  who  finds  the  property  of  another,  which  happens 
to  have  been  lost  or  mislaid,  and  voluntarily  puts  himself  to  some 
trouble  and  expense  to  preserve  the  thing,  and  to  find  out  the  owner, 
has  a  lien  upon  it  for  the  casual,  fluctuating,  and  uncertain  amount  of 
the  recompense  which  he  may  reasonably  deserve  ?  It  is  enough  to  say 
that  there  is  no  instance  of  such  a  lien  having  been  claimed  and  allowed; 
the  case  of  the  pointer  dog  was  a  case  in  which  it  was  claimed  and  dis- 
allowed, and  it  was  thought  too  clear  a  case  to  bear  an  argument.  Prin- 
ciples of  public  policy  and  commercial  necessity  support  the  lien  in  the 
case  of  salvage.  Not  only  public  policy  and  commercial  necessity  do 
not  require  that  it  should  be  established  in  this  case,  but  very  great 
inconvenience  may  be  apprehended  from  it,  if  it  were  to  be  established. 
The  owners  of  this  kind  of  property,  and  the  owners  of  craft  upon  the 
river  which  lie  in  many  places  moored  together  in  large  numbers,  would 
not  only  have  common  accidents  from  the  carelessness  of  their  servants 
to  guard  against,  but  also  the  wilful  attempts  of  ill-designing  peo- 
ple to  turn  their  floats  and  vessels  adrift,  in  order  that  they  might  be 
paid  for  finding  them.  I  mentioned  in  the  course  of  the  cause  another 
great  inconvenience,  namely,  the  situation  in  which  an  owner  seeking 
to  recover  his  property  in  an  action  of  trover  will  be  placed,  if  he  is  at 
his  peril  to  make  a  tender  of  a  sufficient  recompense,  before  he  brings 
his  action :  such  an  owner  must  always  pay  too  much,  because  he  has 
no  means  of  knowing  exactly  how  much  he  ought  to  pay,  and  because 
he  must  tender  enough.  I  know  there  are  cases  in  which  the  owner  of 
property  must  submit  to  this  inconvenience;  but  the  number  of  them 
ought  not  to  be  increased:  perhaps  it  is  better  for  the  public  that  these 
voluntary  acts  of  benevolence  from  one  man  to  another,  which  are 
charities  and  moral  duties,  but  not  legal  duties,  should  depend  al- 
together for  their  reward  upon  the  moral  duty  of  gratitude.  But,  at 
any  rate,  it  is  fitting  that  he  who  claims  the  reward  in  such  case  should 
take  upon  himself  the  burden  of  proving  the  nature  of  the  service  which 
he  has  performed,  and  the  quantum  of  the  recompense  which  he  de- 
mands, instead  of  throwing  it  upon  the  owner  to  estimate  it  for  him,  at 
the  hazard  of  being  nonsuited  in  an  action  of  trover." 

The  learned  reporter  of  this  case  questions  in  a  note  the  suggestion 
that  an  action  would  lie  for  compensation  for  such  a  service,  having 
regard  to  the  principle  of  Lampleigh  v.  Braithwaite  (1  Smith  L.  C), 
that  *'  a  mere  voluntary  courtesy  will  not  support  an  assumpsit J^ 

The  India  was  followed  by  Butt,  J,,  in  The  Cheerful  (1885),  11 
P.  D.  3,  b&  L.  J.  P.  6,  54  L.  T.  56,  34  W.  R.  307,  5  Asp.  M.  C.  525. 
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The  Cheerful  broke  down  by  loss  of  her  propeller  in  the  English  Chan- 
nel, where  she  was  in  a  position  of  risk,  but  not  of  immediate  danger. 
The  Hamburgh,  at  her  request,  took  The  Cheerfid  in  tow;  near  the 
Shambles  the  hawsers  parted,  and  The  Hantburgh,  being  unable  to 
make  fast  again,  left  her.  The  Cheerful  was  then  in  a  position  of 
greater  danger  than  when  The  Hamburgh  took  her  in  tow;'  but  was  in 
a  position  where  tugs  could  be  obtained,  and  was,  in  fact,  soon  after* 
wards  taken  in,  tow  by  two  tugs  and  brought  in  safety  to  Portland. 
The  learned  Judge  held,  on  the  ground  that  no  actual  benefit  was  con- 
ferred on  The  Cheerful  by  the  services  rendered  by  Ths  Hamburgh, 
that  the  latter  vessel  was  not  entitled  to  salvage. 

The  limits  of  Admiralty  jurisdiction  in  relation  to  salvage,  and  the 
nature  of  the  things  which  can  be  made  the  subject  of  a  claim  of  salvage 
attended  by  a  maritime  lien,  were  fully  discussed  in  the  case  of  The 
Gas  Float  WhiUon  (No.  2),  1896,  P.  52, 1897,  A.  C.  337, 66  L.  J.  P.  17, 
66  L.  J.  P.  99.  The  question  arose  out  of  a  gas  float  in  the  Humber, 
which  had  broken  adrift  from  its  moorings,  and  was,  as  the  plaintiffs 
alleged,  kept  away  from  the  rocks  on  the  Lincolnshire  shore  by  their 
exertions.  The  gas  float  in  question  was  a  beacon  cojisisting  of  an  iron 
shell,  made  in  a  shape  so  far  like  the  hull  of  a  ship  as  to  be  capable  of 
floating,  and  having  its  interior  wholly  occupied  by  a  cylinder  filled 
with  gas  at  a  pressure  sufiBcient  to  keep  a  light  burning  night  and  day. 
It  was  moored  by  anchors  at  a  place  marking  a  dangerous  shoal.  The 
House  of  Lords,  affirming  the  decision  of  the  Court  of  Appeal,  held 
that  the  gas  float  in  question  could  not  be  the  subject  of  salvage  so  as 
to  create  a  maritime  lien  or  to  be  the  subject  of  Admiralty  jurisdiction. 
Lord  Justice  Brett,  whose  judgment  was  expressly  confirmed  by  the 
opinions  delivered  in  the  House  of  Lords,  particularly  by  Lord  Watsoh 
and  Lord  Magnaghten,  summarised  the  question  of  Admiralty  juris- 
diction as  follows:  ''What  is  the  jurisdiction  of  the  High  Court  of 
Admiralty  as  to  salvage,  ascertained  from  its  practice  and  judgments 
and  from  statutes  ?  As  to  its  practice  and  judgments,  irrespective  of 
statutes,  it  seems  to  be  one  uniform  continous  statement  by  Judges  and 
writers  of  authority  that  the  jurisdiction  as  to  salvage  is  exercised  in 
respect  of  a  ship,  her  apparel,  and  her  cargo;  of  freight  in  danger,  and 
saved  by  reason  of  the  saving  of  the  ship  or  cargo;  and  of  flotsam,  jet- 
sam, or  lagan,  being  each  of  them  part  of  the  cargo  of  a  ship.''  He 
further,  after  citing  the  enactments,  particularly  sects.  468  and  476  of 
the  Merchant  Shipping  Act,  1864,  says:  "The  statutes  do  not  enlarge 
the  subjects  or  objects,  but  by  dealing  only  with  the  subjects  and  ob- 
jects mentioned  strongly  corroborate  the  view  here  expressed  as  to  the 
original  jurisdiction  of  the  High  Court  of  Admiralty." 

The  statutes  referred  to   in  this  judgment  are  now  repealed  and 
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replaced  by  the  enactments  of  the  Merchant  Shipping  Act;  1894  (57  & 
58  Vict.  c.  60)  which,  however,  do  not  on  the  question  considered  in 
the  case  last  mentioned  extend  the  subject  of  salvage,  properly  so  called, 
further  than  the  previous  Acts.  The  enactments,  replacing  those  of 
the  Merchant  Shipping  Act,  1854,  above  referred  to  —  other  than  those 
relating  to  life  salvage,  which  will  be  cited  under  the  next  rule  (see 
p.  529,  post),  — are  the  following:  — 

Section  546.  ''Where  any  vessel  is  wrecked,  stranded,  or  in  distress 
at  any  place  on  or  near  the  coasts  of  the  United  Kingdom  or  any  tidal 
water  within  the  limits  of  the  United  Kingdom,  and  services  are  ren- 
dered by  any  person  in  assisting  that  vessel  or  saving  the  cargo  or 
apparel  of  that  vessel  or  any  part  thereof,  and  where  services  are  ren- 
dered by  any  person  other  than  a  receiver  in  saving  any  wreck,  there 
shall  be  payable  to  the  salvor  by  the  owner  of  the  vessel,  cargo,  apparel, 
or  wreck,  a  reasonable  amount  of  salvage  to  be  determined  in  case  of 
dispute  in  manner  hereinafter  mentioned.^' 

Section  566  (identical  with  sect.  476  of  the  Merchant  Shipping 
Act,  1854),  ''Subject  to  the  provisions  of  this  Act,  the  High  Court, 
and  in  Scotland  the  Court  of  Session,  shall  have  jurisdiction  to  decide 
upon  all  claims  whatsoever  relating  to  salvage,  whether  the  services  in 
respect  of  which  salvage  is  claimed  were  performed  on  the  high  seas  or 
within  the  body  of  any  county,  or  partly  on  the  high  seas,  and  partly 
within  the  body  of  any  county,  and  whether  the  wreck  in  respect  of 
which  salvage  is  claimed  is  found  on  the  sea  or  on  the  land,  or  partly 
on  the  sea  and  partly  on  the  land.'' 

It  is  obvious  that  the  above  sect.  546  is  inapplicable  to  many  cases 
of  salvage  under  the  ordinary  maritime  law;  and  in  The  Fulham,  1899, 
P.  26,  68  L.*  J.  P.  76,  the  question  was  discussed  whether  sect.  552, 
which  enacts  that  "where  salvage  is  due  to  any  person  under  this  Act," 
the  Keceiver  (of  wrecks)  shall  (inter  alia)  detain  the  vessel  and  the 
cargo  and  apparel  until  payment  is  made  for  salvage,  applies  to  a  case 
where  salvage  is  due,  but  not  under  sect.  644  (relating  to  life  sal- 
vage, see  p.  641,  post)  or  sect.  546  of  the  Act.  The  Court  of  Appeal, 
affirming  the  judgment  of  Gobet.l  Barnes,  J.,  held  that  sect.  652 
applied  to  a  case  where  salvage  was  due  under  the  ordinary  law,  though 
not  within  the  enactments  of  these  sections.  Although  these  are  the 
only  sections  which  confer,  by  express  enactment,  a  right  to  salvage, 
there  are  other  sections  in  the  Act  which  contain  directions  for  enforc- 
ing a  claim  to  salvage.  And  to  give  a  sensible  construction  to  the  Act, 
the  Court  held  that  "due"  in  this  sect.  552  should  be  read  "en- 
forceable.'' Otherwise  the  statutory  procedure  would  fail  in  a  large 
number  of  cases  as  to  which  there  was  never  any  doubt  as  to  the  right 
and  the  jurisdiction  to  enforce  it.     The  Fulham  was  a  British  steam- 
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ship,  which,  on  a  voyage  from  Selina  to  Dunkirk,  with  a  cargo  of 
barley,  ran  short  of  fuel,  and  while  in  the  English  Channel,  about 
twenty  miles  from  Plymouth,  was  taken  in  tow  by  the  steam  tug 
Flying  Buzzard  and  brought  into  Plymouth.  The  receiver  at  Plymouth 
at  the  request  of  the  master  of  the  tug  directed  the  arrest  and  detention 
of  The  Fulham^  and  a  salvage  suit  having  been  instituted  by  the  own- 
ers, master,  and  crew  of  the  Flying  Buzzard,  and  securit}'^  being  given, 
a  substantial  sum  was  awarded  in  that  suit.  The  owners  of  The  Fulham 
then  brought  an  action  for  detention  against  the  receiver;  and  the 
question  was  whether  he  was  justified  under  sect.  552.  Briefly, 
the  Court  held  that  he  was  justified,  although  the  case  did  not 
come  under  either  sections  of  the  Act  expressly  conferring  the  right 
to  salvage. 

AMERICAN  NOTES. 

Unless  a  vessel  is  utterly  abandoned,  salvors  cannot  lawfully  take  possession 
with  intent  to  supplant  the  master  and  owners,  even  when  no  one  is  on  board, 
and  if  they  act  against  the  master's  will,  they  cannot  recover  for  the  asf^ist- 
ance  rendered.  The  Island  City,  1  Black  (U.  S.),  121;  The  Susan,  1  Spragiie 
(U.  S.),  499;  The  Bee,  1  Ware,  332,  336;  The  Ameihysty  Davies  (U.  S.),  20; 
The  Chateau,  4  Woods  (U.  S.),  71 ;  The  Cleone,  6  Federal  Rep.  517  ;  The  Pohat- 
cong,  77  id.  99tJ ;  Stone  v.  The  Jewell,  41  id.  103.  But  when  the  owner's  or 
master's  intent  to  abandon  is  clearly  shown,  his  mere  intention  to  ultimately 
rescue  the  vessel  does  not  prevent  others  from  becoming  salvors,  or  take  from 
it  the  character  of  derelict.  The  Burlington,  73  Federal  Rep.  258,  264;  The 
B.  C.  Terry,  9  id.  920;  The  Hyderabad,  11  id.  749;  The  Cairnsmore,  20  id. 
519;  The  Fairfield,  30  id.  700;  The  Ann  L.  Locktoood,  37  id.  233;  LeitisY, 
A  Lot  of  Whalebone,  51  id.  916;  The  Canada,  92  id.  196 ;  Proceeds  of  the  Pan- 
dora, Newberry's  Admiralty  (U.  S.),  438 ;  The  Delphos,  id.  412 ;  Baker  r.  Hoag, 
7  New  York,  655 ;  The  Boston,  1  Sumner  (U.  S.),  328 ;  Cromwell  v.  The  Island 
City,  1  Clifford  (U.  S.),  221. 

*»  The  relief  of  property  from  an  impending  peril  of  the  sea,*'  says  Judge 
Curtis,  **  by  the  voluntary  exertions  of  those  who  are  under  no  legal  obliga- 
tions to  render  assistance,  and  the  consequent  ultimate  safety  of  the  property, 
constitutes  a  technical  case  of  salvage."  Hennessey  v.  The  Versailles,  1  Curtis 
(U.  S.),  353,  355;  The  Connemara,  108  United  States,  352,  357.  See  The  M. 
JB.  Stetson,  1  Lowell  (U.  S.),  119 ;  The  Fannie  Brown,  80  Federal  Rep.  216. 
Neither  the  passengers,  nor  cattlemen,  nor  a  stevedore's  crew  on  the  salved  ves- 
sel are  entitled  to  compensation  for  ordinary  services  performed  in  rescuing 
her  ;  but  for  extraordinary  services  they  are  entitled  to  salvage.  The  Conne- 
mara, 108  United  States,  352,  358 ;  Bond  v.  The  Cora,  2  Washington  (U.  S.), 
80;  The  Brabo,  33  Federal  Rep.  884;  The  Taylor  Dickson,  id.  886;  Kidney  y. 
The  Ocean  Prince,  38  id.  259 ;  Candee  v.  Sixty-Eight  Bales  Cotton,  48  id.  479. 
Soldiers  who  are  being  transported  on  a  ship  under  a  contract  between  their 
government  and  the  shipowner,  are  not  passengers  within  this  rule,  and  are 
entitled  to  salvage  for  saving  by  bailing  the  ship  when  leaking  badly.    The 
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Menimacy  1  Benedict  (U.  S.X  201.  The  keeper  of  a  light-house  is  not  re- 
quired to  render  salvage  services  gratuitously.  The  Ottawa,  1  Lowell  (U.  S.), 
274.  The  crew  of  a  ship  can  only  be  salvors  when  there  has  been  such  an 
abandonment  of  the  vessel  by  order  of  the  master  as  to  terminate  their  con- 
tract. Hobart  v.  Drogan,  10  Peters  (U.  S.),  108;  Mason  v.  The  Blaireau, 
2  Cranch  (U.  S.),  239,  270 ;  The  Triumph,  1  Sprague  (U.  S.),  428;  The  Pan- 
tiac,  1  Newberry's  Admiralty  (U.  S.),  130 ;  The  Nebraska,  75  Federal  Rep.  598, 
600;  The  Aguan,  48  id.  820;  The  C.  P.  Minch,  73  id.  859.  Pilots,  if  assist- 
ing  a  vessel  in  distress  beyond  the  requirements  of  their  duty,  are  entitled  to 
salvage.  Case  of  Le  Tigre,  3  Washington  (U.  S.),  567;  Lea  v.  The  Alexander, 
2  Paine  (U.  S.),  466;  DuLany  v.  The  Peragio,  Bee's  Admiralty  (U.  S.),  212 ; 
The  T.  P.  Leathers,  Newberry's  Admiralty,  421 ;  The  Wisconsin,  30  Federal 
Rep.  846.  Members  of  a  municipal  fire  department  who  in  the  line  of  their 
duty  extinguish  a  fire  in  a  ship  lying  at  a  wharf  in  their  city,  are  not  entitled 
to  salvage.  Davey  v.  The  Mary  Frost,  2  Woods  (U.  S.),  306 ;  Botoers  v.  The 
European,  44  Federal  Rep.  484;  Firemen^s  Charitable  Ass^n  v.  Ross,  60 
id.  456. 

Salvage  services  are  not  limited  to  the  vessel  and  cargo,  but  extend  to  other 
property  saved  on  navigable  waters.  The  Emulous,  1  Sumner  (U.  S.),  207; 
The  Cheeseman  v.  Two  Ferry  Boats,  2  Bond  (U.  S.),  363,  374.  Salvage  may, 
therefore,  be  awarded  for  saving  a  passenger's  trunks  containing  valuable 
property,  such  as  silver  coin.     The  Emblem,  Davies  (U.  S.),  61. 

The  right  of  the  salvor  is  merely  a  right  to  proceed  against  the  thing 
salved,  to  obtain  his  satisfaction,  and  is  not  a  personal  claim  on  the  owner, 
unless  he  has  requested  the  service,  or  has,  by  taking  possession  of  the  thing 
saved,  rendered  himself  personally  liable  for  the  reward.  The  Emblem,  Davies 
(U.  S.),  61,  68;  The  Independence,  2  Curtis  (U.  S.).  850,  856;  Sheldrake  y. 
The  Chatfield,  52  Federal  Rep.  495;  Baxter  v.  Heilner,  38  id.  668.  Under  the 
American  practice,  proceedings  for  salvage  in  rem  and  in  personam  cannot  be 
joined  in  the  same  libel.  The  Sabine,  101  United  States,  384.  And  while  a 
libel  in  rem  is  frequently  brought  against  both  ship  and  cargo,  yet  separate 
proceedings  are  proper  against  each,  wherein  one  rate  of  award  may  be  given 
against  the  ship,  and  another  and  different  one  against  the  cargo.  The  St. 
Paul,  86  Federal  Rep.  340,  341.  The  fact  that  a  part-owner  in  the  rescued 
vessel  has  also  an  interest  in  the  salving  vessel  does  not  preclude  him  from 
sharing  in  the  salvage.  Lewis  v.  A  Lot  of  Whalebone,  51  Federal  Rep.  916 ; 
Morse  v.  Pomroy  Coal  Co.,  75  id.  428.  But  a  shipowner  cannot  gain  a  salvor's 
lien  on  his  own  vessel.  The  Manitoba,  30  Federal  Rep.  129.  An  insurer,  who 
at  the  owner*s  request  contracts  for  the  rescue  of  an  insured  vessel,  is  not  en- 
titled to  a  salvage  lien.     The  Lydia  A.  Harvey,  84  Federal  Rep.  1000. 

The  law  implies  that  the  salvor's  services  are  to  be  paid  for  only  on  the 
condition  of  the  ultimate  safety  of  the  property.  Anderson  v.  The  Edam,  13 
Federal  Rep.  135;  The  Queen  of  the  Pacific,  21  id.  459,  471,  and  25  id.  610. 
No  salvage  will  be  allowed,  when  services  are  rendered,  without  any  bene- 
ficial result,  by  a  volunteer  ;  but  a  salvor  who  is  asked  to  help,  is  entitled  to 
compensation,  even  when  unsuccessful,  if  the  property  is  finally  saved.  Ibid. ; 
The  Whitaker,  1  Sprague  (U.  S.),  282;  Clarke  v.  The  Dodge  Healy,  4  Wash- 
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ington  (TJ.  S.),  651;  HandY,  The  Elvira,  Gilpin  (U.  S.),  60,  67 ;  The  Chateau, 
4  Woods  (U.  S.)»  71.  An  abandoned  attempt  to  save  a  vessel  is  not  a  ground 
for  salvage  because  later  other  salvors  bring  her  to  a  place  of  safety.  The 
Island  City,  1  Black  (U.  S.),  121;  The  Aberdeen,  27  Federal  Rep.  479.  Relief 
from  apprehension  and  threatened  peril  is  often  a  sufficient  benefit  to  the  own- 
ers, as  where  steam-tugs,  with  appliances  for  eztiuguishing  fire,  rescued  a  ves- 
sel laden  with  naptha  and  lying  at  a  wharf  which  is  on  fire.  The  Cyclone,  16 
Federal  Rep.  486  ;  Long  v.  The  Tampico,  id.  491 ;  The  Avoca,  39  id.  567;  The 
Boyne,  98  id.  444 ;  The  Peru,  99  id.  788.  But  the  towing  of  a  burning  ves- 
sel away  from  another  lying  near  is  not  a  salvage  service  to  the  latter,  at 
least  in  the  absence  of  a  request.  The  Young  America,  20  Federal  Rep.  926; 
The  Oregon,  27  id.  871;  The  Thomas  HUyard,  66  id.  1015;  The  City  of  At- 
lanta, 56  id.  252.  The  salvor's  partial  success  in  saving  imperilled  property 
entitles  him  to  salvage  proportioned  to  the  quantity  saved.  The  Lone  Star,  35 
Federal  Rep.  798;  The  City  of  Columbia,  66  id.  252. 

Salvage  is  forfeited  when  the  salvor  wrongfully  converts  the  property  to 
his  own  use,  or  resists  the  owner's  title.  Taber  v.  Jenny,  1  Spragne  (U.  S.), 
315,  318 ;  Bartlett  v.  Budd,  1  Lowell  (U.  S.),  223.  See  The  MissourVs  Cargo, 
1  Sprague  (U.  S.),  260 ;  The  Rising  Sun,  1  Ware  (U.  S.),  d7&  And  as  salvors 
are  bound  to  take  such  care  of  the  property  saved  as  a  prudent  person  takes 
of  his  own  property,  they  may  entirely  or  partially  forfeit  their  claim  by  their 
negligence,  misconduct,  or  breach  of  trust  or  of  contract.  Mason  v.  The 
Blaireau,  2  Cranch  (U.  S.),  239;  The  Bella  Corrunes,  6  Wheaton  (U.  S.),  152 
The  Senator,  Brown's  Admiralty,  872;  The  Albany,  44  Federal  Rep.  431 
The  Relief,  51  id.  252;  The  Katie  Collins,  21  id.  409;  The  Kronoj  28  id.  318 
Serviss  v.  Ferguson,  84  id.  202;  The  Ravenscourt,  103  id.  668.  If  salvors' 
alleged  services  prove  of  doubtful  value,  and,  instead  of  acting  in  the  interest 
of  the  whole  property,  they  arbitrarily  and  unnecessarily  cause  a  part  of  the 
cargo  to  be  carried  to  a  port  where  it  cannot  be  advantageously  sold,  thereby 
frustrating  the  purpose  of  the  voyage,  their  claim  will  be  reduced  from  that 
for  salvage  to  mere  compensation  for  the  work  and  labor  they  have  done. 
Byrne  v.  Johnson,  53  Federal  Rep.  840.  On  the  other  hand,  the  master  can- 
not insist  that  the  salvors  take  the  vessel  to  a  distant  port,  inconvenient  for 
them,  without  first  satisfying  their  demands,  and,  if  he  does  so  insist,  they 
may  resist  his  attempt,  assume  control  of  the  vessel,  and,  taking  it  to  a  con- 
venient port,  place  it  in  the  custody  of  the  law.  The  El  Dorado,  50  Federal 
Rep.  951  f  956.  A  salvor's  lien  and  his  right  to  salvage  do  not  depend  upon 
his  retaining  possession.     The  H.  D.  Bacon,  Newberry's  Admiralty,  274. 
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RULE. 

There  is,  by  the  practice  of  the  Admiralty  Court,  no 
claim  for  salvage  unless  something  remains  upon  which  it 
can  be  charged;  nor  can  a  claim  in  the  nature  of  life- 
salvage  be  entertained  where  life  has  been  in  no  danger. 

The  Senpor. 

8  P.  D.  115-118  (8.  0.  52  L.  J.  P.  48 ;  48  L.  T.  887  ;  31  W.  R.  640;  5  Asp.  M.  C.  98). 

Lift  ScUvage.  —  No  Res  saved,  —  Right  of  Salvors  to  bring  Action,  —  Validity 
of  Salvage  Agreement. 

A  steamship  was  requested  by  another  steamship  in  distress  to  stand  by 
her.  An  agpreement  was  accordingly  made  between  the  two  masters  for  a 
fixed  sum  that  the  sound  vessel  would  remain  by  the  damaged  one  till  she 
was  in  a  safe  position  to  get  to  poi-t.  The  sound  vessel  remained  by  the 
damaged  one  until  the  latter  was  about  to  sink,  when  she  took  her  crew  on 
board,  and  the  damaged  steamer  immediately  afterwards  sank.  The  owners, 
master,  and  crew  of  the  salving  ship  brought  an  action  for  life  salvage  :  — 

Heldf  that  as  no  res  was  saved  the  action  would  not  lie  either  as  a  salvage 
action  simply  or  on  the  ag^reement. 

Observations  of  Brett,  M.  R.,  as  to  the  implied  authority  of  shipmasters 
to  enter  into  salvage  agreements. 

Action  for  life  salvage  by  the  owners,  master,  and  crew  of  the 
steamship  Mary  Louisa  against  the  owners  and  master  of  the  steam- 
ship BenpoT,  It  appeared  from  the  statement  of  claim  that  on  the 
13th  of  April,  1882,  whilst  in  the  midst  of  a  great  ice-field,  the 
Mary  Louisa  came  up  with  The  Benpor.  The  Benpor  was  exhibiting 
signals  of  distress.  She  was  laden  with  a  heavy  cargo  of  pig- 
iron  and  potatoes ;  her  starboard  bow  had  been  stove  in  below  the 
water-line  by  the  ice,  and  the  water  was  gaining  on  the  pumps. 
The  crew  were  worn  out  by  exposure  and  exertion,  and  The  Ben- 
por was  in  danger  of  sinking.  The  master  of  The  Benpor  asked 
the  master  of  the  Mary  Louisa  to  remain  by  him,  and  the  latter 
consented  to  do  so  if  the  master  of  ITie  Benpor  would  enter  into  a 
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written  agreement,  which  he  did.  The  agreement  was  as  follows : 
**  Mary  Louisa,  April  13,  1882.  It  is  hereby  agreed  between 
Thomas  Gibb,  master  of  the  above  steamer,  and  Robert  Osbom, 
mdster  of  the  steamship  Renpor,  that  the  above  steamer  Mary  Louisa 
agrees  to  stay  by  me  until  I  am  in  a  safe  position  to  get  to  port 
for  the  sum  of  £1200,  my  vessel  being  badly  holed  in  starboard 
bow,  near  collision  bulkhead. "  The  Mary  Louisa  remained  by 
The  Benpor  during  the  night,  and  the  next  morning,  as  Hie  Ben- 
por  proved  to  be  sinking,  took  her  crew  on  board,  and  The  Benpor 

shortly  afterwards  sank. 
[*  116]       *  Demurrer  to  the  statement  of  claim  on  the  ground'  that 
the  agreement  had  not  been  performed,  and  that  no  cause 
of  action  had  arisen  on  it ;  that  no  action  for  salvage  would  lie,  as 
no  property  of  the  defendants  had  been  saved. 

On  the  2nd  of  August,  1882,  Sir  R  J.  Phillimoke  gave  judg- 
ment, upholding  the  demurrer.     The  plaintifTs  appealed. 

A.  Charles,  Q.  C,  and  G.  Bruce,  for  the  plaintifiEs.  —  The  ser- 
vices were  rendered  by  request.  There  is  a  distinction  between 
services  rendered  on  request,  and  rendered  voluntarily,  and  for  the 
former,  though  no  property  is  saved,  the  salvors  are  entitled  to  be 
rewarded.  If  there  is  a  contract,  it  is  immaterial  if  the  res  is 
saved  or  not  [They  referred  to  The  Undaunted,  Lush.  90 ;  Ths 
K  JZ,  1  Spinks,  63;  The  Medina,  2  ¥.  J).  5,  The  Aztecs,  3  Mar. 
L.  C.  326 ;  The  Cargo  ex  SchUler,  2  P.  D.  145 ;  The  Fusilier,  Br. 
&  L.  350;  Clark's  Praxis,  Ch.  25.  They  also  argued,  on  the  con- 
struction of  the  agreement,  that  the  plaintiffs  were  entitled  to 
recover  the  sum  mentioned  therein.] 

[Brett,  M.  R  ,  referred  to  The  Johannes,  Lush.  182.  ] 

W.  G.  F.  Phillimore,  for  the  defendants,  was  not  called  on. 

Brett,  M.  R  —  In  this  case  the  judgment  of  the  Court  below 
must  be  affirmed.  The  suit  is  brought  under  the  following  cir- 
cumstances :  The  Benpor  was  in  the  greatest  possible  danger,  she 
was  in  the  ice,  she  could  not  move  out  of  it,  and  she  was  one 
thousand  miles  from  land,  when  the  Mary  Imiisa  came  up  with 
her.  The  Benpor  very  shortly  sank,  but  before  that  happened  the 
Mary  Louisa  saved  the  lives  of  her  crew.  The  plaintiffs'  vessel 
whilst  rendering  this  service  was  in  considerable  danger,  and  there 
were  therefore  several  of  the  elements  present  of  a  salvage  service, 
namely,  danger  to  the  lives  and  property  both  of  salvors  and  salved 
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and  a  service  rendered.  It  is  then  said  that  the  action  is  main- 
tainable irrespective  of  any  agreement  as  a  life  salvage  service. 
As  I  have  already  said  there  were  several  of  the  elements 
present  *  which  entitle  persons  to  salvage,  but  there  is  one  [*  117] 
element  invariably  required  by  Admiralty  law  in  order  to 
found  an  action  for  salvage,  there  must  be  something  saved  more 
than  life,  which  will  form  a  fund  from  which  salvage  may  be 
paid,  in  other  words,  for  the  saving  of  life  alone  without  the  sav- 
ing of  ship  freight  or  cargo  salvage  is  not  recoverable  in  the  Ad- 
miralty Court.  Life  salvage,  it  is  true,  may  by  statute  be  payable 
under  some  such  circumstances,  but  then  it  must  be  paid  by  the 
Board  of  Trade.  It  is  said  that  under  some  circumstances  if  life 
is  saved  after  the  services  of  the  salvors  have  been  requested  by 
the  master  of  the  ship  which  is  in  danger,  the  shipowner  is  bound 
to  pay  salvage,  although  there  is  no  res  saved,  and  Tlie  Un- 
daunted, Lush.  90,  has  been  cited  in  support  of  this  proposition. 
The  E.  Z7. ,  1  Spinks,  63,  has  also  been  relied  on  as  an  authority 
in  favour  of  it,  more  especially  a  dictum  of  Dr.  Lushington  which 
is  to  be  found  in  that  case.  But  The  Undaunted  is  really  no 
authority  in  favour  of  the  plaintiffs'  contention,  because  in  that 
case  the  ship  was  saved,  and  therefore  there  was  a  fund  from 
which  payment  could  be  made.  The  question  was  there  raised 
whether  the  plaintiffs  could  bp  paid  out  of  that  fund,  and  it  was 
decided  that  they  could,  because  they  had  exerted  themselves  to 
save  the  ship  at  the  request  of  the  master.  It  is  unnecessary  for 
us  to  say  if  we  agree  with  that  decision,  but  it  in  no  way  broke 
the  fundamental  law  of  the  Admiralty  Court,  that  something  must 
be  saved  in  order  to  give  valid  grounds  for  a  salvage  action.  The 
K  U  is  a  similar  case,  but  there  a  supposed  case  is  mentioned  by 
Dr.  Lushington  which  is  said  to  support  the  plaintiff's  contention 
in  the  present  case.  If  Dr.  Lushington  did  state  this  supposed 
case  as  containing  his  view  of  the  law,  it  is  contrary  to  what  he 
had  laid  down  before,  and  if  it  does,  with  all  respect  for  his  great 
authority,  I  am  unable  to  agree  with  it.  But  I  doubt  if  it  is  an 
exact  statement  of  that  learned  Judge's  opinion,  and  the  cases  of 
The  Fusilier,  Br.  &  L.  350;  The  Zephyr,  2  Hagg.  43,  and  The 
Cargo  ex  Schiller,  2  P.  D.  145,  are  contrary  to  it,  and  support  the 
rule  that  some  property  must  be  saved  to  give  rise  to  a  claim  for 
salvage. 

*  Then  it  has  been  argued  that  an  action  in  the  nature  of  [*  118] 
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a  common  law  suit  can  in  this  case  be  supported  on  the  agree- 
ment, which,  it  is  said,  is  binding  on  the  shipowner.  But  there 
are  two  circumstances  necessary  in  order  to  make  an  agreement 
binding  on  an  owner:  first,  the  contract  must  be  made  under  a 
necessity;  and  secondly,  it  must  be  made  for  his  benefit  I  do 
not  desire  to  say  anything  which  may  seem  cruel,  but  I  must 
express  a  doubt  whether  if  an  agreement  is  made  only  for  the 
purpose  of  saving  a  master  and  a  crew  without  regard  to  any  sav- 
ing of  the  property  of  the  shipowner,  though  it  be  in  a  case  of 
necessity,  yet  as  the  subject-matter  is  without  benefit  to  the  prop- 
erty of  the  shipowner,  the  master  has  authority  to  bind  the  owner 
to  a  money  payment.  But  if  this  agreement  was  not  merely  one 
by  which  the  lives  of  the  master  and  crew  were  to  be  saved,  what 
does  it  mean  ?  The  contract  must  be  read  having  regard  to  the 
circumstances,  and  the  parties  to  it ;  it  is  idle  to  suppose  that 
those  on  The  Renpor  had  made  up  their  minds  that  the  ship  would 
sink  at  once,  "  We  "  and  "  I  "  clearly  mean  the  "  ship, "  and  "  us," 
the  ship  and  the  crew  are  treated  as  one  thing.  Thus  it  is  a 
contract  which  the  master  would  have  authority  to  make,  and  by 
which  the  owner  would  be  bound  to  pay  the  sum  mentioned  in  it 
for  staying  until  the  ship  was  safe.  Any  question  of  a  quantum 
meruit  claim  arising  out  of  it  is  one  which,  though  mentioned 
during  the  discussion  of  the  case,  cannot  be  seriously  argued. 
.  I  think,  therefore,  that  the  agreement  is  a  proper  salvage  agree- 
ment ;  it  fixes  the  amount  of  salvage  to  be  paid  both  for  services 
to  life  and  property,  but  leaves  untouched  all  the  other  conditions 
necessary  to  support  a  salvage  award.  As  therefore  both  on  prin- 
ciple and  on  the  construction  of  the  contract  itself  there  must  be 
something  besides  life  saved  to  make  it  efifectual,  I  am  of  opinion 
that  neither  owners  nor  master  are  liable  in  this  action,  because  no 
res  has  been  saved. 

Cotton  and  Bowen,  L  JJ.  ,  concurred.  Appeal  dismissed. 

The  Mariposa. 

1896,  P.  273-280  (s.  c  65  L.  J.  P.  104  ;  75  L.  T.  54). 

[273]  Admiralty,  —  Salvage  (Life),  —  Authority  of  Master,  —  Contract  tcith 

Passengers, 

The  defendants'  steamship,  three  days  out  from  Montreal  for  Liverpool, 
stranded  on  the  coast  of  Labrador.  The  master  landed  his  passengers  and 
crew,  provided  them  with  food  and  accommodation,  and  the  same  day  inter- 
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cepted  a  passing  steamer,  which,  at  the  request  of  the  xaaster,  conveyed  the 
passengers  to  their  destination. 

The  following  day  a  steamer  passing  in  the  opposite  direction,  at  the  like 
request,  took  ofE  the  greater  part  of  the  creW)  conveyed  them  to  Quebec,  and, 
on  the  way,  telegraphed  for  assistance  to  be  sent. 

By  the  contract  with  the  passengers  the  defendants  were  "  not  liable  for 
loss  or  delay  from  the  act  of  God,  .  .  .  perils  of  the  seas,  rivers,  or  naviga- 
tion, ...  or  the  wrongful  act  or  default "  of  their  servants.  The  defendants' 
vessel  became  a  total  loss,  materials  to  the  value  of  £335  only  being  saved. 

In  an  action  in  personam  by  the  owners  of  the  passing  steamers  for  salvage, 
or,  in  the  alternative,  for  remuneration  for  services  rendered  at  request,  the 
defendants  tendered  £200  :  — 

Heldf  by  Gorell  Barnes,  J.,  that  the  tender  must  be  upheld,  as  the 
passengers  and  crew  were  not  in  any  danger,  so  that  not  life  salvage  was  claim- 
able ;  and,  as  the  defendants  were  under  no  obligation  to  forward  the  passen- 
gers to  their  destination,  the  master,  in  trans-shipping  them,  acted  as  the  agent 
of  the  passengers,  and  not  of  the  defendants. 

Action  in  personam  for  salvage,  or,  in  the  alternative,  for  re- 
muneration for  services  rendered  at  request. 

The  plaintiffs  were  James  and  Alexander  Allan,  suing  on  behalf 
of  themselves  and  others  the  owners  of  the  steamships  Sardinian 
and  Austrian.  The  defendants  were  the  Ocean  Transport  Com- 
pany, Limited,  the  owners  of  the  steamship  Mariposa. 

The  main  questions  at  issue  were:  as  to  the  liability  of  the 
defendants  to  pay  life  salvage,  and  as  to  the  extent  of  the  author- 
ity of  the  master  of  thi  Mariposa  to  bind  them  for  expenses  at- 
tending the  conveyance  of  the  passengers  and  crew  after  the 
stranding  of  the  vessel. 

On  September  24,  1895,  the  Mariposa,  of  3458  tons  net,  and 
5305  tons  gross  register,  whilst  on  a  voyage  from  Montreal  to 
Liverpool,  with  cargo,  twenty-eight  cabin  passengers,  a 
crew  of  *  eighty-seven  hands  all  told,  and  two  stowaways,  [*  274] 
ran  ashore  in  a  fog  on  the  coast  of  Labrador,  about  five 
miles  west  of  Forteau  Bay,  in  the  Straits  of  Belle  Isle.  The  pas- 
sengers and  crew  were  immediately  landed,  the  passengers,  and 
most  of  the  crew,  going  on  to,  and  being  accommodated  at,  Forteau 
village.  Another  vessel  of  the  same  line  was  expected  to  pass  by 
in  a  short  time ;  but  the  master  of  the  Mariposa,  being  anxious  to 
enable  the  passengers  to  get  away  as  early  as  possible,  sent  out  a 
schooner  to  intercept  the  first  steamer  passing  through  the  straits. 
The  schooner  on  the  same  day  fell  in  with  the  Sardinian  —  one  of 
the  Allan  Line  running  between  England  and  Canada  —  a  vessel 
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of  4405  tons  gross  register,  from  Montreal  to  Liverpool,  with  190 
passengers,  cargo,  and  mails,  a  crew  of  106  hands  all  told,  and  of 
a  total  value  of  £60,914.  At  the  request  of  the  master  of  the 
Mariposa  the  Sardinian  proceeded  to  Forteau  Bay  and  took  on 
board  twenty-seven  cabin  passengers,  the  two  stowaways,  and 
nineteen  of  the  crew  of  the  Mariposa.  The  cabin  passengers  were 
provided  with  first-class,  the  others  with  good  accommodation, 
and  they  were  safely  conveyed  by  the  Sardinian  to  Liverpool,  the 
cost  of  their  maintenance  amounting  to  £63  14«. 

On  September  25,  the  Austrian,  another  Allan  liner  —  of  2682 
tons,  proceeding  through  the  straits  on  a  voyage  from  London  to 
Montreal,  with  cargo,  a  crew  of  forty-seven  hands,  and  of  the  total 
value  of  £39,899  —  saw  the  Mariposa  flying  signals  of  distress, 
and  at  the  written  request  of  the  master  of  the  Mariposa  one  cabin 
passenger  and  forty -two  of  her  crew  were  taken  off  by  the  Aus- 
trian and  conveyed  to  Quebec  at  a  cost  of  £12  18&,  and,  on  the 
way,  at  the  like  request,  a  telegram  was  sent  from  the  telegraph 
station  at  Cape  Magdeline  by  the  master  of  the  Austrian  to  the 
agent  of  the  Mariposa  at  Quebec  to  send  assistance.  In  conse- 
quence of  this  telegram  assistance  was  sent ;  but  it  produced  no 
result,  and  the  master  of  the  Mariposa  made  his  own  arrangements 
on  the  spot  for  salving  all  that  was  possible  of  the  cargo.  The 
rest  of  the  crew  were  subsequently  taken  off  by  one  of  the  same 
line  of  steamers,  and,  on  October  26,  the  'master  and  his  oflBcers 
finally  left  the  wreck,  of  which  materials  to  the  value  of  £335 

only  were  saved. 
[*  275]  *  The  Mariposa  was,  at  the  time  of  the  accident,  run- 
ning between  Montreal  and  Liverpool  as  one  of  the 
Dominion  Line  of  steamers,  under  an  agreement  between  the  de- 
fendants and  the  Mississippi  and  Dominion  Steamship  Company, 
Limited,  by  which  the  defendants  for  the  summer  of  1895  received 
the  freights  and  passage-moneys,  and  allowed  certain  commissions 
to  the  other  company.  The  passengers'  tickets  were  headed  "  The 
Dominion  Line  Eoyal  Mail  Steamships,"  and  stated  that  "This 
ticket  is  good  for  cabin  passage  by  the  steamship  Mariposa  sailing 
from  Quebec  for  Liverpool  on/  Ac,  and  contained  the  following 
clause  :  "  The  company  is  not  liable  for  loss  or  delay  from  the  act 
of  God,  the  Queen's  enemies,  fire,  robbers,  thieves  (whether  on 
board  the  steamer  or  not),  perils  of  the  seas,  rivers,  or  navigiation, 
accident  to  or  of  machinery,  boilers,  or  steam,  or  of  the  wrongful 
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act,  neglect,  or  default  of  the  company's  servants  (whether  on  board 
the  steamer  or  not),  restraints  of  princes,  rulers,  or  people. " 

By  their  statement  of  claim  the  plaintiffs  alleged  that  the  /Sar- 
dinian  and  Austrian  incurred  considerable  risk  in  approaching 
close  to  the  coast,  and  that  the  plaintiffs  would  have  been  liable 
for  any  loss  arising  from  deviation.  They  further  alleged  that  the 
passengers  and  crew  of  the  Mariposa  were  saved  from  considerable 
hardship  and  exposure ;  that  the  defendants  were  saved  the  cost  of 
maintaining  them,  and  of  carrying  them  to  their  destination ;  and 
that  the  plaintiffs  had  expended  money  in  feeding  them. 

The  defendants  admitted  that  salvage  remuneration  was  due, 
but  alleged  that  the  value  of  the  property  saved  was  only  £335, 
and  tendered  and  paid  into  Court  the  sum  of  £200.  They  denied 
that  they  were  saved  the  cost  of  maintaining,  or  of  carrying  to 
their  destination,  the  passengers  and  crew,  and  alleged  that  the 
master  had  no  authority  to  make  on  their  behalf  any  agreement, 
express  or  implied. 

The  evidence  of  the  master  of  the  Mariposa  as  to  the  position  of 
the  passengers  was  in  substance :  —  that  the  vessel  stranded  about 
half-past  two  in  the  morning  of  the  third  day  after  leaving  Mon- 
treal. She  lay  upright  within  thirty  or  forty  yards  of  the  rocks, 
and  the  passengers  with  their  luggage  were  all  landed  by 
*  means  of  a  hawser.  Later  in  the  day  they,  and  most  of  [*  276] 
the  crew,  went  on  by  land  to  the  fishing  village  at  For- 
teau  Bay,  he  having  been  informed  by  a  man  engaged  to  salve  the 
cargo  that  it  would  be  better  for  the  passengers  to  be  there  as  they 
could  be  put  into  some  good  wooden  houses,  and  be  made  comfort- 
able for  any  length  of  time  that  they  might  be  on  shore.  Pro- 
visions and  stores  were  landed  calculated  to  last  them  about  a 
fortnight,  and  there  were  also  saved  about  2000  out  of  the  2466 
sheep,  and  about  fourteen  out  of  the  twenty  head  of  cattle  which 
had  been  shipped.  The  master  further  stated  that  he  told  his 
chief  steward  to  hand  their  tickets  back  to  the  passengers,  as  he 
thought  that  the  Allan  Line  would  get  the  money  for  the  passen- 
gers which  the  Mariposa  would  have  had,  —  that  what  he  did  was 
of  no  benefit  to  his  owners,  but  that  he  acted  for  the  passengers, 
and  made  the  arrangements  for  their  comfort,  and  to  ease  his  mind 
in  the  trouble  he  was  in  at  the  time,  instead  of  letting  them  stop 
on  the  barren  shore  in  a  fishing  village,  as  he  considered  his  first 
duty  was  to  look  after  the  passengers  and  crew  and  get  them  away. 
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Sir  Walter  Phillimore  and  T.  R  Scrutton,  for  the  plaintiffs,  the 
owners  of  the  Sardinian  and  the  Austrian,  — These  two  steamers, 
in  obedience  to  the  request  for  assistance,  ran  considerable  risk  in 
deviating  from  their  course  and  rendering  the  services  they  did. 
The  passengers  were  ashore  in  a  place  inaccessible  by  land,  and 
they  must  therefore  have  been  taken  away  by  water.  The  exemp- 
tions from  liability  in  the  contract  with  the  passengers  did  not 
relieve  the  master  of  his  common  law  responsibility  to  do  his  best 
to  minimise  the  loss.  Notara  v.  Henderson,  L.  B.  7  Q.  B.  225.  In 
The  Medina,  1  P.  D.  272,  2  P.  D.  5  (p.  576,  post),  the  facts  were  of 
a  somewhat  similar  character  to  those  in  this  case,  and  the  sum  of 
£1800  was  awarded  by  way  of  salvage  remuneration  for  taking 
pilgrims  off  a  rock  in  the  Eed  Sea  and  carrying  them  to  their  des- 
tination. It  is  true  that  in  The  Renpor,  8  P.  D.  115  (p.  529,  ante), 
where  no  res  was  saved  and  only  the  crew  were  taken  off,  the  Court 
held  that  the  master  had  no  authority  to  bind  his  owners, 
[*  277]  so  that  *  the  plaintiffs  failed  in  their  salvage  claim ;  but 
here  the  passengers  were  under  the  care  of  the  master ;  and 
in  the  subsequent  case  of  The  Alfred,  5  Asp.  M.  L.  0.  214,  although 
no  res  was  saved,  it  was  held  that  the  master,  as  agent  ex  necessitate 
for  his  owners,  had  authority  to  enter  into  an  agreement  for  the  other 
vessel  to  stand  by,  and  £400  was  awarded  for  four  days'  towage. 

The  plaintiffs  are,  therefore,  entitled  to  be  paid  for  work  and 
labour  done,  at  the  request  of  the  defendants,  in  the  carriage  of 
the  passengers  and  crew ;  and,  though  so  far  as  regards  the  claim 
of  the  AxLstrian  for  salvage  the  tender  of  £200  may  be  suflScient 
out  of  a  value  of  £335,  it  is  no  answer  to  the  claim  arising  under 
the  verbal  request  to  the  Sardinian,  and  the  written  request  to  the 
Austrian,  by  the  master  of  the  Mariposa,  to  take  the  passengers 
to  Liverpool  and  the  crew  to  Montreal.  This  request  was  widiin 
the  authority  of  the  master,  and,  as  it  was  complied  with,  his 
owners  are  bound,  though  no  res  was  saved,  for  the  service  was  in 
the  interest  and  for  the  benefit  of  the  owners  of  the  Mariposa,  as 
passengers  would  not  travel  by  these  steamers  if  no  arrangements 
were  made  for  forwarding  them  on. 

[Beference  was  also  made  to  sect.  190  of  the  Merchant  Shipping 
Act,  1894  (57  &  68  Vict  c.  60),  as  to  the  relief  and  maintenance 
of  distressed  seamen;  sect  268,  as  to  the  distinction  between 
cabin  and  steerage  passengers ;  sects.  333,  334,  as  to  the  recovery 
of  expenses  incurred  by  governors  or  consuls  in  conveying  wrecked 
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passengers ;  and  to  sect  434,  as  to  the  right  to  compensation  where 
signals  of  distress  are  used.  ] 

Joseph  Walton,  Q.  C,  and  Alex.  D.  Bateson,  for  the  defend- 
ants. —  As  the  Austrian  did  perform  some  service  with  reference 
to  the  telegram,  and  about  £335  was  saved  from  the  ship,  some- 
thing may  be  due  by  way  of  salvage ;  but  this  is  amply  covered 
by  the  tender  of  £200,  the  owners  of  the  Mariposa  not  being  liable 
for  the  cargo's  proportion,  if  any,  of  the  salvage.  There  is  no 
other  legal  claim  which  the  plaintiffs  can  successfully  set  up,  for 
no  life  salvage  *is  due  under  such  circumstances  as  these, 
where  no  danger  to  life  exists  at  the  time  the  alleged  *  ser-  [*  278] 
vices  are  rendered:  Cargo  ex  Woosung,  3  Asp.  M.  L.  C. 
50  (also  in  1  P.  D.  260,  but  not  reported  there  on  this  point) ;  and 
whatever  duty  was  owed  by  the  master  in  respect  of  the  passen- 
gers, was  owed  to  them  as  their  agent  ex  necessitate,  and  not  to  his 
owners,  who,  under  their  contract  with  the  passengers,  were  under 
no  liability  to  convey  them  to  their  destination  in  another  steamer. 
The  decision  in  The  JRenpor,  8  P.  D.  116,  is  conclusive  on  this 
point  as  regards  the  crew.  The  case  of  The  Alfred,  5  Asp.  M.  L. 
C.  214,  is  not  in  point,  for  where  the  ship  is  in  existence  the 
master  may  make  a  contract  to  pay  for  standing  by  as  the  owners 
may  thereby  benefit;  but  here  the  contract,  if  any,  was  not  in 
respect  of  the  ship.  In  The  Medina,  2  P.  D.  5,  the  reason  why 
the  salvors  were  held  entitled  was  that  freight  in  the  shape  of 
passage-money  was  saved.  See  Kennedy  on  Salvage,  p.  61.  The 
defendants  were  not  under  any  pressure  to  maintain  their  reputa- 
tion as  carriers  of  passengers,  as  this  was  their  only  ship  running 
in  the  Dominion  Line,  and  no  duty  was  incumbent  upon  them  to 
maintain  the  reputation  of  that  line. 

Sir  Walter  Phillimore,  in  reply.  Cur.  adv.  vult 

July  9.  GoRELL  Barnes,  J.  [After  stating  the  facts  already 
set  out,  the  learned  Judge  continued :]  —  The  plaintififs  claim  for 
the  services  rendered  to  the  passengers  and  crew,  either  as  life  sal- 
vage or  as  being  rendered  by  the  plaintiffs  for  the  defendants  at 
the  request  of  the  defendants'  master.  They  also  claim  salvage 
remuneration  for  taking  the  message  to  the  telegraph  station. 

The  defendants  have  paid  into  Court  the  sum  of  £200  to  meet 
any  claims  of  the  plaintiffs,  and  it  is  clear  that  this  sum  is  suffi- 
cient to  cover  any  claim  for  sending  the  telegram,  and  for  the 


538  8HIP. 

Ho.  34.  —  The  Xaripott,  1886,  P.  278,  879. 

expenses  inourred,  even  if  the  latter  can  be  recovered  from  the 
defendants,  which  they  deny.  It  is,  therefore,  enough  to  satisfy 
all  claims  of  the  plaintiffs  unless  the  plaintiffs  are  entitled  to 
recover  some  reward  or  remuneration  for  the  conveyance  of  the 

passengers  to  Liverpool  and  Quebec. 
[*  279]  *  First,  with  regard  to  the  claim  for  alleged  life  sal- 
vage. Ship's  materials  to  the  value  of  £335  were  saved, 
but  the  passengers  and  crew  were  in  safety  at  Forteau  Bay,  and 
could  get  away  without  difficulty  by  passing  steamers.  They  were 
in  no  danger  of  starvation,  and  were  merely  inconvenienced  by 
the  accident  The  case  of  the  Cargo  ex  Woosung^  3  Asp.  M.  L 
C.  50,  is  an  authority  for  holding  that  no  claim  for  life  salvage 
can  be  maintained  in  such  circumstances. 

The  plaintiffs,  however,  contend  that  the  passengers  were  cai- 
ried  by  the  Sardinian  and  Austrian  tor  the  defendants  at  their 
request,  made  by  their  agent,  and  that,  therefore,  the  plaintiffs 
are  entitled  to  reasonable  remuneration  for  this  carriage.  The 
defendants  contend  that  the  master  of  the  Marifosa  had  no 
authority  from  them  to  make  any  arrangements  on  their  behalf 
for  the  carriage  of  the  passengera  These  opposing  contentions 
raise  a  question  of  some  difficulty,  which  I  am  forced  to  decide, 
as  the  defendants  stand  upon  their  strict  rights,  although  the 
assistance  rendered  by  the  plaintiffs  to  the  Mariposa's  passengers 
was  generously  given  in  circumstances  in  which  one  shipowner 
may  reasonably  be  expected  to  assist  another  and  be  rewarded  for 
so  doing. 

The  question  turns  upon  the  contract  under  which  the  passen- 
gers were  being  carried.  [The  learned  Judge  read  the  clause  in 
the  contract  already  set  out,  and  continued :  — ]  It  follows  from 
this  that  the  position  in  which  the  passengers  were  placed  by  the 
accident  was  not  a  matter  for  which  the  defendants  could  be  made 
liable,  and  therefore  they  were  not  under  any  obligation  to  for- 
ward the  passengers  to  their  destination.  [The  learned  Judge 
then  referred  to  the  evidence  already  set  out  as  to  the  reasons 
given  by  the  master  for  sending  on  the  passengers,  and  contin- 
ued :  — ]  I  am  of  opinion  that  the  master,  in  doing  what  he  did, 
was  acting  for  the  benefit,  and  on  account,  and  as  the  agent,  of  the 
passengers,  and  not  of  the  defendants.  The  case  of  The  Medina, 
1  P.  D.  272,  2  P.  D.  5,  was  cited  by  the  plaintiffs'  counsel ;  but 
I  have  been  unable  to  ascertain  upon  what  terms  the  pilgrims 
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were  being  carried,  and  whether  the  passage- money  was  at  risk 
and  saved  by  the  services  of  the  salvors.  On  referring  to 
the  *  pleadings  in  that  case,  I  find  that  the  defendants  [*  280] 
were  ready  and  willing  to  pay  to  the  plaintiffs  a  reason- 
able amount  for  their  services,  and  the  point  discussed  before  me 
was  not  raised.  The  observations  of  the  Master  of  the  Eolls  in 
the  case  of  The  Benpor  (citing  the  passage  "  But  there  are  two 
circumstances  .  .  .  money  payment,"  at  p.  532,  supra),  are  in 
favour  of  the  view  of  the  law  which  I  am  constrained  to  adopt 

I  hold  that  the  defendants  were  not  liable  on  the  contract  alleged 
to  have  been  made  by  the  master,  and,  therefore,  I  must  uphold 
the  tender. 

ENGLISH  NOTES. 

The  power  of  the  Admiralty  Court  to  take  cognisance  of  life-salvage 
has  only  gradually  and  within  comparatively  recent  years,  been  intro- 
duced by  statute.  Before  1846,  the  Court  had  no  jurisdiction  to  take 
into  consideration,  except  indirectly,  the  merits  of  life-salvors.  The 
law,  as  it  existed  previously  to  the  statutes  presently  to  be  mentioned, 
is  stated  by  Dr.  Lushington  in  The  Fusilier  (1865),  Br.  &  Lush.  341, 
at  p.  344,  as  follows  :  **  Where  no  property  had  been  saved,  and  life 
alone  had  been  preserved  from  destruction,  no  suit  for  salvage  reward 
could  be  maintained.  One  reason  for  this  state  of  the  law  was,  that  no 
property  could  be  arrested  applicable  to  the  purpose.  There  could  be 
no  proceeding  in  rem^  the  ancient  foundation  of  a  salvage  suit.  In  some 
cases  it  happened  that  one  set  of  persons  exclusively  saved  life,  and 
another  wholly  distinct  set  saved  the  ship  and  cargo;  but  in  this  case 
also  the  salvors  of  life  could  not  render  the  property  amenable  to  their 
claims.  But  where  life  and  property  had  been  saved  by  one  set  of  sal- 
vors, it  was  the  practice  of  the  Court  to  give  a  larger  amount  of  salvage 
than  if  the  property  only  had  been  saved;  and  this  doctrine  rests  on 
high  authority.  The  practice,  too,  was  that  all  the  property  saved 
should  be  liable  to  pay  such  increased  rate  of  salvage,  the  ship,  the 
freight,  and  the  c&rgo,  each  in  proportion  to  its  value." 

The  first  statutory  enactment  relating  to  life-salvage  (9  &  10  Vict. 
c.  99,  s.  19)  was  somewhat  vague  as  to  the  remedy.  It  was  repealed 
by  the  Merchant  Shipping  Act  1854  (17  &  18  Vict.  c.  104).  Sect. 
458  was  more  explicit,  giving  the  remedy  in  name  of  salvage  against 
the  owners  of  the  ship  and  cargo ;  but  the  enactmeilt  was  confined  to 
the  case  where  the  ship  is  '^  stranded  or  otherwise  in  distress  on  the 
shore  of  any  sea  or  tidal  water  situate  within  the  limits  of  the  United 
Kingdom."     Sect.  459  of  the  same  Act  gave  power  to  the  Board  of 


540  SHIP. 

Hoi.  S8,  84.  —  The  Seapor ;  The  Karipoia.  —  Hotet. 

Trade  to  award  to  life-salvors  out  of  the  Mercantile  Marine  Fund, 
compensation  in  cases  where  the  ship  is  destroyed,  or  the  yalue  insuffi- 
cient to  satisfy  the  claim  of  salvage.  The  effect  of  the  enactment  in 
sect.  458  of  the  Act  of  1854  was  extended  hy  the  Admiralty  Court 
Jurisdiction  Act,  1861  (24  Vict,  c.  10),  s.  9,  to  "  the  salvage  of  life  from 
any  British  ship  or  hoat,  wheresoever  the  services  may  have  been  ren- 
dered, and  from  any  foreign  ship  or  boat,  where  the  services  have  been 
rendered  either  wholly  or  in  part  in  British  waters." 

The  limitation  of  the  jurisdiction  of  the  Court  under  these  enact- 
ments was  considered  in  the  case  of  The  Willem  III,  (1871),  L.  R.  3  A. 
&  E.  487,  25  L.  T.  386,  20  W.  E.  216,  a  Dutch  vessel  which  had  taken 
fire  on  the  high  seas,  but  was  ultimately  brought  into  port  with  a  por- 
tion of  her  cargo,  and  arrested  in  the  salvage  suit.  Some  of  her  crew 
and  some  passengers  who  were  on  board  her  had  escaped  in  boats  during 
the  fire,  and  were  picked  up  by  a  French  schooner  (The  Flora).  The 
schooner  afterwards  fell  in  with  a  British  steam-vessel,  and  the  per- 
sons who  had  been  picked  up  by  the  schooner  were,  at  their  own  request, 
put  on  board  the  steam-vessel  and  were  carried  by  her  into  a  British 
port.  The  schooner  was  not  within  British  waters  during  any  portion 
of  the  time  when  the  services  were  rendered.  In  giving  judgment  on 
the  claim  of  the  schooner  to  life-salvage,  Sir  Eobert  Phillimore  gave 
judgment  as  follows  (L  E.  3  A.  &  E.  494)  :  "I  must,  though  reluc- 
tantly, take  it  to  be  established  law  that,  according  to  ihejics  gentiumj 
the  saving  of  the  lives  of  persons  does  not  of  itself  confer  a  right  to 
salvage  reward;  and  the  case  of  The  Johannes,  Lush.  182,  establishes 
that  the  provisions  of  the  Merchant  Shipping  Act,  1854,  do  not  give 
this  Court  jurisdiction  over  salvage  of  life  only,  from  a  foreign  ship 
performed  on  the  high  seas,  at  a  distance  of  more  than  three  miles  from 
the  shore  of  the  United  Kingdom.  The  9th  section  of  the  Admiralty 
Court  Act,  1861,  was  intended,  no  doubt,  to  extend  the  provisions  of 
the  Merchant  Shipping  Act,  1854.  It  is  admitted  that  no  treaty  exists 
to  enable  the  plaintiffs  to  invoke  the  aid  of  the  59th  section  of  the  Mer- 
chant Shipping  Act,  1862,  so  that  the  question  is  reduced  to  this:  do 
the  circumstances  show  that  the  services  have  been  rendered,  either 
wholly  or  in  part,  in  British  waters,  within  the  meaning  of  the  9th 
section  of  the  Admiralty  Court  Act,  1861.  Notwithstanding  Mr.  Web- 
ster's able  argument,  I  think  that  the  9th  section  cannot  be  intended 
to  apply  to  a  case  such  as  the  present.  I  think  it  applies  only  to  cases 
where  the  services,  in  respect  of  which  remuneration  is  claimed,  have 
been  rendered  wholly  or  in  part  in  British  waters.  No  part  of  the  ser- 
vices rendered  by  the  Flora  were  rendered  in  British  waters,  and  I 
think  the  circumstance  that  other  services  were  afterwards  performed 
by  other  persons,  in  British  waters,  cannot  avail  to  bring  the  claim  of 
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the  Flora  within  the  provisions  of  the  Act  of  Parliament.  Having 
regard  to  the  fact  that  the  statutes  to  which  I  have  referred  have  intro- 
duced a  rule  different  from  that  recognised  by  the  existing  law  of 
nations,  I  do  not  feel  at  liberty  to  extend,  in  degree,  the  natural  con- 
struction of  the  words  of  the  Legislature.  I  dismiss  the  petition,  but 
without  costs." 

It  was  questioned  whether  the  terms  of  sect.  459  of  the  Act  of  1854 
did  not  by  implication  exclude  a  claim  for  salvage  against  the  cargo ; 
but  in  TAe  Fusilier  (1865),  Br.  &  Lush.  341,  Ihr.  Lushinoton,  by  a 
decision  affirmed  by  a  judgment  of  the  Privy  Council,  delivered  by 
Lord  Chelmsford,  held  that  the  intention  of  the  Act  was  to  allow 
the  claim  against  the  cargo  as  well  as  the  ship.  This  was  followed  in 
The  Cargo  ex  SchUler  (C.  A.  1877),  2  P.  D.  145,  86  L.  T.  714  (affirm- 
ing 46  L.  J.  Adm.  9),  where  the  ship  had  been  totally  lost,  and  part  of 
the  cargo,  consisting  of  specie  had  been  recovered  by  divers  employed 
by  the  owners  of  the  cargo. 

The  proposition  that  under  these  statutes  no  claim  for  life-salvage 
can  be  recovered,  where  there  is  nothing  in  the  shape  of  ship  or  goods 
to  which  it  can  attach,  is  also  supported  by  T?ie  Annie  (1886),  12  P.  D- 
60,  56  L.  J.  P.  70,  56  L.  T.  500,  35  W.  R.  366,  6  Asp.  M.  C.  117, 
where  the  attempt  was  made,  ineffectually,  to  recover  a  claim  for  life- 
salvage  out  of  a  sum  of  damages  which  the  owners  of  the  ship,  itself 
totally  lost",  recovered  from  another  vessel  by  whose  fault  the  former 
ship  was  sunk. 

All  the  enactments  above  referred  to  are  now  repealed  and  replaced 
by  the  enactments  of  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict, 
c.  60)  which  are  as  follows :  — 

Section  544  —  *^  (1)  Where  services  are  rendered  wholly  or  in  part 
within  British  waters  in  saving  life  from  any  British  or  foreign  vessel, 
or  elsewhere  in  saving  life  from  any  British  vessel,  there  shall  be  pay- 
able to  the  salvor  by  the  owner  of  the  vessel,  cargo,  or  apparel  saved,  a 
reasonable  amount  of  salvage,  to  be  determined  in  case  of  dispute  in 
manner  hereinafter  mentioned. 

'<  (2)  Salvage  in  respect  of  the  preservation  of  life  when  payable  by  the 
owners  of  the  vessel  shall  be  payable  in  priority  to  all  other  claims  for 
salvage. 

"  (3)  Where  the  vessel,  cargo,  and  apparel  are  destroyed,  or  the  value 
thereof  is  insufficient,  after  payment  of  the  actual  expenses  incurred,  to 
pay  the  amount  of  salvage  payable  in  respect  of  the  preservation  of  life, 
the  Board  of  Trade  may,  in  their  discretion,  award  to  the  salvor,  out  of 
the  mercantile  marine  fund,  such  sum  as  they  think  fit  in  whole  or  part 
satisfaction  of  any  amount  of  salvage  so  left  unpaid." 

Section  545  (nearly  identical  with  sect.  59  of  the  Act  of  1862,  re- 
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ferred  to  by  Sir  E.  Phillimore  in  his  judgment  in  TJie  Willem  IILj 
supra).  *' When  it  is  made  to  appear  to  Her  Majesty  that  the  gov- 
ernment of  any  foreign  country  is  unwilling  that  salvage  should  be 
awarded  by  British  Courts  for  services  rendered  in  saving  life  from 
ships  belonging  to  that  country,  when  the  ship  is  beyond  the  limits  of 
British  jurisdiction,  Her  Majesty  may,  by  Order  in  Council,  direct 
that  the  provisions  of  this  part  of  this  Act  with  reference  to  salvage  cf 
life  shall,  subject  to  any  conditions  and  qualifications  contained  in  the 
Order,  apply,  and  those  provisions  shall  accordingly  apply  to  those  ser- 
vices as  if  they  were  rendered  in  saving  life  from  ships  within  British 
jurisdiction." 

It  appears  therefore  that,  under  these  sections  of  the  Merchant  Ship- 
ping Act,  1894,  the  jurisdiction  of  the  Court  in  regard  to  life-salvage 
(unless  extended  by  an  Order  in  Council  under  sect.  545)  is  still 
limited  to  the  case  where  services  Are  rendered  *'  wholly  or  in  part 
within  British  waters,"  or  in  saving  life  from  a  British  vessel;  and, 
where  the  vessel,  cargo,  and  apparel  are  destroyed  or  are  insufficient, 
the  power  of  redress  or  of  supplementing  the  deficiency,  as  the  case 
may  be,  is  not  in  the  High  Court  in  its  Admiralty  jurisdiction,  but  in 
the  Board  of  Trade. 

The  words  "  wholly  or  in  part  within  British  waters  "  have  been 
liberally  construed  by  Sir  F.  H.  Jeune,  President,  in  The  Pacific^ 
1898,  P.  170,  67  L.  J.  P.  65.  A  British  steam  trawler,  while  on  a  voy- 
age in  the  North  Sea,  and  about  ninety  miles  northeast  of  the  Spurn, 
fell  in  with  a  waterlogged  Norwegian  barque.  After  some  difficulty, 
the  trawler  rescued  the  crew  of  the  barque,  and  the  next  day  landed 
them  at  Hull.  The  barque  was  subsequently  saved  by  other  salvors, 
and  brought  into  Orimsby.  In  an  action  for  salvage  by  the  owners, 
master,  and  crew  of  the  trawler.  Sir  F.  H.  Jeunb  held  that  the  plain- 
tiffs were  entitled  to  life-salvage,  as  the  salving  vessel,  in  the  course  of 
effecting  the  salvage  service,  was  within  British  waters,  and,  therefore, 
the  services  were  rendered  "in  part  within  British  waters"  within  the 
meaning  of  the  statute. 

An  essential  difference  between  the  right  to  salvage  as  a  lien  upon 
the  ship  by  the  old  maritime  law,  and  the  statntory  right  of  life-salvage 
with  the  remedies  created  by  statute,  is  illustrated  by  the  case  of 
Xourse  x,*  L%virrj>0(^  Association  (C.  A.),  1896,  2  Q.  B.  16,  66  L.  J. 
Q.  B.  507,  74  L.  T.  543,  44  W.  R.  500,  where  it  was  decided  that  life- 
salvage  paid  by  a  shipowner  under  sect-  544  of  the  Merchant  Ship- 
ping Act,  1SS4,  cannot  be  recovered  from  an  underwriter  under  a 
Lloyd's  pi>licy  in  the  usual  form  which  remains  unchanged  from  a 
IH^riod  befoi«  the  statutory  daim  to  life-salvage  (strictly  so  called) 
existed. 
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AMERICAN  NOTES. 

Salvage  will  not  be  allowed  to  claimants  who  do  not  acoomplish  the  sav- 
ing of  the  property,  however  good  their  intentions,  or  however  perilous  and 
heroic  their  exertions.  The  Inland  City,  1  Black  (U.  S.),  121;  Clarke  v.  The 
Dodge  Healy,  4  Washington  (U.  S.),  651;  The  T.  P.  Leathers,  Newberry's 
Admiralty,  421 ;  Anderson  v.  The  Edam,  18  Federal  Rep.  135.  And  although 
the  res  must  continue  to  exist,  yet  the  entire  proceeds  of  the  saved  property 
may  be  given  to  the  salvors  in  exceptional  cases.  See  The  Zealand,  1  Lowell 
(U.  S.),  1 ;  The  Burlington,  78  Federal  Rep.  258.  But  the  Admiralty  Courts, 
while  aiming  to  encourage  salving  enterprise  by  liberality,  when  possible,  yet 
recognize  that  it  is  a  speculation,  and  will  usually  reduce  the  salvor's  com- 
pensation, even  below  a  fair  quantum  meruit,  when  otherwise  nothing  would 
be  left  for  the  owner.  TheL.  W.  Perry,  71  Federal  Rep.  745;  The  Felix,  62 
id.  620 ;  The  Lamington,  86  id.  675,  678,  679,  685,  note.  After  a  collision, 
each  vessel  is  expected  to  help  the  other,  and  neither  can  claim  salvage, 
though  not  in  itself  in  fault.     The  Clarita  and  The  Clara,  23  Wallace  (U.  S.),  1. 

As  to  the  saving  of  life,  Judge  Ware,  in  The  Emblem,  2  Ware  (U.  S.),  68, 
71,  and  Davies  (U.  S),  61,  65,  said  in  substance  that  salvors'  humanity  in 
saving  life,  although  it  cannot  be  the  object  of  a  direct  reward  in  the  way  of 
salvage,  is  not  to  be  forgotten  in  determining  the  rate  of  salvage  upon  prop- 
erty, and  that  the  general  principles  of  humanity  and  of  enlarged  policy  require 
that  the  circumstance  of  the  preservation  of  life  ought  not  to  be  wholly  kept  out 
of  sight  in  measuring  the  reward.  When  a  vessel  is  saved  at  sea,  the  danger 
to  the  lives  of  those  on  board  is  considered  an  element  of  the  salvage.  Ibid. ; 
The  Jenny  Lind,  Newberry's  Admiralty,  443;  The  Geo,  Nicholaus,  id.  449  ;  see 
In  re  Meyer,  74  Federal  Rep.  881.  Prompt  towage  service  not  rendered  at 
the  request  of  the  master,  who  has  at  hand  other  tugs  summoned  by  him, 
although  rendered  for  the  purpose  of  taking  off  the  crew  and  passengers  from 
his  vessel  when  injured  by  a  collision,  and  in  danger  of  sinking  immediately, 
is  not  a  ground  for  salvage  compensation  from  the  vessel.  The  George  W. 
Clyde,  80  Federal  Rep.  157.  See  Marcy  v.  Chambers,  15  Louisiana  Annual, 
77. 

If  a  vessel  in  distress  for  want  of  a  navigator  meets  at  sea  another  vessel 
which  is  disabled  and  sinking,  and  the  master  of  the  latter  abandons  his 
vessel,  and  successfully  navigates  the  former  vessel  into  port,  he  is  entitled  to 
a  salvage  reward,  although  the  saving  of  his  own  life  was  the  motive  that 
induced  him  to  join  her.  The  F.  L  Merryman,  27  Federal  Rep.  818.  But  a 
seaman,  who  escapes  from  a  burning  vessel  in  one  of  its  boats,  is  not  entitled 
to  salvage  for  the  boat,  as  it  saves  him  as  much  as  he  saves  it.  Price  v.  Sears, 
2  LoweU  (U.  S.),  558. 
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No.  35.— THE  MAETIN  LUTHER 

(1857.) 

No.  36.  — THE  CITY  OF  CHESTER. 
(0.  A.  1884.) 

RULE. 

In  awarding  salvage  services  to  the  owner  of  the  salving 
ship,  the  risk  of  loss  incurred  by  the  owners  is  an  element, 
and  the  actual  damage  to  the  salving  ship  sustained  in 
performing  the  service,  is  a  relevant  fact. 

The  Martin  Luther. 

Swabej'8  Adm.  Rep.  287-290. 

Salvage.  —  Steamer, 

[287]  The  mail  steamship  Tagus,  on  her  voyage  from  Gibraltar  to  South- 
ampton, fell  in  with  a  large  passenger  ship  dismasted  and  in  consider- 
able  peril ;  she  towed  her  into  Plymouth  Sound.  On  a  value  of  £12,000  the 
Court  awarded  a  total  of  £1500,  allotting  £600  to  the  owners  of  the  Tagw^ 
£400  to  her  master,  and  the  remaining  £500  among  the  crew. 

This  was  an  action  brought  by  the  steamship  Tagus  to  procure 
remuneration  for  salvage  services  rendered  to  the  ship  Martin 
Luther,  about  twenty  miles  to  the  north  of  Ushant,  on  the  14th  of 

April,  1857.  It  appeared  that  Tagits,  in  the  prosecution 
[*  288]   of  her  voyage  from  Gibraltar  to  Southampton  with  *  Her 

Majesty's  mails  and  sixty-two  passengers,  observed  the 
Martin  Luther  dismasted.  On  reaching  her  the  salvors  ascer- 
tained that  she  had  left  Liverpool  for  Quebec  with  five  hundred 
passengers,  and  that  she  had  drifted  upwards  of  one  hundred  miles 
out  of  her  proper  course.  She  was  rolling  frightfully,  had  lost 
nearly  all  her  sails,  only  one  mast  was  left  standing,  and  she  had 
signals  of  distress  hoisted.  Seeing  her  perilous  condition  they 
manned  the  life  boat  and  proceeded  to  her  aid,  but  in  consequence 
of  the  rough  state  of  the  weather  the  life-boat's  crew  were  unable 
to  board  her.  By  means  of  the  life-boats,  two  hawsers  belongiDg 
to  the  Martin  Luther  were  passed  to  the  Tagus  and  made  fast  on 
board,  and  the  steamer  proceeded  to  tow  her  towards  Plymouth 
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Harbour.  After  some  diflSculty,  owing  to  bad  steering  on  board 
the  Martin  LiUher,  they  arrived  in  Plymouth  Sound  on  the  16th 
April  The  salvors  concluded  their  statement  by  saying  that, 
owing  to  the  disastrous  state  in  which  the  ship  was,  had  it  not 
been  for  their  timely  assistance  she  must  have  gone  on  shore  and 
become  a  total  wreck.  The  owners  did  not  deny  that  a  salvage 
service  had  been  rendered,  but  contended  that  a  moderate  reward 
would  be  sufficient  for  the  services.  The  value  of  the  property 
salved  was  £12,000. 

The  Admiralty  Advocate  (Dr.  Phillimore)  and  Deane  were  heard 
for  the  salvors. 

Addams  and  Twiss,  for  the  owners. 

Dr.  LusHiNGTON.  —  The  sole  question  for  the  decision  of  the 
Court  is,  what  Amount  of  salvage  should  be  decreed  to  the  owners, 
master,  and  crew  of  the  steamship,  the  Tagus,  for  certain  services 
rendered  by  them  to  the  ship  proceeded  against,  the  Martin  Luther. 
These  services  are  in  part  admitted,  but  it  always  happens,  on 
these  occasions,  that  the  statement  of  the  salvors  goes  to  a  greater 
extent  than  the  owners  are  inclined  to  admit  to  be  true.  Of  course 
the  first  consideration  is,  whether  the  ship  to  which  the  services 
were  rendered  was  or  was  not  either  in  a  state  of  immediate  peril 
at  the  time  the  services  were  rendered,  or  in  that  condition  that 
peril  was  likely  to  ensue  unless  those  services  were  performed.  The 
Martin  Luther  was  a  ship  of  large  tonnage  —  nearly  1200  tons  — 
and  was  proceeding  from  the  port  of  Liverpool  to  a  port  in  America 
having  on  board  no  less  than  five  hundred  passengers.  She  had  left 
the  port  of  Liverpool  only  two  or  three  days,  when  she  met  with 
such  tempestuous  weather  that  it  amounted  to  a  perfect  hurricane 
from  W.N.  W.  ;  and  then  the  protest  sets  forth,  in  great 
detail,  the  consequences  *  which  ensued  from  the  state  of  [*  289] 
the  weather.  I  need  not  state  all  these  consequences  in 
detail,  but  may  sum  them  up  in  a  few  words.  They  had  had  the 
misfortune  to  lose  the  boatswain  and  four  of  the  crew,  and  almost 
every  mast  they  had  was  carried  away.  Under  these  circumstances 
all  they  could  do  was  to  make  the  best  attempt  they  could  to  get 
to  a  place  of  safety.  As  for  the  prosecution  of  the  voyage,  it  was 
of  course  absurd  to  suppose  it  could  be  attempted.  Being  in  this 
condition,  and  the  weather  having  moderated,  they  were  fallen  in 
with  by  the  mail  steamer  Tagus.  The  salvors  say  that  she  was 
drifting  to  leeward,  that  the  wind  and  the  tide  were  driving  her 
VOL,  XXIV.  —  35 
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to  leeward,  and  that  she  was  in  a  state  of  great  peril.  Whatever 
may  have  been  the  actual  state  of  circumstances  at  this  moment, 
it  is  impossible  to  deny  that  any  ship,  placed  in  the  position  in 
which  this  ship  was,  would  be  entirely  at  the  mercy  of  the  wind 
and  waves.  I  think  it  is  proved  in  this  case  that  this  ship  was 
drifting  to  leeward,  and  that  she  was  in  immediate  peril  at  that 
time,  which  was  enhanced  by  the  fact,  that  all  the  life-boats  had 
been  carried  away  by  the  hurricane.  This  being  the  condition  of 
the  ship,  the  next  question  is,  what  were  the  services  rendered, 
who  rendered  the  services,  and  in  what  capacity  were  the  persons 
at  the  time  they  performed  these  services  ?  The  steamship  was  in 
the  service  of  the  Peninsular  and  Oriental  Steam  Navigation  "Com- 
pany, carrying  Her  Majesty's  mails,  and  having  on  board  sixty- 
two  passengers.  She  was  proceeding  to  the  port  of  Southampton, 
and  I  need  hardly  say,  that  when  a  ship  in  this  peculiar  occupa- 
tion is  induced  to  incur  any  delay  in  carrying  Her  Majesty's  mails, 
and  landing  her  passengers  at  their  destination,  she  ought  never 
so  to  do  unless  the  necessity  is  imminent  to  require  such  serviced ; 
because  it  is  of  the  greatest  possible  importance  to  the  public  to 
land  the  mails  with  the  greatest  expedition,  and  it  is  due  to  the 
passengers  that  they  should  not  be  needlessly  delayed  in  the  prose- 
cution of  the  voyage.  Now  seeing  the  position  the  ship  was  in, 
and  seeing  the  signals  hoisted,  intimating  her  distress  —  and,  in 
point  of  fact,  the  diflSculty  and  danger  of  the  ship  was  apparent 
from  the  position  she  was  in  —  a  ship  of  these  dimensions  with 
only  one  mast  standing,  and  only  one  sail  left  —  they  sent  a  life- 
boat to  her  assistance,  and  it  is  proved  to  my  satisfaction  that 
there  was  very  considerable  diflSculty  in  the  service  the  life-boat 
performed,  because  it  is  not  denied,  on  the  present  occasion,  that 
one  compartment  of  the  life-boat  was  crushed.  They  take  her 
in  tow,  and  she  is  conducted  to  Plymouth  in  twenty-four  hours. 
Now,  a  master  who  commands  a  ship  like  the  Tagus  incurs  very 

great  responsibility  when  he  takes  upon  himself  to  employ 
[*  290]  his  *  ship  —  laden  with  passengers  and  mails  —  in  any 

service  than  that  in  which  she  is  engaged.  The  value  of 
the  property  is  £12,000.  I  think  that  the  sum  which  I  ought  to 
give,  as  near  as  I  can  form  a  judgment  upon  it,  with  reference  to 
all  the  facts  and  circumstances,  is  £1500.  I  shall  allot  £600 
to  the  owners,  and  for  this  reason  —  because  their  property  was 
engaged  —  and  also  for  another  and  obvious  reason,  that  unless  I 
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encourage  the  owners  of  steamers  that  are  able  to  perform  the  most 
eflBcient  services,  it  may  follow,  and  this  has  often  been  suggested 
to  the  Court,  that  orders  will  be  given  to  the  masters  of  their  ships 
that,  except  in  cases  of  saving  life,  they  shall  never  engage  in  any 
salvage  service  at  alL  I  shall  give  £400  to  the  master,  for  I  think 
that  the  master,  on  all  these  occasions,  is  a  person  that  ought  to 
be  greatly  encouraged ;  because  it  is  upon  him  that  entirely  rests 
the  whole  responsibility  of  employing  the  ship.  He  has  no  right 
to  deviate  from  the  usual  employment  of  the  ship,  except  in  strong 
cases  of  urgent  necessity;  and  if  he  deviates  from  that  employ- 
ment without  sufficient  cause,  he  is  liable,  and  most  justly  liable, 
to  be  severely  blamed.  I  shall  allot  to  the  master  £400,  and  the 
remaining  £500  I  shall  give  to  be  divided  amongst  the  crew. 


The  City  of  Chester. 

9  P.  D.  182-210  (8.  0.  53  L.  J.  P.  90:  51  L.  T.  485;  83  W.  R.  104;  5  Asp.  M.  C.  311). 

Salvage.  —  Damages  to  Salving  Ship.  —  Evidence,  [182] 

In  an  action  of  salvage  in  which  the  value  of  the  salving  steamer  was 
£85,000,  and  of  her  cargo  and  freight  £104,047,  and  of  the  salved  steamer 
£90,000,  and  of  her  cargo  and  freight  £89,535,  the  Court  awarded  £4500  to 
the  owners,  £500  to  the  master,  and  £1500  to  the  crew.  During  the  hearing 
the  owners  tendered  evidence  of  the  particular  injuries  to  their  steamer  caused 
by  the  performance  of  the  services,  of  the  costs  of  the  repairs  and  of  the  pecu- 
niary loss  caused  by  the  detention  of  their  steamer  whilst  such  repairs  were 
being  executed.  Butt,  J.,  refused  to  receive  this  evidence  or  to  refer  it  to  the 
registrar  and  merchants  to  assess  the  amount  of  such  costs  and  losses. 

On  appeal  from  this  decision  :  —  Held, 

Per  Brett,  M.R.  —  That  the  Judge  of  the  Admiralty  Court  is  not  bound 
ex  debito  jwtiticB  to  admit  such  evidence  or  to  decree  in  terms  that  a  specific 
and  ascertained  amount  shall  be  paid  to  salvors  in  respect  of  damages  or  costs 
caused  by  rendering  salvage  services,  for  he  is  not  bound  always  to  award  a 
sum  sufficient  to  indemnify  a  salvor.  But  the  Judge  may  in  his  discretion 
receive  such  evidence,  and  may,  if  it  be  proper  under  the  circumstances,  in- 
clude an  amount  in  respect  of  damages  in  his  award.  Having  regard  to  the 
large  value  in  the  present  case,  the  decree  should  be  varied  by  awarding  £1000 
to  the  shipowners  for  the  actual  services  rendered,  and  by  referring  the  costs 
of  repairs  to,  and  of  the  detention  of,  the  salvor's  steamer  to  be  ascertained 
by  the  registrar  and  merchants,  unless  the  appellants  were  willing  that  the 
decree  of  the  Court  below  should  stand. 

Per  Baooallay  and  Lindley,  L. JJ.  —  Where  salvage  services  have 
occasioned  salvors  serious  pecuniaiy  loss,  and  where  the  value  of  the  ship  and 
cargo  saved  is  ample  not  only  to  defray  loss  sustained  by  a  salvor,  in  addition 
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to  a  proper  sum  for  the  master  and  crew,  but  also  to  leave  a  substantial  sur^ 
plus  for  the  owner  of  the  property  saved,  the  salvor  should  be  remunerated 
where  possible  with  a  sum  sufficient  to  reward  him  for  the  risk  and  labour  and 
to  cover  damages  and  expenses  incurred  through  rendering  the  service,  and 
evidence  of  the  damages  and  expenses  ought  to  be  received  by  the  Judge,  so 
that  they  may  be  ascertained  with  precision.  The  present  case  should  be 
determined  as  stated  by  Brett,  M.R. 

Appeal  by  certain  of  the  plaintiffs  in  a  salvage  action,  namely, 
the  owners  of  the  salving  ship,  from  a  decision  of  Butt,  J.  The 
material  facts  were  as  follows :  — 

On  the  10th  of  March,  1883,  the  steamship  Missouri,  of  5146 
gross  tonnage,  two  days  out  from  Boston,  on  a  voyage  from 
[*  183]  that  *  port  to  Liverpool,  fell  in  with  the  City  of  Chester,  a 
steamship  of  nearly  equal  size,  and  bound  for  Liverpool 
from  New  York ;  the  City  of  Chester  was  making  signals  of  dis- 
tress, having  been  disabled  four  days  previously  by  the  breaking 
of  her  screw  shaft 

The  Missouri  towed  the  City  of  Chester  to  Halifax,  a  distance 
of  220  miles,  where  the  two  vessels  arrived  on  the  evening  of  the 
12th  of  March ;  on  the  14th  the  Missouri,  having  taken  in  an  addi- 
tional quantity  of  coals,  and  fodder  for  the  live  stock,  of  which 
her  cargo  in  part  consisted,  proceeded  on  her  voyage  to  Liverpool, 
where  she  arrived  on  the  27th  of  March. 

The  action  was  brought  by  the  owners,  master,  and  crew  of  the 
Missouri  to  recover  salvage  for  the  services  so  rendered  by  them  to 
the  City  of  Chester ;  the  value  of  the  Missouri  was  £85,000,  and 
of  her  cargo  and  freight  £104,047,  and  the  value  of  the  City  of 
Chester  was  £90,000,  and  of  her  cargo  and  freight  £89,535.  The 
City  of  Chester  had  111  passengers,  the  Missouri  five  only,  and  a 
quantity  of  cattle  and  sheep. 

In  the  statement  of  claim  the  plaintiffs  alleged  that  the  Missouri 
sustained  considerable  damage  whilst  rendering  the  salvage  ser- 
vices, and  that  it  became  necessary,  upon  her  arrival  at  Liverpool, 
to  have  her  thoroughly  overhauled  and  repaired,  and  that  the  cost 
of  such  repairs  amounted  to  between  £2000  and  £2500,  and  the 
loss  arising  from  her  detention  whilst  they  were  being  executed, 
at  a  rate  of  demurrage  of  £128  135.  per  day,  to  £3900,  making  a 
total  sum  of  between  £5900  and  £6400,  and  the  plaintiffs  claimed 
such  an  amount  of  salvage  as  to  the  Court  might  seem  just,  and  if 
necessary  a  reference  to  the  registrar  and  merchants  to  ascertain 
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the  amount  of  damage  sustained  by  the  Missouri  in  rendering  the 
salvage  services. 

The  action  came  on  for  trial  before  Butt,  J.,  on  the  30th  of 
April,  and  the  1st  of  May,  1883 ;  in  the  course  of  the  trial  it  was 
proved  that  the  towage  was  of  a  very  heavy  character  and  the 
weather  bad,  and  that  after  the  service  the  Missouri  was  strained 
and  her  crank  shaft  injured.  The  plaintiffs  tendered  evidence  of 
the  particulars  of  the  injuries  to  their  steamer  in  the  perform- 
ance of  the  salvage  services,  of  the  costs  of  the  repairs,  and  of 
the  loss  incurred  through  the  detention  of  the  ship  whilst  they 
were  being  executed ;  the  reception  of  such  evidence  was 
*  objected  to  by  the  defendants,  and  the  Judge  declined  [*  184] 
to  receive  it  or  to  refer  the  matter  to  .the  registrar  and 
merchants;  in  the  result  he  awarded  the  sum  of  £6500,  in  the 
proportions  following,  viz.,  £4500  to  the  owners,  £500  to  the 
master,  and  £1500  to  the  crew. 

February  28.  Russell,  Q.  C. ,  and  Phillimore,  for  the  appellants, 
argued,  first,  that  the  award  was  inadequate  secondly,  that  the 
lecgmed  Judge  had  made  a  mistake  in  law  in  rejecting  the  evi- 
dence of  the  damages  and  expenses.  The  plaintiffs  were  entitled 
ex  debito  justitice,  and  by  the  practice  of  the  Court  since  1829,  to 
have  this  evidence  received.  It  is  the  first  duty  of  the  Court  to 
encourage  salvage  by  making  the  venture  remunerative  to  the  sal- 
vors, to  do  this  expenses  of  the  salvors  should  be  paid  in  addition 
to  a  liberal  salvage  award  for  the  actual  services  rendered.  They 
referred  to  The  Oscar,  2  Hagg.  257,  The  Salaoia,  2  Hagg.  262, 
as  showing  that  it  was  the  practice  of  the  Court  to  refer  the 
expenses  and  damages  to  the  registrars  and  merchants :  The  Sun- 
niside,  8  P.  D.  137 ;  The  De  Bay,  8  App.  Cas.  559 ;  The  Jane,  2 
Hagg.  338 ;  The  Saratoga,  Lush.  318 ;  The  Mvd-Hopper,  4  Asp. 
M.  C.  103;  The  Silesia,  5  P.  D.  177;  and  The  Albert,  33  L  J. 
(Ad.)  189  (191),  as  showing  that  this  Court  would  assess  these 
services  themselves. 

Webster,  Q.  C. ,  Myburgh,  Q.  C.  (Bucknill,  with  them),  for  the 
respondents,  argued  that  as  salvage  services  were  done  for  better 
or  worse,  the  reward  was  intended  to,  and  in  fact  did,  cover  all 
the  claims  of  the  salvors.  The  learned  Judge  had  not  rejected 
evidence  of  the  facts  of  the  service;  except  when  the  damage 
formed  part  of  the  service,  and  was  not  to  be  distinguished 
from  the  other  res  gestce,  evidence  as  to   it  was  not  admissible 
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It  has  never  been  the  regular  practice  of  the  Court  to  receive 
this  evidence.  The  De  Bay  and  The  Sunniside  can  be  distin- 
guished, and  the  latter  was  an  exceptional  case,  as  appears  from 
the  judgment 

They  also  referred  to  The  Martha,  3  Hagg.  434,   The 
[*  185]  Enchantress,  Lush.  93,  *  The  Ellora,  Lush.  550,  and  The 
Star  of  India,  1  P.  D.  466,  as  examples  opposed  to  the 
cases  relied  on  by  the  appellants. 

Eussell,  Q.  C. ,  in  reply.  Cur.  adv.  vult. 

July  30.  Brett,  M.  R  —  At  the  hearing  of  this  case  before 
Butt,  J. ,  the  salvors,  after  having  given  general  evidence  that  the 
Missouri  was  strained  and  her  crank  shaft  injured,  claimed,  as  of 
right,  to  give  in  evidence,  either  before  the  Judge  or  the  registrar 
andr  merchants,  before  the  decree,  the  specific  particulars  of  the 
injuries  to  the  ship  and  machinery,  and  the  specific  particulars  of 
the  items  of  the  cost  of  repairing  such  injuries,  and  of  the  esti- 
mated time  necessary  for  repairing  the  same,  and  of  the  conse- 
quent loss  to  the  owners  in  the  nature  of  demurrage.  Butt,  J., 
declined  to  admit  evidence  of  such  particulars  either  before  him- 
self or  before  the  registrar  and  merchants  as  required.  He  further 
declined,  though  required  to  do  so,  to  award  any  specific  sum  in 
respect  of  the  injuries  to  the  salvors'  ship  or  to  her  machinery; 
but  awarded  generally  to  the  owners  of  the  Missouri,  as  distinct 
from  the  more  direct  salvors,  the  sum  of  £4500.  The  owners  of 
the  Missouri  appealed,  insisting  upon  their  right  ex  debito  justitia 
to  give,  either  before  the  Court  or  the  registrar  and  merchants, 
before  the  decree,  the  evidence  which  they  preferred  at  the  trial ; 
they  insisted  that  there  had  been  a  mistrial  on  the  ground  of 
improper  rejection  of  evidence;  they  insisted  that  the  Judge  is 
bound,  on  being  so  required,  in  every  salvage  case  to  admit  such 
evidence ;  or  at  all  events  that  he  was  bound  to  receive  such  evi- 
dence in  the  present  case. 

Upon  an  appeal  brought  on  such  grounds  the  question  is  not 
whether  the  Judge  ought  or  ought  not  in  estimating  salvage  reward 
to  take  into  account,  and  therefore  to  receive  evidence  of  the 
fact,  that  in  and  by  rendering  the  salvage  service  the  property 
of  the  salvor  has  been  injured,  but  whether  in  such  a  case  as  the 
present  the  Judge  is  bound  before  making  his  decree  to  hear 
evidence,  either  personally  or  through  the  registrar  and  merchants. 
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of  all  the  specific  particulars  of  such  injury  and  of  *  all  [*  186] 
the  specific  particulars  of  the  loss  to  the  salvors  occasioned 
thereby. 

It  was  argued  that  the  Judge  is  bound  to  receive  such  evidence 
in  every  case  and  therefore  of  course  in  this.  Or,  if  not  in  every 
case,  he  was  in  the  present  case,  because  the  value  of  the  property 
saved  was  amply  sufficient  to  allow  an  amount  of  reward  which 
would  cover  the  losses  suffered  by  the  salvors  in  rendering  the  sal- 
vage service.  In  such  case  it  was  said  the  Judge  is  bound  to  grant 
an  amount  of  reward  sufficient  to  cover  such  losses,  and  therefore 
bound  to  ascertain  exactly  what  those  losses  are.  Or,  it  was  said, 
he  was  bound  to  ascertain  such  losses  in  order  to  consider  judi- 
cially whether  he  would  or  would  not  grant  an  amount  of  reward 
sufficient  to  cover  them. 

As  to  all  these  contentions  the  answer  depends  upon  a  prelimi- 
nary question,  namely,  whether  in  every  case,  or  in  the  particular 
case  suggested,  the  Judge  is  bound  to  award  a  sum  sufficient  to 
indemnify  the  salvor.  For  if  he  is  not,  and  if  from  other  circum- 
stances in  the  case  he  is  rightly  of  opinion  that  he  ought  not, 
the  proposition  that  he  must  hear  the  evidence,  which  upon  the 
hypothesis  has  become  clearly  immaterial,  is  absurd.  And  an 
absurd  proposition  is  not  a  principle  of  law.  Now  as  to  the 
first,  that  is  to  say,  the  absolute  proposition,  it  is  clearly  not  true. 
Suppose  the  loss  to  the  salvors  by  reason  of  injury  to  their  prop- 
erty, the  result  of  using  it  in  the  salvage  service,  is  equal  to  or 
greater  than  the  value  of  the  property  saved,  the  award  obviously 
cannot  cover  such  loss  —  otherwise  the  supposed  salvage  would  be 
a  saving  of  nothing.  Then  the  particulars  of  such  loss  are  imma- 
terial. Suppose  it  is  apparent  at  the  commencement  of,  or  be- 
comes so  in  the  course  of  the  hearing,  that  the  loss  of  the  salvors 
is  greater  than  half  the  value  of  the  property  saved,  it  is  immedi- 
ately obvious  that  the  amount  to  be  awarded  cannot  cover  the  loss 
of  the  salvors,  because  even  in  the  case  of  derelict  the  Court  of 
Admiralty  has  hardly  ever  under  any  circumstances  and  in  no 
known  case  of  non-derelict  has  ever  awarded,  as  for  salvage  re- 
ward, more  than  half  of  the  value  of  the  property  saved.  In  such 
case  again,  therefore,  the  suggested  evidence  is  obviously  imma- 
terial. It  is  immaterial  even  for  the  purpose  of  oblig- 
ing the  Judge  to  consider  whether  he  *  will  or  will  not  [*  187] 
grant  an  amount  of  reward  sufficient  to  cover  the  loss; 
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because  by-  the  hypothesis  circumstances  have  made  it  clear  that 
he  cannot 

Then  let  us  consider  the  more  limited  proposition.     Suppose 
the  danger  to  the  thing  saved  to  have  been  small,  though  suffi- 
cient to  raise  a  salvage  claim,  is  it  true  to  say  that  in  such  a  case 
if  by  accident,  without  fault  or  negligence,  the  property  of  the 
salvor  is  greatly  injured,  the  whole  consequence  of  such  accident 
is,  according  to  the  large  equity  of  Admiralty  law,  to  fall  upon 
him  whose  property  is  saved  ?    Is  the  mere  fact  that  the  property 
saved  is  sufficient  in  value  to  allow  the  claim  for  injury  to  the 
salvor  to  be  met  conclusive  to  oblige  the  Judge,  without  regard 
to  the  other  circumstances  of  the  case,  to  allow  the  claim?    To 
say  that  it  is  would  be  contrary  to  the  whole  principle  of  salvage 
law  and  the  whole  long-continued  course  of  its  administration. 
The  danger  of  an  injury  to  his  property,  so  laige  as  to -make  it 
wrong  on  the  equities  of  the  case  to  place  the  whole  consequences 
of  such  injury  on  the  owner  of  the  property  saved,  is  one  of  the 
risks,  by  no  means  the  only  risk,  which  is  run  by  all  salvors. 
The  Judge  is  bound  to  consider,  not  only  the  circumstance  of 
loss  having  been  incurred  by  the  salvor,  but  in  conjunction  with 
it  all  the  other  circumstances  which  enter  into  the  problem  of 
what  in  the  particular  case  is  a  reasonable  and  between  the  parties 
an  equitable  amount  of  salvage  reward.     There  is  no  jurisdiction 
known  which  is  so  much  at  large  as  the  jurisdiction  given  to 
award  salvage.      There   is  no  jurisdiction  known   in  which  so 
many  circumstances,   including  many  beyond  the  circumstances 
of  the  particular  case,  are  to  be  considered  for  the  purpose  of 
deciding  the  amount  of  salvage  reward.     All  these  circumstances 
have  been  repeatedly  enunciated  by  Lord  Stowell,  Dr.   Lushing- 
ton,  and  others;  it  is  useless  to  repeat  them.      It  follows  that 
there  is  no  jurisdiction  known  the  administration  of  which  is 
more  within  the  discretion  of  the  Judge  who  has  to  administer 
it.     The  moment  the  Judge  is  of  opinion,  and  is  not  unjustified 
in  being  of  opinion,  that  he  cannot  give,  as  a  part  of  the  amount 
to  be  awarded,  the  specific  loss  incurred  by  the  salvor,  it  becomes 
impossible  to  say  that  he  is  bound,  at  whatever  expense  to  the 

suitors  or  of  waste  of  his  own  time,  to  listen  to  evidence 
[*  188]   of  the  *  particulars  of  such  loss.     It  follows  that  in  no 

case  can  it  be  predicated  that  the  Judge  is  bound,  from 
the  mere  fact  that  it  is  proferred  to  him,  to  admit  and  entertain 


B.  C.  VOL.  XXIV.]  SECT.  VI.  —  SALVAGE.  553 

Vo.  86.  —  Tlie  City  of  ChMter,  9  P.  D.  188,  180. 

and  consider  such  evidence.  It  may  be  that  in  some  particular 
case  it  can  be  shown  that  for  want  of  the  knowledge  to  be  ob* 
tained  from  such  evidence  the  Judge  has  not  justly  determined 
the  amount  of  salvage  which  he  has  awarded.  But  in  such  a 
case  the  appeal  succeeds,  not  on  the  ground  of  the  rejection  of 
the  evidence,  but  on  the  ground  of  the  inadequacy  of  the  amount 
awarded.  The  Court  of  Appeal  cannot  come  to  the  conclusion 
that  the  evidence  has  been  improperly  rejected  until,  from  the 
other  circumstances  of  the  case,  it  has  concluded  that  the  only 
reasonable  exercise  of  discretion  was  to  allow  the  exact  amount  of 
the  salvor's  loss,  or  that  the  discretion  cannot  even  on  the  appeal 
be  fairly  exercised  without  the  knowledge  of  the  exact  amount. 
It  cannot  come  to  this  conclusion  until  it  is  clearly  of  opinion 
that  the  amount  awarded  is  in  the  particular  case  unreasonably 
too  small,  or  that  it  cannot  tell  whether  it  was  or  was  not  unrea- 
sonably small.  In  truth  a  clear  conclusion  that  the  amount 
awarded  is  unreasonably  too  small  or  too  large,  or  that  there  are 
not  means  of  determining  whether  it  is  unreasonably  too  large  or 
too  small,  is  the  only  ground  on  which  an  appeal  in  the  case  of 
a  salvage  award  can  be  successful  The  contention,  therefore,  of 
the  salvors  in  this  case  that  the  Judge  was  bound  ex  debito  Justitice 
to  receive,  at  the  time  and  in  the  manner  preferred,  the  evidence 
preferred  to  him  on  the  mere  ground  that  it  was  preferred,  fails. 
In  no  case  has  it  ever  been  held  that  the  Judge  is  bound  to  re- 
ceive such  evidence ;  it  must  have  been  oflfered  and  rejected  many 
times.  It  does  not  appear  to  have  been  received  in  more  than  a 
few  cases  in  the  books.  The  absence  of  any  decision  to  show  that 
it  must  be  received  is  fatal  to  the  appellants'  contention.  I  have 
inquired  from  the  most  experienced  officers  of  the  Court  of  Ad- 
miralty and  find  that  no  one  of  them  has  ever  known  or  heard  of 
any  case  in  which  in  a  salvage  action  such  an  inquiry  was  ever 
referred  to  the  registrar  and  merchants  before  the  decree,  or  other- 
wise than  as  a  means  of  working  out  a  decree  which  has  already 
adjudged  that  a  part  of  the  salvage  reward  shall  be  the 
actual  cost  of  the  repairs  and  their  consequences.  *  The  [*  189] 
cases  of  The  Sunniside,  8  P.  D.  137,  and  The  De  Bay,  8 
App.  Gas.  559,  are  not  in  point;  in  both  cases  the  evidence  was 
received. 

In  The  Sunniside,  counsel  for  a  salvor  asked  questions  as  to  the 
loss  of  profits  occasioned  to  the  trawler,  one  of  the  salving  vessels, 
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by  engaging  in  the  services,  and  also  as  to  the  cost  of  repairing 
damages  occasioned  to  the  vessel  by  rendering  the  services  in 
question.  This  evidence  was  objected  to  as  inadmissible  but  was 
admitted.  In  his  judgment  Sir  James  Hannen  says,  "  I  was 
asked  to  reject  that  evidence,  but  this  I  did  not  consider  myself 
at  liberty  to  do,  because  it  appears  to  me  it  was  admissible  as  an 
element  to  be  considered  in  awarding  the  remuneration  to  be  paid 
to  a  vessel  which  has  rendered  salvage  services.  I  remain  of  the 
opinion  which  I  expressed  yesterday,  after  considering  it  further, 
that  it  is  not  taken  in  ordinary  cases  as  a  fixed  figure  always  to  be 
allowed  as  in  the  nature  of  damage,  and  then  to  be  added  to  the 
amount  awarded  for  the  actual  salvage  service.  As  a  rule  it  ap- 
pears to  me  that  the  amount  for  loss  of  trade  and  so  on  cannot  be 
taken  as  an  actual  figure  in  calculating  what  the  salvage  reward 
is  to  be.  The  same  remarks  apply,  though  not  with  the  same 
force,  to  the  question  of  damage  done,  but  there  is  a  reason  in 
this  case  why  a  distinction  should  be  drawn,  and  I  propose  to  do 
it  for  the  purposes  of  this  case  only."  In  The  De  Bay  it  was 
contended  that  some  of  the  items  ought  not  to  be  taken  into  con- 
sideration at  all,  as,  for  instance,  the  loss  on  charter,  and  it  was 
further  contended  that  in  no  case  ought  the  items  of  loss  or  dam- 
age to  the  salving  vessel  to  be  allowed  "as  moneys  numbered," 
but  that  they  should  only  be  generally  taken  into  account  when 
estimating  the  amount  to  be  awarded  for  salvage  remuneration. 
"  Their  Lordships,"  it  is  stated  at  p.  563,  *  are  of  opinion  that  it 
is  always  justifiable,  and  sometimes  important,  when  it  can  be 
done,  to  ascertain  what  damages  and  losses  the  salving  vessel  has 
sustained  in  rendering  the  salvage  services  "  —  and  later  they  add, 
"  If  there  is  a  suflScient  fund,  and  the  losses  sustained  by  the  sal- 
vor are  ascertained,  it  would  be  unreasonable  to  reject  the  assist- 
ance to  be  derived  from  that  knowledge  when  fixing  the  amount  of 

salvage  reward,  and  their  Lordships  are  unable  to  appre- 
[*  190]  ciate  the  *  argument  that  that  which  is  known  may  be 

taken  into  account  generally,  but  not  specifically. "  This 
is  only  a  decision  that  the  Judge  may  receive  the  evidence  and 
may  award  specific  sums.  It  is  no  decision  that  he  must  do 
either.  That  the  Judge  might  in  this  case,  and  that  a  Judge 
may  in  any  case,  receive  such  evidence  is  a  proposition  which  is 
inoontostable,  Wliether  having  received  such  evidence  the  Judge 
has  rightly  acted  upon  it  is  a  matter  of  appeal.     But  that  is  an 
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appeal  as  to  the  amount  awarded  That  he  may  act  upon  it  by 
directing,  as  a  part  of  his  award,  that  the  specific  ascertained 
amount  of  the  loss  be  paid  to  or  be  realised  by  the  salvor  is  un- 
doubted, if  the  other  circumstances  do  not  render  it  unjust  that 
such  amount  should  be  paid  or  realised.  Such  a  specific  direction 
has  been  given  in  many  cases.  It  may,  however,  not  be  unworthy 
of  observation  that  in  all  such  cases  the  value  of  the  property  of 
the  salvors  has  been  small.  But  it  follows  from  the  considera- 
tions brought  forward  in  this  judgment  that  the  Judge  is  never 
bound  to  decree  in  terms,  as  a  part  of  his  award,  that  such  spe- 
cific ascertained  amount  shall  be  paid  or  realised.  The  Judge  is 
always  entitled  to  award  a  general  sum.  It  follows  that  he  is  not 
bound  to  receive  evidence  of  a  specific  ascertained  amount  It 
remains  to  be  considered  whether  in  the  present  case  we  are  of 
opinion  that  the  Judge  could  not  make  a  reasonably  just  award 
without  hearing  and  considering  the  preferred  evidence.  I  cannot 
so  adjudge.  But  after  consulting  the  learned  Judge  of  the  Admir- 
alty Court,  and  considering  the  large  value  of  the  property  saved, 
and  the  undoubted  fact  that  a  large  injury  was  suffered  by  the 
appellants,  I  have,  with  the  assent  and  concurrence  of  the  learned 
Judge  of  the  Admiralty  Court,  undertaken  to  reconsider  his  de- 
cree. In  the  result  I  have  come  to  the  conclusion  to  vary  his 
decree,  as  follows :  We  decree  the  appellants  £1000,  and  the  cost 
of  repairs  rendered  necessary  by  the  straining  and  other  injuries  to 
the  Missouri  caused  by  the  salvage  services,  and  the  real  cost,  if 
any,  to  the  owners  of  the  Missouri  of  any  crew  kept  and  paid  by 
them  for  the  service  of  this  ship  whilst  she  was  under  repair. 
Such  costs  must  be  ascertained  by  the  registrar  and  merchants, 
and  the  costs  of  this  appeal  must  abide  the  result  of  such  refer- 
ence, for  it  may  be  that  the  appellants  will  not  obtain  in 
the  event  more  than  they  have  been  awarded  *  by  Butt,  J.  [*  191] 
If,  however,  the  appellants  prefer  as  an  alternative  to 
allow  the  learned  Judge's  award  to  stand  they  may  keep  it,  each 
side  paying  their  own  costs  of  the  appeal. 

Baggallay,  L.  J.  —  This  is  a  salvage  action,  and  the  question 
involved  in  the  appeal  is,  by  what  rules,  if  any,  a  Judge  should 
be  guided,  in  such  an  action,  in  receiving  or  rejecting  evi- 
dence, tendered  on  behalf  of  the  salvors,  as  to  the  amount  of 
costs  incurred  by  them  in  repairing  injuries  occasioned  to  their 
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ship  by  rendering  the  salvage  services,  and  of  the  loss  arising 
from  the  detention  of  their  ship  whilst  such  repairs  were  being 
executed. 

On  the  part  of  the  appellants,  who  are  the  plaintiffs  in  the 
action,  it  has  been  contended  that  they  were  entitled  ex  debito  fus- 
tUice  either  to  have  such  evidence  received  and  dealt  with  by  the 
Judge  himself,  or  to  have  the  matter  referred  to  the  registrar  and 
merchants  \  whilst  it  has  been  urged,  on  behalf  of  the  respondents, 
that  it  was  at  the  absolute  discretion  of  the  Judge  to  receive  or 
reject  such  evidence,  and  that  the  exercise  of  such  discretion  could 
not,  consistently  with  the  recognised  practice  in  salvage  cases,  be 
reviewed.  In  my  opinion,  each  side,  in  so  contending,  put  their 
case  too  high. 

As  a  second  point,  it  was  urged,  on  behalf  of  the  appellants, 
that,  under  the  circumstances  of  the  present  case,  certain  evidence 
which  was  tendered  and  rejected  by  the  learned  Judge  ought  to 
have  been  admitted. 

In  order  that  I  may  make  my  views  clear,  as  to  this  alternative 
contention  of  the  appellants,  I  must  refer,  and  I  shall  do  so  very 
concisely,  to  the  circumstances  under  which  this  appeal  has  been 
brought.  [The  learned  Judge  then  stated  the  facts  as  already  set 
out,  and  continued :]  The  substantial  question  for  consideration  is 
therefore  whether  Butt,  J. ,  was  justified  in  rejecting  the  evidence 
which  was  tendered  to  him,  and  in  refusing  to  refer  the  question 
of  the  damages  sustained  to  the  registrar  and  merchanta  It  is 
not  in  dispute  that,  at  the  time  when  the  Missouri  took  the  CUy 
of  Chester  in  tow,  and  throughout  the  towage  to  Halifax,  the 
weather  was  bad,  that  the  towage  was  very  heavy,  and 
[*  192]  that  after  the  salvage  service  it  was  found  that  the  *  Mis- 
souri was  strained  and  her  crank  shaft  fractured ;  in  refer- 
ence to  the  fracture,  the  learned  Judge,  in  the  course  of  his  judg- 
ment, after  stating  that  it  might  be  a  very  nice  question,  and  one 
very  diflScult  to  determine,  whether  the  crank  shaft  was  thor- 
oughly sound  before  the  towage  services  were  rendered,  expressed 
himself  as  follows :  **  Upon  the  whole,  I  think  there  is  very  strong 
reason  to  believe  that  the  vessel  strained  considerably  during  the 
towage  service,  and  because  she  had  the  other  very  heavy  vessel 
in  tow  in  a  heavy  sea  way ;  •  and  again,  *  I  do  not  think  one 
can  shut  one's  eyes  to  the  fact,  that  there  was  a  very  heavy 
strain  brought  upon  the  vessel ;  and,  if  it  is  not  proved  to  de- 
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monstration  that  the  injuries  were  done  in  consequence  of  the 
strain,  there  is  very  strong  reason  to  believe  that  they  well  might 
have  been." 

It  will  be  noted,  that  the  amount  of  the  loss,  alleged  by  the 
plaintiffs  to  have  been  sustained  by  the  owners  of  the  Missouri^ 
considerably  exceeds  the  amount  awarded  to  them,  and  that, 
according  to  the  view  taken  and  acted  upon  by  Butt,  J. ,  the  Mis-- 
souri  may  have  rendered  the  salvage  services,  not  only  without 
any  remuneration  to  her  owners,  but  at  a  very  heavy  loss  to  them ; 
it  may  be,  that  her  owners  may  have  formed  an  exaggerated  esti- 
mate of  the  amount  of  loss  which  they  have  sustained,  but  they 
have  been  deprived  of  the  opportunity  of  showing  that  the  loss 
sustained  by  them  is  as  great  as  they  allega 

Now,  one  cannot  help  feeling  that  such  a  result,  in  this  and 
other  cases,  would  have  a  strong  tendency  to  discourage  the  ren- 
dering of  salvage  services,  especially  under  circumstances  similar 
to  those  which  we  are  now  considering ;  when,  from  the  very  first, 
it  was  evident  that  the  towing  of  the  City  of  Chester  to  Halifax 
must  be  one  of  a  heavy  character  and  involving  considerable  risk 
to  the  salving  ship ;  these  views  were  thoroughly  present  to  the 
mind  of  Butt,  J.,  who  in  the  course  of  his  judgment  alluded  to 
the  increasing  indisposition  to  render  assistance  to  vessels  in  dis- 
tress, and  to  the  necessity  of  making  liberal  awards  when  such 
services  were  rendered,  an  observation  supported  in  its  application 
to  the  present  case,  by  the  fact  that  another  steamer,  the  Suevia, 
had  towed  the  City  of  Chester  for  twenty-four  hours  on  the  6th 
and  7th  of  March,  and  had  then  abandoned  her,  on  the  alleged 
ground  that  her  own  coals  were  running  short. 

*  I  pass  on  to  consider  the  reasons  assigned  by  the  [*  193] 
learned  Judge  for  the  rejection  of  the  tendered  evidence. 

The  question  was  not  dealt  with  in  the  course  of  his  judgment, 
beyond  a  statement  that  he  was  not  going  to  award  any  amount  for 
the  repairs  to  the  crank  shaft  or  for  the  repairs  to  the  ship ;  but  in 
the  course  of  the  trial,  when  the  rejected  evidence,  as  to  the  de- 
tention of  the  ship  for  the  purpose  of  her  being  repaired,  was  ten- 
dered, he  expressed  himself  as  follows :  "  I  do  not  think  it  has 
anything  to  do  with  the  question,  save  as  evidence  of  the  risk 
run.  If  you  have  so  much  damage  done  that  it  costs  you  £20,000, 
I  could  not  have  increased  my  award.  It  is  all  evidence  of  the 
risk  you  have  run ;  you  run  that  risk  for  better  or  worse.     If  you 
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do  it  without  injury  at  all,  you  earn  so  much  more  —  if  not,  you 
earn  so  much  less. " 

The  counsel  for  the  plaintiffs  thereupon  submitted  that  it  was 
the  duty  of  the  Court  to  see,  if  possible,  that  the  salvors  were  not 
out  of  pocket;  to  which  the  learned  Judge  replied,  "  I  do  not  agree 
with  that  at  all ;  I  differ  entirely  with  you  there.  I  think  that  it 
may  very  well  be  that  a  vessel  rendering  salvage  services  would 
get  such  an  injury  that  they  would  be  out  of  pocket  " 

And  when,  upon  the  rejection  of  the  tendered  evidence,  the 
counsel  for  the  plaintiffs  pressed  for  a  reference  to  the  registrar 
and  merchants  the  Judge  observed :  "  Salvage  remuneration  is  the 
sort  of  compensation,  or  sort  of  price  to  pay,  for  the  services  ren- 
dered, and  one  of  the  elements  in  arriving  at  that  is  the  risk  run 
by  the  salvors  and  their  property.  Now  in  order  to  appreciate  the 
risk  to  property,  it  is  very  often  material  to  see  what  did  happen, 
and  if  you  show  a  collision  between  two  vessels,  or  if  you  show 
straining  and  damage  to  the  crank  shaft  of  the  salving  vessel,  all 
that  is  evidence  of  the  risk,  and  all  that  may  be  very  properly 
taken  into  account  in  the  award ;  but  what  I  hold  is  this,  that, 
taking  the  risk  upon  yourself,  and  having  a  greater  or  less  amount 
awarded  you  in  consequence  of  that  risk,  you  are  not  entitled  if 
the  risk  had  gone  against  you,  to  say  —  Now  then,  we  claim  not 
only  our  award,  but  we  claim  the  whole  price  of  repairing  the  in- 
jury done  and  the  demurrage  during  the  delay  for  such  repairs.  I 
do  not  think  that  you  are  entitled  to  that,  and  if  you  are 
[*  194]  not,  I  *  do  not  see  how  any  of  this  is  material,  beyond  the 
fact  that  your  crank  shaft  was  broken  and  the  body  of 
your  engine  was  loosened  and  matters  of  that  sort " 

I  have  thought  it  right  to  set  out,  at  some  length,  the  grounds, 
as  stated  by  himself,  upon  which  Butt,  J.,  declined  to  entertain 
the  question  of  the  amount  of  damage  sustained  by  the  Afissouri, 
either  by  the  reception  of  evidence  adduced  before  himself,  or  by 
a  reference  to  the  registrar  and  merchants. 

I  readily  assent  to  the  proposition  enunciated  by  him,  that,  in 
determining  the  amount  of  salvage  to  be  awarded  in  any  particu- 
lar case,  one  of  the  matters  to  be  taken  into  consideration  is  the 
amount  of  risk  run  by  the  salving  ship  in  rendering  the  salvage 
service,  and  that,  in  estimating  the  amount  of  risk  so  run,  evi- 
donee  of  any  injury  actually  sustained  by  the  salving  ship  is  ad- 
missible-, but  I  am  unable  to  adopt  the  view,  apparently  held  by 
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him,  that  the  amount  of  the  salvage  award  should  in  no  respect 
depend  upon  the  amount  of  loss  occasioned  to  the  owners  of  the 
salving  ship  by  reason  of  the  injury  sustained  by  their  ship  in 
rendering  the  service. 

Butt,  J.,  put  a  strong  case,  but  it  illustrated  his  views  upon 
the  subject,  when  he  said,  *"  If  you  have  so  much  damage  done 
that  it  will  cost  you  £20,000,  I  cannot  increase  my  award; "  and 
it  was  evidently  present  to  his  mind  that  the  principle  upon  which 
he  was  acting  in  the  present  case  would,  as  I  have  already  pointed 
out,  probably  leave  the  owners  of  the  Missouri,  not  only  unre- 
warded for  their  salvage  services,  but  heavy  losers  through  having 
rendered  them. 

If  I  rightly  appreciate  the  language  used  by  the  learned  Judge 
he  considered  himself  bound,  by  rules  recognised  by  his  predeces- 
sors in  the  Court  of  Admiralty,  to  reject  the  tendered  evidence ; 
but  he  nevertheless,  at  the  time  when  he  rejected  it,  expressed 
himself  to  the  effect  that  the  question  involved  was  of  great  im- 
portance and  one  which  in  his  time  had  never  been  satisfactorily 
argued,  and  that,  though  objections  had  been  from  time  to  time 
taken  and  rulings  made,  it  had  always  been  without  argument; 
and,  though  the  admission  of  the  rejected  evidence  or  a  reference 
to  ,the  registrar  and  merchants  was  strongly  pressed  by  the  counsel 
for  the  plaintiffs,  and  as  strongly  opposed  on  behalf  of  the 
•  defendants,  it  does  not  appear  that  there  was  any  argu-  [*  195] 
ment  upon  the  question  before  Butt,  J. 

It  has,  however,  been  very  ably  discussed  before  us. 

In  the  course  of  the  arguments,  numerous  cases  were  cited  by 
the  counsel  for  the  plaintiffs,  in  which  the  Court  of  Admiralty 
has  decreed  payment  to  the  owners  of  salving  ships  for  the  losses 
sustained  by  them  in  consequence  of  injuries  to  their  ships  whilst 
rendering  the  salvage  services;  in  some  of  such  cases,  the  Court 
itself  received  evidence  as  to  the  amount  of  such  losses,  and  in 
others  it  referred  it  to  the  registrar  and  merchants  to  ascertain  and 
report  to  the  Court  Amongst  others,  our  attention  was  directed 
to  the  cases  of  T?ie  Oscar,  2  Hagg.  257,  ITie  Salacia,  2  Hagg. 
262,  and  IJhe  Jant,  2  Hagg.  338,  all  decided  by  Sir  Christopher 
Robinson;  The  Saratoga,  Lush.  318,  and  The  Mud-Hopper,  4 Asp. 
M.  C.  103. 

I  deem  it  unnecessary  to  refer  to  these  cases  in  detail,  as,  since 
the  decision  of  Butt,  J.,  on  the  1st  of  May,  1883,  in  the  case  now 
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under  consideration,  two  other  judgments  have  been  delivered,  the 
one  by  Sir  James  Hanken  on  the  21st  of  the  same  month,  in  the 
case  of  T?ie  Suwniside,  8  P.  D.  137,  and  the  other  by  the  same 
learned  Judge  in  the  Privy  Council,  on  the  30th  of  June  follow- 
ing, in  the  case  of  The  De  Bay,  8  App.  Cas.  559,  in  which  simi- 
lar questions  arose  to  those  with  which  we  now  have  to  deaL 

The  material  facts  in  the  case  of  The  Sunniside  were  as  fol- 
lows :  On  the  7th  of  November,  1882,  The  Sunniside  steamer  broke 
down,  when  she  was  about  twelve  miles  east  of  Scarborough,  bound 
for  Shields ;  salvage  services  were  rendered  by  several  vessels,  and 
amongst  others  by  a  steam  trawler  named  the  Monarch.  In  the 
action,  which  was  a  salvage  action,  evidence  was  tendered  by  the 
counsel  for  the  Monarch,  as  to  the  cost  of  repairing  damages  occa- 
sioned to  her  whilst  rendering  the  salvage  services  and  of  the  loss 
of  profits  whilst  so  engaged,  and  this  evidence  was  received  by  Sir 
James  Hannen,  though  urged  by  the  counsel  for  The  Sunniside  to 
reject  it;  and  in  the  result  Sir  James  Hannen  awarded  to  the 
Monarch  £200  in  respect  of  salvage  pure  and  proper,  and 
[*  196]  £100  *  beyond  that  sum  for  loss  of  profits  and  repairs;  as 
before  mentioned,  this  award  was  made  on  the  21st  of 
May,  1883,  three  weeks  after  the  judgment  of  Butt,  J.,  in  the 
present  case. 

In  the  course  of  his  judgment  Sir  James  Hannen,  after  describ- 
ing the  extent  to  which  he  considered  that  the  several  vessels  had 
rendered  services,  and  stating  that,  in  his  opinion,  the  Monarch 
was  the  vessel  which  performed  the  real  salvage  service,  expressed 
hifnself  as  follows :  *  A  question  arose  at  the  hearing  yesterday 
as  to  the  admissibility  and  effect  of  evidence  of  what  a  salving 
vessel  might  have  earned  if  she  had  not  been  occupied  in  render- 
ing the  salvage  service.  I  was  asked  to  reject  that  evidence,  but 
this  I  did  not  consider  myself  at  liberty  to  do,  because  it  appears 
to  me  it  is  admissible  as  an  element  to  be  considered  in  awarding 
the  remuneration  to  be  paid  to  a  vessel  which  has  rendered  sal- 
vage services.  I  remain  of  the  opinion  which  I  expressed  yester- 
day, after  considering  it  further,  that  it  is  not  to  be  taken  in 
ordinary  cases  as  a  fixed  figure  always  to  be  allowed  as  in  the 
nature  of  damage  and  then  to  be  added  to  the  amount  awarded  for 
the  actual  salvage  service.  I  think  the  loss  of  earnings  and  the 
actual  services  must  be  considered  under  ordinary  circumstaDces 
together.     It  is  to  be  remembered  that  the  reason  why  so  high  a 
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rate  of  remuneration  is  given  for  salvage  service  is  because  of  the 
sacrifices  which  the  salving  vessel  makes,  but  to  give,  as  it  were, 
damages  for  the  sacrifices  made,  and  also  a  high  rate  of  salvage 
remuneration  would  be  to  give  that  remuneration  twice  over.  As 
a  rule,  therefore,  it  appears  to  me  that  the  amount  for  loss  of  trade 
and  so  on  cannot  be  taken  as  an  actual  figure  in  calculating  what 
the  salvage  reward  is  to  be. 

"  The  same  remarks  apply,  though  not  with  the  same  force,  to 
the  question  of  damage  done.  But  there  is  a  reason  in  this  case 
why  a  distinction  should  be  drawn,  and  I  propose  to  do  it  for  the 
purposes  of  this  case  only, "  and  he  then  proceeded  to  state  why, 
in  the  case  before  him,  he  thought  it  right  to  assess  the  amount  of 
salvage,  pure  and  simple,  apart  from  the  amount  which  he  awarded 
for  cost  of  repairs  and  loss  of  profits. 

The  decision  in  the  case  of  Tfie  Sunniside  appears  to  me  to 
affirm  the  following  propositions :  1.  In  a  salvage  action, 
evidence  *  is  admissible  of  the  cost  of  repairing  damage  [*  197] 
done  to  the  salving  vessel  in  consequence  of  rendering  sal- 
vage service  and  of  the  loss  of  earnings  occasioned  by  any  injury 
in  such  service.  2.  Such  cost  and  loss  are  elements  for  considera- 
tion in  estimating  the  amount  of  the  salvage  reward.  3.  Under 
ordinary  circumstances  the  amounts  of  such  costs  and  loss  ought 
not  to  be  taken  as  "  fixed  figures  "  or  **  moneys  numbered, "  to  be 
allowed  in  the  nature  of  damage,  and  added  to  the  amount  of  the 
award  for  actual  salvage  service,  but  should  be  taken  into  consid- 
eration in  arriving  at  the  amount  to  be  so  awarded.  4.  Under 
special  circumstances,  of  which  the  case  of  "The  Sunniside  was 
itself  an  illustration,  the  amounts,  when  ascertained,  of  cost  in- 
curred for  repairs  and  of  loss  of  earnings,  may  properly  be  taken 
as  "  fixed  figures  *  and  added  to  the  award  for  actual  salvage 
service. 

With  respect  to  the  first  of  these  propositions,  it  is  to  be  ob- 
served that  it  goes  no  further  than  to  affirm  that  the  evidence 
therein  mentioned  is  admissible,  but  it  must  be  borne  in  mind 
that  the  only  question  raised  was,  whether  it  was  admissible, 

I  pass  on  to  consider  the  case  of  The  De  Bay,  the  material  facts 
of  which  were  as  follows :  — 

In  the  month  of  September,  1881,  the  Mary  Louisa,  a  steam- 
ship of  1287  registered  tonnage,  in  ballast,  and  bound  from  Mar- 
seilles to  a  port  in  Sicily,  fell  in  with   The  De  Bay,  a  screw 
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steamer  of  1805  tons  register,  bound  to  fiangoon,  with  a  general 
cargo ;  The  De  Bay  was  making  signals  of  distress,  having  lost  her 
propeller ;  the  Mary  Louisa  towed  The  De  Bay  to  Malta ;  the  ser- 
vices, which  lasted  about  sixty-two  hours,  were  rendered  under 
circumstances  of  great  difficulty. and  some  danger,  and  it  was 
alleged  by  the  owners  of  the  Mary  Louisa  that  their  ship  sus- 
tained considerable  damage  consequent  on  the  services  so  rendered. 

A  suit  for  salvage  was  brought  by  the  Mary  Louisa  against  Tht 
De  Bay,  in  the  Vice-Admiralty  Court  of  Malta,  the  value  of  The 
De  Bay,  her  cargo  and  freight  being  agreed  at  £67,000,  and 
the  Judge  awarded  the  sum  of  £3535  for  loss  and  damages,  and 
£5000  for  salvage  services,  making  together  £8535. 

From  that  judgment  the  owners  of  The  De  Bay  appealed 
[*  198]  to  the  •  Privy  Council,  and,  in  support  of  their  appeal, 
contended  that  in  no  case  ought  the  items  of  loss  or  dam- 
age to  the  salvage  vessel  to  be  allowed  as  "  moneys  numbered,' 
but  that  they  should  only  be  taken  into  account  generally,  when 
estimating  the  amount  to  be  awarded  for  salvage  remuneration; 
they  also  contended  that  some  of  the  items  of  loss  or  damage 
ought  not  to  have  been  taken  into  consideration  at  alL 

The  judgment  delivered  by  Sir  James  Hannen  contained  pas- 
sages in  the  following  terms:  — 

"  Their  Lordships  are  of  opinion  that  it  is  always  justifiable, 
and  sometimes  important  when  it  can  be  done,  to  ascertain  what 
damages  and  losses  the  salving  vessel  has  sustained  in  rendering 
the  salvage  services.  It  is  frequently  difficult  and  expensive, 
sometimes  impossible,  to  ascertain  with  exactness  the  amount  of 
such  loss,  and  in  such  cases  the  amount  of  salvage  must  be 
assessed  in  a  general  manner  upon  so  liberal  a  scale  as  to  cover 
the  losses  and  afford  an  adequate  reward  for  the  services  rendered. 
In  the  assessment  of  salvage  regard  musf  always  be  had  to  the 
question  whether  the  property  saved  is  of  sufficient  value  to  supply 
a  fund  for  the  due  reward  of  the  salvors,  without  depriving  the 
owner  of  that  benefit  which  it  is  the  object  of  the  salvage  service 
to  secure  him.  If,  as  in  the  present  case,  the  fund  is  ample,  it  is 
but  just  that  the  losses  voluntarily  incurred  by  the  salvors  should 
be  transferred  to  the  owner  of  the  property  saved,  for  whose  ad- 
vantage  the  sacrifice  has  been  made,  and  in  addition  to  this  the 
salvor  should  receive  a  compensation  for  his  exertion  and  for  the 
risk  he  runs  of  not  receiving  any  compensation  in  the  event  of  his 
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services  proving  ineffectual,  for  if  no  more  than  a  restitutio  in 
integrum  were  awarded  there  would  be  no  inducement  to  ship- 
owners to  allow  their  vessels  to  engage  in  salvage  services." 

And  again,  "  Their  Lordships  are  therefore  of  opinion  that  the 
learned  Judge  below  has  not  adopted  an  erroneous  principle  in 
first  estimating  the  amount  of  loss  sustained  by  the  Mary  Louisa 
and  then  adding  to  it  an  amount  for  salvage  services. " 

Their  Lordships,  however,  having  examined  into  the  evidence, 
did  not  accept  all  the  items  of  loss  which  had  been  taken  into  con- 
sideration by  the  Judge  of  the  Vice-Admiralty  Court,  and 
they  *  further  considered,  for  the  reasons  expressed  in  the  [*  1 99] 
judgment,  that  he  had  awarded  too  large  a  sum  for  salvage 
remuneration,  and  they  accordingly  held  that  an  aggregate  of 
£6000  was  sufficient 

The  case  of  The  De  Bay  has,  in  my  opinion,  established  the  fol- 
lowing proposition;  that  the  cost  of  repairing  injuries,  occasioned 
by  rendering  salvage  service,  and  the  loss  of  earnings  arising  from 
the  detention  of  the  ship  whilst  such  repairs  are  being  executed, 
ought  to  be  ascertained  with  precision  where  practicable. 

In  some  cases,  which  will  readily  suggest  themselves,  the  actual 
cost  of  repairs  and  loss  of  earnings  may  be  immaterial,  as,  for 
instance,  if  they  clearly  exceed  the  recognised  limits  of  salvage 
award ;  in  such  a  case  it  would  be  a  waste  of  time  and  money  to 
enter  into  evidence ;  in  other  cases  it  maybe  extremely  difficult, 
if  not  impossible,  to  ascertain  with  exactness  the  amount  of  such 
cost  and  loss,  and  in  such  cases  estimates  must  be  adopted  in 
making  the  general  award. 

During  the  arguments  in  the  Privy  Council  in  the  case  of  The 
De  Bay,  it  was  urged,  as  it  has  been  urged  before  us,  that  by 
allowing  the  costs  of  repairs  and  loss  of  earnings,  and  then  a  fur- 
ther sum  for  salvage,  the  salvors  would  receive  payment  of  their 
losses  twice  over;  but,  as  was  pointed  out  in  the  judgment,  deliv- 
ered by  Sir  James  Hannen,  such  a  result  could  only  be  brought 
about  by  the  Court,  after  giving  the  amount  of  the  alleged  losses 
specially,  taking  them  again  into  consideration,  when  awarding 
the  salvage  remuneration,  an  error  into  which  it  could  not  be  pre- 
sumed that  any  Judge  would  fall. 

The  cases  of  The  Martha,  3  Hagg.  434,  The  Enchantress,  Lush. 
93,  The  Ellora,  Lush.  550,  and  The  Star  of  India,  1  P.  D.  466, 
were  cited  on  behalf  of  the  respondents,  but  they  do  not  appear  to 
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me  to  displace,  the  authority  of  the  older  cases,  cited  on  behalf  of 
the  appellants,  and  which  were  referred  to,  approved,  and  acted 
upon  in  the  cases  of  The  Sunniside  and  The  De  Bay.  I  fully 
recognise  the  very  large  discretion  which  is  vested  in  the 
[*  200]  Judge  when  dealing  with  salvage  cases ;  but  it  *  is,  in  my 
opinion,  a  discretion  the  exercise  of  which  may  be  re- 
viewed, and,  however  unwilling  a  Court  of  Appeal  may  be  to 
interfere  with  a  decision  at  which  the  Judge,  in  the  exercise  of 
his  discretion,  has  arrived,  it  is  its  plain  duty  to  do  so  when  in 
its  opinion  the  discretion  has  been  exercised  in  a  manner  which 
has  failed  to  do  complete  justice  between  the  litigant  parties. 
The  alterations  which  are  occasionally  made  in  the  amount  of  sal- 
vage awards  illustrate  the  general  principle  to  which  I  am  advert- 
ing, and  a  rejection  of  evidence  which  ought  to  have  been  received 
would  appear  to  be  a  stronger  case  for  its  application. 

Under  these  circumstances  I  cannot  assent  to  the  argument  of 
Mr.  Webster,  that  the  principles  enunciated  in  the  judgment  in 
the  case  of  The  De  Bay  are  unsound ;  on  the  contrary,  it  appears 
to  me  not  only  that  they  are  sound,  having  regard  to  past  author- 
ity, but  that  they  are  consistent  both  with  justice  and  policy, 
when  we  bear  in  mind  the  purposes  for  which  the  jurisdiction  of 
our  Courts  is  exercised  in  salvage'  casea 

For  these  reasons,  and  bearing  in  mind  that  the  property  salved 
in  the  present  case  was  of  suflQcient  value  to  supply  a  fund  for  the 
due  reward  of  the  salvors,  I  think  that  the  learned  Judge  by  whom 
this  action  was  tried  ought,  either  to  have  received  the  evidence 
which  was  rejected  before  making  his  award,  or  to  have  made  his 
award  for  the  salvage  service  proper  and  to  have  referred  it  to  the 
registrar  and  merchants  to  estimate  the  additional  allowance  for 
costs  of  repairs  and  loss  arising  from  detention. 

LiNDLEY,  L  J.  — This  is  an  appeal  by  the  owners  of  the  steam- 
ship Missouri  against  a  decision  of  Butt,  J. ,  awarding  a  sum  of 
£6500  for  salvage  services  rendered  by  the  Missouri  to  the  steam- 
ship City  of  Chester. 

At  the  trial  the  plaintiffs  tendered  evidence  in  support  of  their 
claims  for  damages  to  their  ship,  the  cost  of  repairs,  and  in  re- 
spect of  demurrage,  but  the  learned  Judge  refused  to  receive  it; 
and  he  refused  to  direct  a  reference  to  the  registrar  and  merchants 
to  ascertain  the  amount  of  loss  actually  sustained  by  reason  of  the 
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injuries  done  to  the  Missouri,  and  of  her  detention  for 

*  repair.  The  view  taken  by  the  learned  Judge  has  [*  201] 
already  been  given  in  extenso  by  Lord  Justice  Baggallay. 

The  substantial  question  raised  by  the  appeal  is  whether  the 
learned  Judge  ought  to  have  received  evidence  of  the  above  men- 
tioned losses,  and  whether  he  ought,  considering  the  nature  of  the 
salvage  services  and  the  great  value  of  the  property  salved,  to  have 
awarded  to  the  owners  of  the  salving  ship  such  a  sum  as  would  at 
least  cover  their  losses  out  of  pocket.  I  think  he  ought,  and  my 
reasons  for  so  thinking  are  as  follows :  — 

Salvage  is  the  compensation  made  to  those  by  whose  assistance 
a  ship  or  its  cargo  has  been  saved  from  impending  peril  or  recov- 
ered from  actual  loss.  The  claim  to  compensation  for  salvage  ser- 
vices is  enforceable  by  action  in  the  Court  of  Admiralty.  The 
persons  in  whose  favour  the  claim  will  be  recognised  and  the  cir- 
cumstances under  which  compensation  to  them  will  be  awarded, 
have  been  the  subject  of  judicial  decision,  and  the  leading  prin- 
ciples applicable  to  these  matters  may  be  taken  as  settled.  If  the 
claimants  come  within  the  recognised  class  of  salvors,  and  the  cir- 
cumstances under  which  compensation  is  habitually  awarded  are 
proved,  their  claim  is  allowed.  In  such  cases  the  claim  is  made 
and  allowed,  not  as  a  matter  of  favour  which  can  be  granted  or 
refused  at  the  arbitrary  discretion  of  the  Court,  but  as  a  matter  of 
right. 

The  Mercantile  Law  Amendment  Act,  1854  (17  &  18  Vict.  c. 
104,  s.  458),  clearly  recognises  this  right  It  is  true  the  Act  is 
confined  to  salvage  in  the  United  Kingdom  (sect.  458),  but  by  the 
law  of  this  country  the  nature  of  the  right  does  not  depend  upon 
whether  the  salvage  services  were  rendered  on  the  high  seas  or  on 
British  territorial  waters.  The  lien  which  salvors  have  is  only 
consistent  with  the  existence  of  a  right  to  be  remunerated  for  their 
services,  and  this  lien  exists  wherever  the  services  may  have  been 
rendered. 

But  although  the  salvors  have  a  right  to  compensation  for  sal- 
vage services,  the  amount  to  which  they  are  entitled  is  not  fixed 
more  definitely  than  by  saying  it  ought  to  be  reasonable.  What 
is  reasonable  in  any  case  must  depend  upon  all  the  circumstances 
of  that  case ;  and  different  minds  will  naturally  sometimes  differ 
in  their  views  of  what  is  reasonable.    But  here  again  some 

*  circumstances  are  always  material  for  consideration,  and  [*  202] 
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these  have  been  ascertained  by  experience^  and  the  Court  has  for 
its  guidance  a  long  course  of  judicial  decision  to  assist  it  in  com- 
ing to  a  proper  conclusion  in  each  particular  case. 

The  first  matter  for  consideration  is  the  nature  of  the  service 
rendered,  the  danger  from  which  the  one  ship  has  been  saved  and 
the  danger  to  which  the  other  ship  has  been  exposed.  Under  this 
head  have  to  be  considered  the  skill  and  courage  of  the  salvors, 
and  the  risk  of  life  and  death  as  well  to  the  saved  as  to  their 
rescuers.  A  salvage  service  which  hardly  exceeds  ordinary  towage 
is  naturally  remunerated  on  a  very  different  scale  from  an  heroic 
rescue  from  imminent  destruction. 

The  next  matter  for  consideration  is  the  value  of  the  property 
saved.  The  primary  object  of  saving  a  ship  and  her  cargo  from 
loss  is  to  preserve  them  for  their  owners,  and  this  object  would  be 
defeated  if  the  remuneration  awarded  to  the  salvors  were  so  laige 
as  to  deprive  the  owners  of  the  saved  ship  and  cargo  of  all  benefit 
from  their  preservation.  This  consideration  at  once  limits  the 
amount  of  the  salvors'  remuneration;  for  however  meritorious 
their  services,  salvors  are  never  awarded  such  a  sum  as  to  make 
those  services  useless  to  those  who  have  to  pay  for  theuL  The 
value  of  the  ship  and  cargo  saved  is  therefore  always  one  element, 
and  a  very  important  element,  in  considering  the  amount  to  be 
awarded  to  salvors.  There  is  not,  however,  any  definite  rule 
either  as  to  the  proportion  of  value  to  be  given  to  the  salvors  or 
as  to  the  proportion  to  be  left  for  the  owners  of  the  property  saved: 
see  The  Salacia,  2  Hagg.  262 ;  and  it  is  obvious  that  whilst  a 
small  percentage  on  a  very  large  value  might  be  an  ample  remu- 
neration in  one  case,  a  very  large  percentage  on  a  small  value  might 
be  a  very  inadequate  remuneration  in  another  case.  The  risk  of 
getting  little  by  reason  of  the  comparatively  small  value  of  the 
property  saved  is  one  of  those  risks  which  salvors  always  run. 

Another  circumstance  which  has  to  be  taken  into  consideration 
is  the  risk  salvors  always  run  of  getting  nothing  at  all  by  reason 
of  the  failure  of  their  efforts  to  save.  However  strenuous  those 
efforts,  however  heroic,  still  if  unsuccessful  they  go  unrewarded. 
They  have  not  in  the  result  benefited  the  owners  of  the 
[*203]  ship  or  *  cargo,  and  there  is  nothing  preserved  out  of 
which  remuneration  can  be  paid. 

Another  circumstance  to  be  considered  is  the  importance  of  so 
remunerating  salvors  as  to  make  it  worth  their  while  to  succour 
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ships  in  distress.  This  consideration  renders  it  necessary  to  be 
liberal  not  only  to  captains  and  crews  who  perform  the  salvage 
services,  but  also  to  the  owners  of  vessels  engaged  in  those 
services  where  such  vessels  have  been  injured  or  exposed  to 
danger.  The  salviDg  vessel  is  often  herself  exposed  to  imminent 
peril ;  the  risk  of  loss  or  damage  to  her  is  other  very  great ;  a©d 
the  damage  actually  done  to  her,  and  the  loss  actually  sustained 
by  her  owner  from  delay  in  her  voyage  and  otherwise,  may  be, 
and  often  is,  very  considerable.  Hence  one  element  in  deter- 
mining the  amount  to  be  awarded  for  salvage  services  is  the 
value  of  the  salving  ship  and  cargo  which  have  been  exposed  to 
risk ;  and  the  nature  and  extent  of  the  risk  are  other  elements 
for  consideration.  Where  the  salving  vessel  is,  as  in  the  present 
case,  a  large  and  valuable  steamer,  exposed  to  great  risk,  the 
claims  of  her  owner  deserve  very  favourable  attention :  see  per  Dr. 
LusHiNGTON  in  Tlie  Spirit  of  the  Age,  Sw.  286.  Unless,  where  the 
salving  vessel  is  a  valuable  steamer,  the  remuneration  awarded 
to  her  owner  is  sufficient  to  cover  this  risk,  owners  of  such  vessels 
will  naturally  discourage  their  employment  in  salvage  services; 
a  result  which  would  be  very  disastrous,  and  which  the  Court 
should  do  what  it  can  to  prevent.  In  order  to  avoid  such  a 
consequence  as  this  it  is  necessary  that  the  amount  of  compen- 
sation awarded  to  the  owner  of  the  salving  ship  shall,  whenever 
practicable,  be  sufficiently  large  to  cover  the  risk  of  damage  and 
loss  which  he  ran  where  fortunately  none  has  been  sustained ; 
and  where  damage  and  loss  have  been  in  fact  sustained,  and  its 
amount  can  be  ascertained,  it  is  necessary  that  the  sum  awarded 
shall,  when  possible,  be  large  enough  to  cover  such  amount. 
This  amount,  however,  ought  not  to  be  the  measure  of  the  remu- 
neration, for  the  damage  6UJtually  sustained  may  be  very  small, 
and  there  may  have  been  serious  risk  of  sustaining  much  greater 
damage;  besides  which  there  is  always  the  risk  of  earning 
nothing  by  reason  of  the  loss  of  the  succoured  vessel. 
The  *  amount  of  loss  actually  sustained  by  the  owner  of  [*  204] 
the  salving  ship  can  therefore  seldom,  if  ever,  be  the  maxi- 
mum limit  of  the  remuneration  to  be  awarded  to  him.  Neither  can 
such  loss  be  always  the  minimum  limit ;  it  never  can  be  so  where 
the  value  of  the  ship  and  cargo  saved  is  too  small  to  admit  of  pay- 
ment in  full  of  the  loss  in  question.  And  even  where  the  value  is 
sufficient,  the  salvage  service  may  be  so  trifling  as  to  render  it 
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unreasonable  to  throw  the  loss  sustained  bv  the  salvors  on  the 
owners  of  the  property  saved.  But  where  the  salvage  services 
have  been  dangerous  to  the  salvors,  and  have  occasioned  them 
serious  pecuniary  loss,  and  have  been  highly  valuable  to  the 
owners  of  the  property  saved,  and  where  the  value  of  the  ship 
and  cargo  saved  is  ample  not  only  to  defray  the  loss  sustained 
by  the  salvors  in  addition  to  a  proper  sum  for  the  services  of  the 
master  and  crew  of  the  salving  ship,  but  also  to  leave  a  sub- 
stantial surplus  for  the  owner  of  the  property  saved,  in  such 
a  case  the  sum  to  be  awarded  to  the  owner  of  the  salving  ship 
ought  to  be  enough  to  cover  her  actual  loss  and  whatever  addi- 
tional risk  he  ran.  Of  course  care  must  be  taken  not  to  fall  into 
the  error  of  remunerating  him  twice  over  for  the  same  risk ;  he 
must  not  be  remunerated  for  the  risk  he  ran  of  suffering  the  loss 
the  amount  of  which  is  ascertained  and  taken  into  consideration 
as  the  loss  sustained. 

Another  very  important  reason  for  ascertaining  the  amount  of 
pecuniary  loss  sustained  by  the  owner  of  the  salving  vessel  is  to 
enable  the  Court  to  make  a  proper  apportionment  of  the  total 
sum  awarded  for  salvage  services,  for  it  is  obvious  that  no  part  of 
that  sum  which  is  given  to  cover  the  risk  run  by  the  shipowner 
or  damage  to  the  ship  ought  to  go  to  the  master  or  crew. 

Having  thus  examined  the  principles  applicable  to  this  sub- 
ject, it  is  necessary  to  turn  to  the  authorities  and  see  how  they 
stand. 

In  Tlie  Oscar^  2  Hagg.  257,  the  value  of  the  salved  ship  and  cargo 
was  £2400 ;  the  sum  of  £220  was  awarded  for  salvage  and  appor- 
tioned between  five  salving  smacks ;  but  in  addition  to  this  sum 
Sir  Christopher  Robinson  directed  a  reference  to  the  registrar  and 
merchants  to  ascertain  the  amount  of  loss  and  damage  actually 

sustained  by  the  different  salvors. 
[•  205]  *  Again,  in  The  Salacia,  2  Hagg.  262,  the  same  learned 
Judge  awarded  £1500  for  salvage  services,  and  in  addition, 
£600  to  the  owners  of  the  salving  ship  for  injury  sustained  by  her, 
and  a  further  sum  of  £1000  to  them  for  the  loss  of  a  seahng 
voyage.  This  last  sum  was  assessed  by  the  registrar  and  mer- 
chants to  whom  the  assessment  of  this  loss  was  referred.  The 
learned  Judge  remarked  upon  the  report  of  the  registrar  and  mer- 
chants that  "  It  relieves  the  Court  from  the  task  of  forming  con- 
jectural estimates  of  such  consequences  as  are  attributed  to  the 
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engagement  of  the  vessel  in  this  salvage  service.'*  In  all  judicial 
investigations  it  is  desirable  to  substitute  accuracy  for  conjecture 
when  the  expense  of  so  doing  is  not  too  great. 

In  The  Jane,  2  Hagg.  338,  the  same  learned  Judge  awarded 
£1200  in  all.  Of  this  sum  £500  was  awarded  to  the  master  and 
crew  of  the  salving  ship,  and  £700  was  given  to  her  owners  for 
demurrage,  repairs,  risks,  and  expenses.  The  value  of  the  ship 
and  cargo  salved  was  £7000.  The  owners  of  the  salving  ship 
claimed  £350  for  demurrage,  repairs,  and  expenses,  and  there 
being  no  dispute  as  to  these  figures,  no  reference  to  ascertain  them 
was  necessary,  and  they  were  accordingly  adopted  by  the  Court. 

In  Tfie  Saratoga,  Lush.  318,  the  value  of  the  ship  and  cargo 
salved  was  £52,092.  The  salving  vessel  was  a  steamer  and  was 
crushed  against  the  landing-stage  at  Liverpool  and  was  damaged. 
Dr.  LusHiNGTON  estimated  the  damage  at  £150,  the  loss  of  employ- 
ment when  under  repair  at  £250,  making  together  £400,  and  he 
awarded  £600  in  all.  There  seems  to  have  been  no  discussion  in 
this  case  as  to  the  admissibility  or  nou-admissibility  of  evidence 
as  to  the  cost  of  repairing  the  damage  sustained  or  as  to  the  loss 
of  employment,  but  it  is  plain  from  the  judgment  that  Dr. 
LusHiNGTON  fixed  the  salvage  awarded  at  an  amount  sufScient  to 
cover  these  losses  as  well  as  ordinary  salvage  services. 

In  The  Albert,  33  L.  J.  (Ad.J^  191,  Dr.  Lushington,  in  awarding  £400 
to  a  cutter  which  was  damaged  in  saving  a  ship  and  cargo  worth 
£1672,  expressly  said  the  £400  included  the  damage  to  the  cutter. 
This  remark  again  shows  that  the  salvage  awarded  ought  at  all 
events  to  cover  the  amount  of  damage  sustained  by  the 
salving  *  vessel  when  the  property  saved  is  of  sufficient  [*206] 
value  to  enable  this  to  be  done.  This  case  is  reported 
together  with  two  others,  The  Otto  Herman  and  The  Ella  Constance, 
and  in  the  head-note  it  is  stated,  **  in  all  cases  the  value  of  the  vessel 
salving  is  regarded,  and  to  whatever  remuneration  is  given  must  be 
added  a  sum  to  meet  any  damage  she  sustains."  But  I  cannot  find 
anything  in  the  judgments  in  those  cases  which  warrant  so  wide 
a  proposition.  It  is  evidently  inaccurate  where  the  damage  done 
to  the  salving  ship  is  very  great  compared  with  the  value  of  the 
ship  and  cargo  salved. 

In  The  Mud-Hopper,  4  Asp.  M.  C.  103,  Sir  R,  Phillimore  ex- 
pressly decided,  after  argument,  that  the  owner  of  the  salving  ship 
was  entitled  to  be  compensated  for  the  damage  to  the  ship  and  for 
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her  detention  during  repair,  in  addition  to  what  was  awarded  for 
salvage  services.  In  this  case  the  principle  being  decided,  the 
figures  were  agreed. 

In  The  Stmniside,  8  P.  D.  137,  evidence  was  tendered  of  what  the 
salving  vessel  (the  Monarch)  might  have  earned  if  she  had  not 
been  occupied  in  rendering  the  salvage  service,  and  also  of  the 
cost  of  repairing  the  damage  done  to  her.  This  evidence  was 
objected  to  on  the  ground  that  no  fixed  sum  could  be  awarded 
for  these  matters,  in  addition  to  the  sum  given  as  a  salvage 
reward,  which  covered  these  items,  see  p.  138.  Sir  James  Hannen 
admitted  the  evidence  as  an  element  to  be  considered  in  award- 
ing the  remuneration  to  be  paid  to  a  vessel  which  has  rendered 
salvage  services,  and  he  awarded  the  Monarch  £200  for  salvage 
services  pure  and  proper,  and  £100  beyond  that  for  loss  of  profit 
and  repairs. 

The  last  and  most  important  case  in  which  this  question  has 
been  discussed,  was  the  case  of  The  De  Bay^  8  App.  Cas.  559,  de- 
cided by  the  Privy  Council.  In  that  case  the  Judge  of  the  Vice- 
Admiralty  Court  of  Malta  had  awarded  a  salving  ship  £5000  for 
salvage  services  and  £3535  for  demurrage  and  damages,  t.  e.,  £8535 
in  alL  An  appeal  was  brought  on  the  ground  that  this  sum  was 
excessive,  and  the  Privy  Council  reduced  the  amount  to  £6000. 
The  Court  thought  that  some  of  the  items  of  loss  were 
[*207]  not  •satisfactorily  proved,  but  the  Court  nevertheless 
would  not  disturb  the  judgment  on  these  items,  but  the 
Judicial  Committee,  allowing  them  to  stand,  reduced  the  £5000  on 
the  ground  that  the  Court  below  having  allowed  all  damages  and 
losses  in  full  had  been  too  liberal  in  adding  so  large  a  sum  as 
£5000  to  them.  In  this  case  the  Privy  Council  expressly  decided 
that  the  Court  below  had  done  right  in  admitting  evidence  of  the 
loss  sustained  by  the  salving  vessel,  and  in  ascertaining  the  amount 
of  such  loss,  and  in  fixing  the  sum  awarded  high  enough  to  cover 
such  loss,  and  a  proper  remuneration  for  the  salvage  services.  The 
principles  on  which  the  Court  proceeded  will  be  found  at  pp.  563, 
564,  and  566. 

It  is  true  that  the  decisions  of  the  Privy  Council  are  not 
theoretically  binding  on  this  Court ;  but  in  case  of  mercantile  or 
Admiralty  law,  where  the  same  principles  are  professedly  followed 
in  the  colonies  and  in  this  country,  it  is,  to  say  the  least,  highly 
undesirable  that  there  should  be  any  conflict  between  the  deci- 
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sious  of  the  Judicial  Committee  and  those  of  the  High  Court  or 
Courts  of  Appeal  in  this  country.  Even  if,  therefore,  I  doubted 
the  correctness  of  the  decision  in  the  case  of  The  De  Bay,  I 
should  be  disposed  to  follow  it  rather  than  depart  from  it,  and  so 
introduce  a  diversity  "of  practice  where  there  ought  to  be  no 
difference  in  principle.  But,  In  fjact,  the  cases  already  referred 
to  seem  to  me  fully  to  warrant  the  decision  in  the  case  of  The 
De  Baijy  and  I  do  not  regard  it  as  introducing  any  new  prac- 
tice or  principle.  It  must,  however,  always  be  borne  in  mind 
that  the  Court  was  dealing  with  a  case  in  which  the  value  of  the 
property  saved  was  very  large  compared  with  the  whole  sum 
awarded  to  the  salvors,  and  that  there  was  no  circumstance  to 
prevent  the  Court  from  awarding  enough  to  cover  the  whole  loss 
sustained  by  them. 

The  conclusion  to  be  drawn  from  these  authorities  is  that 
where  the  property  saved  is  ample  in  the  sense  already  explained, 
and  where  there  is  no  circumstance  which  the  Court  can  see  at 
once  would  prevent  it  from  giving  an  amount  of  salvage  suflBi- 
cient  to  cover  the  loss  sustained  by  the  salvors,  evidence  has 
been  received  and  ought  to  be  received  to  show  the 
amount  of  *loss  actually  sustained  by  the  owner  of  the  [*  208] 
salving  ship  by  reason  of  the  salvage  services,  with  a  view 
to  fix  his  remuneration  at  such  a  sum  as  will  cover  such  loss,  and 
remunerate  him  for  such  further  risk  as  he  ought  to  be  compen- 
sated for. 

This  view  is  corroborated  by  the  form  of  the  statement  of  claim 
given  in  Appendix  C.  s.  3,  No.  6,  to  the  Eules  of  the  Supreme 
Court,  1883.  In  that  form  will  be  found  amongst  the  particulars 
of  a  salvor's  claim.  Damage  done  to  the  salving  ship,  so  much. 
These  forms  were  settled  by  persons  of  great  experience;  and 
although,  of  course,  they  are  only  illustrative  and  not  conclusive 
on  any  question  of  principle,  the  form  in  question  indicates  that 
where  a  salving  ship  has  been  injured,  the  cost  of  repairing  her 
ought  to  be  stated.  If  it  ought  to  be  stated  evidence  in  support 
of  the  statement  ought  not  to  be  rejected  except  in  cases  where  it 
is  useless  to  admit  it. 

If  it  be  said  that  the  amount  of  salvage  to  be  awarded  is 
discretionary  with  the  Judge,  the  answer  is  that  his  discretion  is 
a  judicial  discretion,  and  not  an  arbitrary  discretion,  and  that  a 
Judge  who  excludes  evidence  on  a  matter  which   he   ought  to 
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consider  does  not  place  himself  in  the  position  in  which  he  ought 
to  be  before  his  discretion  can  be  exercised. 

I  do  not,  however,  wish  to  be  understood  as  going  further  than 
the  Court  did  in  the  case  of  The  De  Bay.  When  the  Judge 
has  ascertained  the  amount  of  loss  sustained  by  the  salvors,  it 
still  remains  for  him  to  decide  what  amount  of  salvage  is  reason- 
able, regard  being  had  to  all  the  circumstances  of  the  case ;  and 
the  amount  of  loss  sustained  by  the  salvors  is  only  one  of  them. 
But  unless,  owing  to  the  comparatively  small  value  of  the  pro- 
perty saved,  the  trifling  nature  of  the  salvage  services,  or  some 
other  circumstance,  the  Judge  can  foresee  that  it  will  be  -useless 
to  inquire  into  the  loss  sustained  by  the  salvors,  he  ought,  in  my 
opinion,  to  receive  evidence  of  such  loss. 

In  the  present  case  the  value  of  the  salved  property  was  ample, 
not  only  to  defray  any  amount  of  remuneration  which  could  be 
reasonable  awarded  to  the  salvors,  but  also  to  leave  a  very  large 
surplus  to  the  owners  of  the  property  salved.  The  salvage  service 
was  important,  and  there  was  no  circumstance  to  justify 
[*  209]  the  Court  *  in  coming  to  the  conclusion  that  the  evidence, 
if  taken,  would  not  affect  the  amount  of  salvage  to  be 
awarded.  The  learned  Judge  who  tried  the  action  awarded  to  the 
owners  of  the  salving  ship  £4300,  which  is  a  large  sum ;  but  as 
already  stated  he  refused  to  allow  evidence  to  be  given,  either  before 
himself  or  the  registrar,  of  the  loss  actually  sustained  by  those 
owners  by  reason  of  the  damage  done  to  their  vessel,  and  of  the 
delay  in  her  voyage. 

The  learned  Judge,  however,  had  not  the  assistance  of  the 
decision  of  the  Privy  Council  in  the  case  of  Hie  De  Bay,  for  that 
case  was  not  decided  until  June,  1883,  two  months  after  the  present 
case  was  heard  by  him.  Had  that  decision  been  reported  the 
learned  Judge  would  no  doubt  have  followed  it 

For  the  reasons  above  stated  I  am  of  opinion  that  the  learned 
Judge  ought,  under  the  circumstances  of  this  case,  either  to  have 
admitted  the  evidence  which  he  rejected,  and  then  to  have  decided 
what  would  be  a  proper  sum  to  award  the  salvors,  or  to  have  fixed 
the  remuneration  for  mere  salvage  services  and  to  have  referred 
the  amount  of  loss  to  the  registrar  and  merchants,  and  have  added 
that  amount  to  the  former  sum.  Had  he  adopted  either  of  these 
courses,  and  ascertained,  as  a  fact,  that  the  salvors'  losses  out  of 
pocket  amounted  to  between  £5000  and  £6000,  which  is  what 
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they  allege,  I  cannot  think  that  he  woald  have  considered  £4500 
sufficient  for  their  remuneration. 

Whether  the  Judge  of  the  Admiralty  Division  of  the  High 
Court,  in  this  or  any  other  salvage  action,  will  himself  ascertain 
the  amount  of  loss  or  refer  it  to  the  registrar  and  merchants  is 
entirely  a  matter  for  his  discretion.  But  I  cannot  think  it  dis« 
cretionary  with  him  to  admit  or  reject  evidence  of  such  loss 
where  (as  in  this  case)  there  is  nothing  to  justify  the  rejection  of 
the  evidence  as  useless,  and  where  there  can  be  no  difference  of 
opinion  as  to  the  ample  value  of  the  property  saved  to  admit 
of  the  application  of  the  course  followed  in  the  case  of  The  De 
Bay. 

The  appeal  ought  not,  in  my  opinion,  to  be  dismissed,  but  the 
order  of  the  Court  below  ought  to  be  varied,  so  far  as  it  relates 
to  the  sum  of  £4500  awarded  to  the  appellants.  Unless, 
therefore,  *  the  appellants  prefer  to  take  the  sum  of  £4500  [*  210] 
awarded  to  them,  they  are  entitled  to  an  inquiry  in  the 
terms  stated  by  the  Master  of  the  Bolls,  in  order  to  ascertain  the 
amount  of  loss  sustained  by  them,  and  to  add  that  amount  when 
ascertained  to  the  sum  awarded  for  the  use  of  the  ship,  and  the 
risk  of  her  earning  nothing,  and  this  sum  we  fix  at  £1000. 

AMERICAN  NOTES. 

The  amount  of  salvage,  though  determined  chiefly  by  the  distress  in  which 
the  saved  property  was,  is  largely  a  matter  of  fact  and  discretion,  which  can- 
not be  reduced  to  precise  rules,  but  depends  upon  the  circumstances  of  each 
case.  The  Connemara,  108  United  States,  352;  IruineY.  The  Hesper,  122  id.  256, 
265.  As  to  the  salvor,  his  exposure,  risk  of  life  and  property,  forfeiture  of 
insurance  by  deviating  from  his  voyage,  and  any  special  danger  or  injury,  are 
all  to  be  considered  ;  and  if  one  of  many  salvors  suffers  a  peculiar  loss  from 
the  common  peril,  such  as  personal  injuries  caused  by  falling  through  an  open 
hatch  when  carrying  a  hose,  he  may  receive  special  compensation  therefor. 
Spencer  v.  The  Charles  Avery,  1  Bond  (U.  8),  117;  Blagg  v.  The  E,  M, 
Bicknelly  id.  270 ;  The  Annie  Henderson,  15  Federal  Rep.  550 ;  The  Cyclone,  16 
id.  486. 

The  chief  ingredients  in  determining  a  salvage  reward  are :  the  salvor's 
labor  and  his  promptness,  skill,  and  energy ;  the  value,  risk,  and  special  equip- 
ment of  his  property  employed;  the  value  of  the  property  saved,  and  the 
degree  of  danger  from  which  it  was  rescued.  Post  v.  Jones,  19  Howard 
(U.  S.),  150;  The  Blackwall,  10  Wallace  (U.  S.),  1,  14;  The  Suliote,  4  Woods 
(U.  S.),  19 ;  The  Sandringham,  10  Federal  Rep.  556,  573 ;  The  Egypt,  17  id. 
859;  Hall  v.  The  Bay  of  Naples,  44  id.  90  ;  The  Rita,  62  id.  761,  764,  and  88 
id.  523 ;  The  St,  Paul,  86  id.  340 ;  The  Grace  Dollar,  103  id.  666.     Steam  ves- 
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sels  are  especially  entitled  to  a  liberal  reward,  both  because  they  are  costly, 
and  because  their  service  is  usually  rendered  with  greater  promptness  and  is 
of  a  more  effectual  character.  The  Blackwallj  supra,  p.  13 ;  The  Saragossa, 
1  Benedict  (U.  S.),  553.  And  a  larger  reward  for  towage  by  a  large  steamer 
will  be  given  than  for  towage  by  tugs.  The  Monticello,  81  Federal  Rep.  211; 
The  D.  W.  Vaughan,  9  Benedict  (U.  S.),  26. 

The  amount  to  be  awarded  should  include  not  only  adequate  remunera- 
tion but  also  a  bounty  given  to  encourage  similar  exertions  in  future  cases. 
The  Sandringham,  supra ;  7'he  Rita,  supra.  Fifty  per  cent  is  still  said  to  be  the 
proper  limit  of  a  salvage  compensation  in  cases  of  derelict.  The  Waterloo, 
Blatchford  &  Rowland's  Admiralty  (U.  8.),  114;  Bearse  v.  340  Pigs  of  Copper, 

1  Story  (U.  S.),  314;  The  Cayenney  2  Abbott  (U.  S.),  42;  British  Consul  v.  22 
Pipes,  j-c,  of  Wine,  Bee's  Admiralty  (U.  S.),  178;  Cross  v.  The  Bellona,  id. 
193;  210  BarreU  of  Oil,  1  Sprague  (U.  S.),  91;  The  Lamington,  86  Federal 
Rep.  675,  678,  685,  note ;  The  Agnes  Manning,  59  id.  481.  One  third  of  the 
salvage  granted  is  the  usual  allowance  to  the  owner  of  the  salving  vessel,  not 
strictly  as  salvage,  unless  he  is  present,  but  as  compensation  for  the  use  of 
his  vessel.  The  Camafiche,  8  Wallace  (U.  S.),  448,  473 ;  The  Morning  Star, 
6  Blatchford  (U.  S.),  154;  The  Henry  Ewbank,  1  Sumner  (U.  S.),  400;  The 
Galaxy,  Blatchford  &  Rowland's  Admiralty  (U.^S.),  270 ;  The  Jack  Jewett, 

2  Benedict  (U.  S.),  463;  The  Arlington,  id.  511;  The  Charles,  Newberry's 
Admiralty,  329;  The  T,  P,  Leathers,  id.  421 ;  The  Isaac  May,  46  Federal  Repi 
79;  Anthanissen  v.  Dart,  94  Georgia,  543.  The  rules  for  determining  com- 
pensation for  salvage  services  on  rivers  and  in  harbors  differ  from  those 
adopted  in  the  Admiralty  for  the  ocean.  The  Ida  L.  Howard,  1  Lowell 
(U.  S.),  2  ;  The  Lovett  Peacock,  id.  143;  The  Pontiac,  1  Newberry's  Admiralty, 
130;  The  H.  D.  Bacon,  id.  274;  see  Peisch  v.  Ware,  4  Cranch  (U.  S.),  847; 
The  0.  C.  Hanchett,  76  Federal  Rep.  1003. 

Mere  towage,  though  done  at  a  ship-master's  request,  is  not  salvage,  and  in 
order  that  compensation  may  be  gained  therefor  as  for  salvage,  it  must  appear 
that  there  was  a  real  or  apprehended  peril  when  the  services  were  rendered. 
The  Saragossa,  1  Benedict  (U.  S.),  551 ;  The  H,  B.  Foster,  1  Abbott's  Admir- 
alty, 222;  The  Plymouth  Rock,  9  Federal  Rep.  413,  and  12  id.  927;  The  Mira 
A.  Pratt,  31  id.  572;  The  Akaba,  54  id.  197 ;  The  Monticello,  81  id.  211;  The 
Rita,  88  id.  523 ;  United  States  v.  Morgan,  99  id.  570.  The  master's  judgment 
that  the  danger  is  imminent  is  sufficient  ground  for  salvage.  Stone  v.  The 
Jewell,  41  Federal  Rep.  103.  Compensation  may,  however,  be  allowed  for 
extraordinary  towage  services,  even  when  they  do  not  rise  to  the  grade  of 
salvage.  The  Viola,  55  Federal  Rep.  829;  The  S.  W.  Downs,  Newberry's 
Admiralty,  458.  And  even  when  there  is  a  contract  for  towage,  extraordinary 
services,  which  are  not  within  the  scope  or  contemplation  thereof,  will  be 
compensated  for  on  salvage  principles.  The  City  of  Haverhill,  66  Federal 
Rep.  159;  see  The  Carrie,  88  id.  983  :  Ulster  S.  S.  Co.  v.  Cape  Fear  Towing 
{c  Transportation  Co.,  94  id.  214  ;  The  Enos  Soule,  96  id.  483;  The  Penobscot, 
103  id.  205.  Courts  of  common  law  or  of  equity,  though  having  no  jnrisdio- 
tion  in  matters  of  salvage,  may  also  allow  a  liberal  compensation  for  contract 
services  in  the  nature  of  salvage.  Stttrgis  v.  Law,  3  Sandford  (N.  T.),  451 ; 
Cashmere  v.  De  Wolf,  2  id.  379  ;  The  Roanoke,  50  Federal  Rep.  574. 
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The  presence  or  absence  of  other  assistance  is  also  an  element  affecting  the 
salvor's  compensation.  The  BoynCy  98  Federal  Rep.  444;  The  Alexandra^  10 i- 
id.  904,  911.  Salvors  are  bound  to  accept  additional  assistance,  when  offered 
and  needed.  The  Ida  L,  Howard,  1  Lowell  (U.  S.),  2 ;  The  Amethyst,  Davies 
(U.  S.),  20.  If  not  needed,  others  cannot  interfere  with  the  property  already 
in  the  possession  of  salvors.  Hand  v.  Elvira,  Gilpin  (U.  S.),  60 ;  The  John 
GUpin,  Olcott's  Admiralty  (U.  S.),  77  ;  The  Avoca,  39  Federal  Rep.  667.  Yet 
as  there  is  often  confusion  and  excitement,  different  salvors  who  about  the 
same  time  come  to  the  aid  of  a  vessel  on  fire,  or  otherwise  in  imminent 
peril,  though  acting  independently,  and  not  fully  in  harmony,  may  all  be 
rewarded.  The  Key  West,  11  Federal  Rep.  911.  And  in  general  all  whose 
services  are  accepted,  and  who  contribute  towards  the  saving  of  property  are 
entitled  to  share  in  the  reward.  The  Strathnevis,  76  Federal  Rep.  855,  862 ; 
The  Henry  Ewbank,  1  Sumner  (U.  S.),  400 ;  Adams  v.  The  Island  City,  1  Clif- 
ford (U.  S.),  210. 

As  a  general  rule,  the  ship,  cargo,  freight,  &c.,  make  one  fund  for  salvage, 
and  while  all  who  personally  assist  in  saving  property  are  salvors,  all  co-salvors 
should  be  made  parties  in  one  libel,  and  each  set  of  salvors  has  not  a  separate 
lien  on  the  particular  property  saved  by  it^  but  all  are  to  be  paid  from  all  the 
property  saved.  Stratton  v.  Jarvis,  8  Peters  (U.  S.),  4;  The  Albion  Lincoln, 
1  Lowell  (U.  S.),  71 ;  The  Ottawa,  id.  274 ;  The  Edward  Howard,  Newberry's 
Admiralty  (U.  S.),  622;  The  T  P.  Leathers,  id.  421;  Lewis  v.  A  Lot  of  Whale- 
hone,  51  Federal  Rep.  916.  The  right  of  each  salvor  is,  however,  to  be  fixed 
by  the  decree,  so  that  he  can  separately  appeal  therefrom.  The  New  Eng- 
land, 3  Sumner  (U.  S.),  495.  A  proportionate  award  against  the  cargo  will 
not  be  made  when  the  libel  is  against  the  vessel  only.  Stone  v.  The  Jewell,  41 
Federal  Rep.  103. 

Upon  appeal,  decisions  of  fact  as  to  the  amount  of  salvage  will  not  be 
reversed,  unless  upon  some  dear  and  palpable  mistake  or  gross  over-allowance 
of  the  Court  below.  Hobart  v.  Drogan,  10  Peters  (U.  S.),  108,  119;  The  Ca- 
manche,  8  Wallace  (U.  S.),448,  479;  The  Connemara,  108  United  States,  352; 
The  Excelsior,  123  id.  40;  Bearse  v.  840  Pigs  of  Copper,  1  Story  (U.  S.),  314; 
The  Baker,  25  Federal  Rep.  771;  The  R.  R.  Rhodes,  82  id.  751;  The  Trefusis, 
98  id.  814  ;  The  Thomley,  id.  785. 
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No.  37.  — THE  MEDINA. 
(1876.) 

No.  38.  — THE  BENLAEIG. 
(1888.) 
RULE. 

Where  a  service,  in  the  nature  of  a  salvage  service,  is 
performed  at  the  request  of  the  master  of  the  ship  served, 
the  promised  remuneration,  if  exorbitant,  may  be  reduced, 
having  regard  to  what  is  reasonable.  On  the  other  hand, 
the  persons  rendering  the  service,  although  unsuccessful, 
will  be  entitled  to  reasonable  remuneration. 

The  Medina. 

1  P.  D.  272-276  (s.  o.  45  L.  J.  P.  81). 

Salvage,  —  Inequitable  Agreement.  —  Award  for  Life-Salvage. 

An  English  steamship,  boand  from  Sumatra  to  Jedda»  having  on  board  as 
passengers  550  pilgrims,  whom  he  had  contracted  to*  take  for  £4000  for  the 
whole  voyage,  was  wrecked  in  the  Red  Sea.  The  pilgrims  took  refuge  on  a 
rock,  where,  if  bad  weather  had  set  in,  they  would  have  been  exposed  to 
imminent  danger.  In  answer  to  signals  of  distress  a  steamship  belonging  to 
the  plaintiffs  came  up,  and  her  master  refused  to  rescue  the  pilgrims  except 
for  payment  of  an  exorbitant  sum.  Ultimately  the  master  of  the  wrecked 
vessel  signed  an  agreement  to  pay  £4000  to  the  master  of  the  plaintiffs'  vessel 
to  take  the  pilgrims  to  Jedda,  and  the  pilgrims  were  taken  in  the  plaintiffs' 
vessel  to  Jedda  in  safety.    In  an  action  to  enforce  the  agreement  :  — 

Heldf  by  Sir  Robert  Phillimorb  (Judge  of  the  Admiralty  Division)  and 
by  the  Court  of  Appeal,  that  the  agreement  must  be  set  aside  as  inequitable, 
but  that  a  reasonable  sum  (assessed  by  the  Judge  with  his  assessors  at  £1800) 
should  be  awarded  for  salvage  services. 

This  was  an  action  brought  by  the  owners  of  the  steamship 
Timor  against  the  Singapore  Steamship  Company  in  the  Exchequer 
Division  of  the  High  Court  of  Justice,  but  transferred  to  this 
Division.  No  statement  of  claim  was  delivered  in  the  action, 
but  the  indorsement  on  the  writ  was  in  substance  as  follows :  — 

The  plaintiffs  claim  £4000,  due  from  the  defendants  under  an  agree- 
ment dated  the  1st  of  Octoberi  1875,  between  the  master  of  the  plain- 
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tiffs'  ship  Timor^  for  and  on  behalf  of  the  plaintiffs,  and  the  master  of 
the  defendants'  ship  Medinay  for  and  on  behalf  of  the  defendants,  for 
the  conveyance  of  passengers  by  the  plaintiffs'  ship  Timor  from  Parkin 
Kock  to  Hamish  Island,  Jedda,  with  interest  at  £5  per  cent  per  annum 
until  payment. 

The  defendants  in  their  statement  of  defence  alleged  in  sub- 
stance as  follows :  — 

1.  On  the  30th  of  September,  1875,  the  Medina,  while  on  a  voyage 
from  Singapore  to  Jedda  with  a  general  cargo,  and  having  on  board  550 
passengers  (pilgrims)  who  had  embarked  at  Padang  for  Jedda,  was 
wrecked  on  the  Parkin  Rock  in  the  Red  Sea,  and  the  pilgrims  were 
landed  by  the  Medina^s  boats  on  the  rocks. 

2.  The  Parkin  Rock  is  a  small  sharp  rock  about  thirty  miles  from 

the  main  *  land,  and  about  240  miles  from  Aden,  and  from  two  or  [*273] 
three  days'  vo3'age  from  Jedda. 

3.  The  Medina's  boats  were  so  knocked  about  in  landing  the  pilgrims 
on  the  rock  as  to  be  useless,  and  the  lives  of  the  pilgrims,  for  whom 
there  was  scarcely  standing  room  on  the  rock,  were  exposed  to  danger. 

4.  About  10  A.  M.  on  the  1st  of  October,  the  master  of  the  Medina 
observed  a  steamer,  which  proved  to  be  the  Timor,  bound  on  a  voyage 
from  Knrrachee  to  Liverpool,  and  made  signals  of  distress,  which  were 
observed  by  the  Timor ^  and  she  altered  her  course  and  bore  down  to  the 
rock. 

5.  When  the  Timor  approached  the  rock,  the  master  of  the  Medina 
went  on  board  of  her  and  told  the  master  of  the  Timor  the  position  of 
the  pilgrims,  and  asked  him  to  render  assistance. 

•  6.  Thereupon  negotiations  took  place  between  the  master  of  the 
Timor  and  the  master  of  the  Medina,  the  master  of  the  Timor  refused 
to  take  the  pilgrims  from  the  rock  to  Jedda  for  less  than  £4000,  and 
the  master  of  the  Medina,  who  offered  £1500,  and  subsequently  £2000, 
to  the  master  of  the  Timor  for  his  services,  and,  after  these  offers  had 
been  refused,  proposed  to  refer  the  amount  to  arbitration,  which  proposal 
was  rejected,  was  ultimately  forced  to  acquiesce  in  the  demand  of  the 
master  of  the  Timor,  and  to  sign  the  agreement  sued  on.  The  Medina 
was  totally  lost  on  the  said  rock. 

7.  The  said  sum  of  £4000  was  not  a  reasonable  amount  for  the  ser- 
vices to  be  rendered  by  the  Timor,  but  was  an  exorbitantly  excessive 
amount  for  such  services,  and  the  master  of  the  Timor  in  procuring  the 
master  of  the  Medina  to  sign  the  said  agreement  took  undue  advantage 
of  the  position  in  which  the  master  of  the  Medina  and  the  pilgrims 
were  placed;  and  the  defendants  further  say  that  the  master  of  the 
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Medina  had  not  any  authority  to  enter  into  the  said  agreement  on  behalf 
of  the  defendants,  and  that  the  said  agreement  was  extorted  and  improp- 
erly obtained  from  the  master  of  the  Medirui,  and  is  wholly  unjust  and 
inequitable,  and  is  not  binding  upon  the  defendants. 

8.  The  defendants  are  ready  and  willing  to  pay  to  the  plainti&  such 
reasonable  amount  for  their  services  as  the  Court  may  think  just. 

The  plaintiffs  delivered  a  reply  admitting  the  first  five  para- 
graphs of  the  statements  of  defence,  but  joining  issue  upon  the 
6th  and  7th  paragraphs,  except  the  averments  that  negotiations 
took  place  between  the  master  of  the  Medina  and  the  piaster  of 
the  Timor,  and  that  the  latter  refused  to  take  the  pilgrims  from 
the  rock  to  Jedda  for  less  than  £4000,  and  submitting  that  the 
agreement  of  the  1st  of  October,  1875,  was  a  valid  and  subsisting 
agreement  binding  on  the  defendants. 

The  master  of  the  Timor  and  the  master  of  the  Medina  were 
examined  orally  before  examiners  of  the  Court      The  result  of 
their  evidence  appears  from  the  judgments.     During  the  examina- 
tion of  the  master  of  the  Timor  the  agreement  signed  by 
[*  274]  the  *  master  of  the  Medina  was  put  in.     This  agreement 
was  substantially  as  follows :  — 

"  Agreement  made  this  1st  of  October,  between  Captain  Brown  of 
the  TimfOr,  of  London,  and  Captain  Black,  of  the  steamer  Medina, 
belonging  to  the  Singapore  Steamship  Company,  Limited,  that  the 
said  Captain  Brown  agrees  with  Captain  Black,  of  the  Medina,  to 
take  the  whole  of  his  passengers  (pilgrims)  from  off  the  Parkin 
Rock  and  take  them  to  the  Port  of  Jedda,  or  as  near  thereto  as  she 
can  safely  get,  for  the  lump  sum  of  £4000  sterling. 

The  Admiralty  Advocate  (Dr.  Deane,  Q.  C),  and  Myburgh,  for 
the  plaintiffs.  —  The  services  here  did  not  alone  consist  of  rescuing 
the  lives  of  this  large  number  of  pilgrims  from  imminent  danger, 
but  there  was  in  fact  a  trans-shipment  of  the  pilgrims,  in  return 
for  payment  of  freight,  whereby  the  owners  of  the  Medina  were 
enabled  to  fulfil  the  contract  they  had  made  for  the  conveyance 
of  the  pilgrims  to  Jedda.  Not  only  did  the  master  of  the  Timor 
take  upon  himself  the  risk  of  entering  that  port,  —  the  most  dan- 
gerous port  in  the  Red  Sea,  —  but  if  any  of  the  pilgrims  had  fallen 
sick  on  the  voyage  to  Jedda,  or  for  any  other  reason  quarantine 
had  been  imposed  at  Jedda,  the  master  of  the  Timor  would  have 
incurred  great  expense.  Considering  the  class  to  which  such  pil- 
grims usually  belong,  the  breaking  out  of  sickness  among  tbem 
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cannot  be  regarded  as  an  improbable  event  In  determining^ 
whether  the  agreement  was  an  inequitable  agreement,  it  cannot  be 
material  that,  as  it  actually  turned  out,  the  weather  remained 
calm  during  the  service  and  that  no  delay  through  quarantine 
occurred  to  the  THmor  at  Jedda :  The  Enchantress,  Lush.  Adm.  93. 
The  agreement  can  clearly  be  supported  on  the  principles  recog- 
nised in  the  case  of  The  WaverUy,  L.  R  3  A.  &  E.  369. 

Wood  Hill  (Cohen,  Q.  C,  with  him),  for  the  defendants.  —The 
agreement  must  be  set  aside  as  exorbitant  The  Theodore,  Swa. 
Adm.  351.  Indeed,  when  the  circumstances  of  the  case  are  con- 
sidered, it  becomes  evident  that  the  demand  made  by  the  master 
of  the  Timor,  was  scarcely  consistent  with  any  fair  or 
just  dealing.  Moreover  *  The  Merchant  Shipping  Act,  [*  275] 
1854,  17  &  18  Vict  c.  104,  a  458,  enacts  that  the  amount 
of  salvage  remuneration  to  be  paid  by  the  owners  of  a  vessel  in 
respect  of  life-salvage,  shall  be  a  reasonable  amount,  but  the 
amount  asked  here  is  clearly  unreasonable.  The  services  were 
rendered  without  difficulty  or  danger,  and  the  Timor  obtained  a 
clean  bill  of  health  at  Jedda.  [He  also  referred  to  The  Cargo  ex 
Woosung,  1  P.  D.  260.] 

Sir  Egbert  Phillimorb.  —  The  circumstances  of  this  case  are 
very  singular;  but  it  is  one  in  which  the  Court  really  feels  no 
doubt  as  to  the  judgment  which  it  ought  to  give.  It  is  not  neces- 
sary that  I  should  go  into  an  examination  of  the  authorities  which 
I  recently  referred  to  in  the  case  of  The  Cargo  ex  Woosung,  1  P. 
D.  260,  and  which  I  also  referred  to  in  the  case  of  The  Wavcrley, 
L.  R  3  A.  &  E  369.  But  I  may  state  the  result  of  them  to  be 
this,  that  it  is  the  practice  of  this  Court,  partly  for  the  protection 
of  absent  owners,  and  partly  on  the  grounds  of  general  policy,  to 
control  agreements  made  by  masters  when  an  examination  of  those 
agreements  shows  that  they  are  clearly  inequitable.  In  the  pres- 
ent case  there  were  upwards  of  five  hundred  pilgrims  on  a  rock 
which  is  just  six  feet  above  water.  Their  ship  had  gone  to  pieces, 
and  the  plaintififs'  vessel,  the  Timor,  came  up  close  without  any 
diflBculty  or  danger  at  all ;  because  the  evidence  is  that  the  water 
was  quite  deep  up  to  the  rock ;  she  came  up  and  her  captain,  in 
effect  says,  I  will  not  relieve  you  from  this  situation,  which  a  few 
hours  of  bad  weather  might  convert  into  one  of  most  imminent 
danger,  indeed,  into  your  total  destruction.     I  will  not  take  you 
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away  unless  you  give  me  £4000.  Now,  what  is  £4000  with 
regard  to  the  matter  saved,  which  is  human  life  ?  On  the  other 
hand,  however,  £4000  is  the  whole  sum  that  was  to  be  paid  for 
conveying  the  pilgrims  to  Jedda,  and  in  my  opinion,  if  the  mas- 
ter of  the  Timor  had  not  taken  these  pilgrims  ofif  the  rock  in  the 
circumstances  stated  and  bad  weather  had  come  on,  and  they  had 
lost  their  lives  in  consequence,  he  would  hardly  have  been  in  a 
better  position  than  a  pirate.      Nevertheless,  it  was  certainly  a 

valuable  salvage  service  according  to  the  principles  upon 
[*  276]   which  such  services  have  always  *  been  considered  in  this 

Court,  but  I  am  of  opinion  that  £4000  is  a  great  deal  too 
much,  and  I  shall  award  £1800.  As  to  the  costs,  there  has  been 
no  tender,  and  I  shall  leave  each  party  to  pay  his  own  costs.  If 
there  had  been  a  sufficient  tender,  I  should  have  given  the  defend- 
ants their  costs.     I  shall  not  give  costs  on  either  side. 

[IN  THE  COURT  OF  APPEAL.] 
The  Medina. 

2  P.  D.  5-8  (8.  c.  35  L.  T.  779 ;  25  W.  R.  156). 

The  owners  of  the  Timor,  having  appealed  from  the  above  judg- 
ment, were  heard  by  their  counsel,  who  relied  upon  some  evidence 
of  offers  by  the  captain  of  the  Timor  to  refer  the  amount,  or  to 
take  the  pilgrims  to  Suez  for  a  smaller  sum. 

The  Court,  without  calling  upon  the  defendants,  proceeded  to 
give  judgment 

James,  L.  J.  —  I  am  of  opinion  that  the  decision  of  the  Court 
below  was  a  right  decision  upon  the  balance  of  evidence.  If  the 
story  of  the  defendants  as  to  the  offer  to  refer  is  right,  the  story  of 
the  plaintiffs  is  wrong ;  but  we  see  no  reason  for  coming  to  a  dif- 
ferent conclusion  from  that  at  which  the  Court  below  arrived. 
Therefore  we  start  from  this  fact,  that  there  was  no  such  prelimi- 
nary offer.  Then  we  come  to  the  question  whether  this  was  an 
exorbitant  sum  extorted  by  compulsion,  making  it  impracticable 
that  the  agreement  could  be  enforced.  It  was  stated  that  there 
were  on  a  rock  550  pilgrims  whose  lives  might  have  been  endan- 
gered at  any  moment  There  was  one  ship,  and  one  ship  only, 
near  them,  and  the  master  of  that  ship  says,  *  I  will  take  them  to 


R.  C.  VOL.  XXIV.]  SECT.  VI.  —  SALVAGE.  581 

Ko.  87.  —  The  Xedina,  8  P.  D.  5-7. 

Suez  for  £3000;  I  will  not  take  you  for  a  farthing  less."  The 
contract  involved  nothing  whatever  but  the  mere  taking  the  men 
on  board  and  carrying  them  on  to  Suez.  Afterwards  he  says :  '^  I 
will  take  them  to  Jedda  for  £4000. "  The  master  denies  asking 
the  £3000 ;  but,  on  his  own  account,  a  sum  of  £4000  was  a  very 
exorbitant  sum  for  only  a  few  days'  work,  coming  up  to  the  rock, 
taking  the  pilgrims  on  board,  and  carrying  them  on  to  the  point 
defined.  I  agree  that  the  conclusion  of  the  Judge  of  the  Admir- 
alty Court  was  right,  that  the  sum  exacted  was  exorbitant,  and, 
having  regard  to  the  peculiar  circumstances,  that  pressure  was 
exercised,  and  that  the  agreement  ought  not  to  stand.  But  the 
Court  was  right  in  giving  a  reasonable  amount,  fixed  by  the  Court 
below  with  the  assistance  of  two  assessors,  at  £1800.  On  one  side 
there  was  salvage  to  be  paid,  and  on  the  other  side  there  was 
an  *  attempt  to  set  up  an  agreement,  and  it  was  right  that  [*  7] 
there  should  be  no  costs  on  either  side. 

Baggallay,  J.  A.  —  I  am  of  opinion  that  the  principle  of  the 
cases  was  expressed  correctly  by  Dr.  Lushington  in  the  case  of 
The  Theodore,  Swa.  Adm.  351,  352^  that  an  agreement  for  sal- 
vage should  be  upheld  unless  obtained  by  compulsion  or  fraud. 
But  by  the  very  fact  that  we  find  an  amount  agreed  to  be  paid 
which  is  very  large  in  comparison  with  the  services  rendered,  we 
are  led  to  the  conclusion  that  there  may  have  been  some  unfair 
dealing  in  the  transaction.  And  that  applies  with  particular  force 
where  persons,  who  are  in  an  extremity,  in  order  to  obtain  assist- 
ance in  their  extremity,  have  been  required  to  pay  a  large  price 
for  the  assistance.  That  appears  to  have  been  the  case  here,  and 
with  550  pilgrims  on  board,  the  captain  of  the  Medina  was  bound 
to  accept  any  terms  which  were  pressed  upon  him  by  the  Timor, 

Brett,  J.  A.  — I  think  the  old  rule  of  the  Admiralty  Court 
ought  not  to  be  lightly  encroached  upon,  viz. ,  that  where  there  is 
an  agreement  made  by  competent  persons  and  there  is  no  misrep- 
resentation of  facts,  the  agreement  ought  to  be  upheld,  unless 
there  is  something  very  strong  to  show  that  it  is  inequitable; 
but  I  think  that  this  agreement  cannot  be  upheld.  The  amount 
claimed  by  the  Timor  was  exorbitant  —  not  merely  too  large,  but, 
for  the  services  to  be  rendered,  grossly  exorbitant  —  and  it  was 
forced  upon  the  captain  of  the  Medina  by  practical  compulsion. 
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Now,  that  the  sum  was  grossly  exorbitant,  I  think,  follows  from 
this  consideration  —  that  the  service  was  one  of  no  difficulty  at 
all,  and  under  the  circumstances,  there  was  no  danger  whatever 
to  the  salving  ship.  She  could  take  these  people  off  with  perfect 
facility ;  the  service  was  not  an  onerous  service ;  the  pretence  of 
a  difficulty  in  going  into  a  known  port  like  Jedda  is  fallacious ; 
from  the  beginning  to  the  end  there  was  no  difficulty  or  danger  to 
the  salving  ship ;  and  at  the  time  the  agreement  was  made  there 
was  no  probability  of  any  danger  to  her.  But  there  is  more  in 
this  case.  It  was  forced  upon  the  captain  of  the  Medina  by  prac- 
tical compulsion,  because  his  position  was  this  —  and  that 
[*  8]  is  to  be  considered  —  he  was  *  the  captain  of  a  ship  ashore 
on  a  rock  with  550  pilgrims  on  board  her.  If  the  captain 
refused  to  accept  the  terms,  he  took  upon  himself  the  responsibil- 
ity of  allowing  550  human  beings  under  his  care  to  be  left  to  the 
danger  of  being  drowned.  That  is  compulsion  to  the  mind  of  any 
honest  man.  Therefore,  I  think  there  was  a  grossly  exorbitant 
sum  obtained  on  practical  compulsion.  Under  all  these  circum- 
stances I  think  that,  by  the  rules  of  the  Admiralty  Court,  the 
agreement  cannot  stand.  Appeal  dismissed. 

The  Benlarig. 

14  P.  D.  3-6  (58  L.  J.  P.  24 ;  60  L.  T.  238 ;  6  Asp.  M.  C.  860). 

Salvage.  —  Agreement  to  cutempt  to  tow.  —  Payment  for  Work  done. 

In  an  action  of  salvage  it  appeared  that  the  master  of  the  defendants'  ship 
requested  the  master  of  the  plaintiffs'  ship  to  tow  his  vessel  to  Gibraltar,  which 
the  latter  agreed  to  attempt  to  do.  The  value  of  the  defendants' ship,  her  cargo 
and  freight,  was  £78,000,  and  at  the  time  this  request  was  made  she  was  in  a 
disabled  state.  The  plaintiffs'  ship,  after  towing  the  defendants'  ship  for  130 
miles  towards  Gibraltar,  left  her,  the  hawsers  having  parted  owing  to  severe 
weather,  in  a  more  dangerous  position  than  she  was  in  when  she  was  taken  in 
tow.  The  defendants'  ship  was  afterwards  towed  into  Gibraltar  by  another 
vessel :  — 

Heldy  that  the  plaintiffs  were  not  entitled  to  a  salvage  reward,  but  were 
entitled  to  adequate  remuneration  for  what  they  had  done  in  fulfilment  of  their 
contract.     The  Court  awarded  them  £400. 

Actions  of  salvaga  The  plaintiffs  in  the  first  action  were  the 
owners,  master,  and  crew  of  the  steamship  Vesta  of  1100  tons 
gross,  and  647  tons  net  register.  Her  value  was  £7000,  that  of 
her  cargo  £8068,  and  of  her  freight  £925.  The  plaintiffs  in  the 
second  action  were  the  owners,  master,  and  crew  of  the  steamship 


t  a  VOL.  XXIV.]  SBCT.  VI. — BALVAGE.  583 

Vo.  St.  — He  Benlazig,  14  P.  D.  S,  4. 

Admiral  Eooke.  The  defendants  were  the  owners  of  the  steam- 
ship Benlarig.  Her  value  and  that  of  her  cargo  and  freight  was 
£78,000.  For  the  purposes  of  this  report  it  is  necessary  only  to 
refer  to  the  first  action,  and  the  claimants  therein  are  here  called 
the  plaintiffs. 

The  plaintiffs  in  their  statement  of  claim  set  out  the  services 
alleged  to  have  been  rendered  by  them  to  the  Benlarig,  and  claimed 
a  salvage  reward  in  respect  thereof.  In  paragraph  7  of  their  state- 
ment of  claim  it  was  also  alleged  that  "^  The  master  of  the  Benlarig 
requested  the  master  of  the  Vesta  to  tow  the  Benlarig  to  Gibraltar, 
which  the  latter  agreed  to  attempt  to  do. "  But  the  plaintiffs  did 
not  make  in  their  pleading  any  claim  for  money  due  for  work 
done,  and  claimed  only  such  an  amount  of  salvage  as  the  Court 
might  award  them.  The  defendants  admitted  that  paragraph  7 
and  other  paragraphs  down  to  paragraph  14  were  substantially 
accurate,  but  averred  that  certain  damages  mentioned  in  paragraph 
8  were  much  exaggerated.  They  also  alleged  that  the  Vesta  aban- 
doned the  attempt  to  save  the  Benlarig,  and  left  her  in  a 
worse  position  than  she  originally  was  when  taken  in  •  tow,  [*  4] 
and  that  the  plaintiffs  were  not  therefore  entitled  to  any  salr 
vage  reward. 

At  the  trial  before  Butt,  J. ,  with  Trinity  Masters,  it  appeared 
that  the  Vesta  on  December  25,  1887,  while  on  a  voyage  from 
Fiume  to  Bordeaux  with  a  general  cargo,  and  manned  by  a  crew 
of  eighteen  hands,  fell  in  with  a  boat's  crew  flying  signals  of  dis- 
tress, twelve  miles  from  Cape  St.  Vincent  The  boat  belonged  to 
the  steamship  Benlarig,  and  had  been  sent  from  that  vessel  to  seek 
for  assistance ;  she  was  lying  with  her  engines  broken  down,  about 
twenty  miles  to  southwards.  The  master  of  the  Vesta  agreed  to 
attempt  to  tow  the  Benlarig  to  Gibraltar.  The  Vesta  towed  the 
Benlarig  until  about  5. 30  on  the  following  day,  when  one  of  the 
hawsers  parted  and  fouled  the  Vesta's  propeller,  so  that  the  other 
hawser  had  to  be  cut  The  Benlarig  then  drifted  to  within  three 
or  four  miles  of  the  Cape  Trafalgar  light  The  Vesta  stood  out  to 
sea,  intending  to  wait  for  daylight,  but  a  heavy  gale  still  contin- 
uing, the  master  decided  to  proceed  to  Gibraltar  alone,  and  give 
information  as  to  the  position  and  state  of  the  Benlarig,  The 
Vesta  had  towed  the  BerUarig  about  130  miles,  and  in  consequence 
of  the  towage  sustained  considerable  damage.  The  Benlarig  was 
afterwards  towed  into  Gibraltar  by  the  Admiral  Rookt. 
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Kennedy,  Q.  C. ,  and  Barnes,  Q.  C. ,  for  the  owners,  master,  and 
crew  of  the  Vesta,  —  These  plaintiffs  are  entitled  to  a  salvage  re- 
ward. The  Berdarig  was  brought  nearer  to  Gibraltar  by  the  ser- 
vices of  the  Vesta,  these  plaintiffs  are  therefore  entitled  to  be 
considered  as  salvors.  The  Jonge  Bastiaan,  5  C.  Rob.  323 ;  The 
K  U.,  1  Spinks,  63.  It  is  not  material  that  the  vessel,  which 
was  ultimately  saved,  was  left  by  the  Vesta  in  a  position  of  greater 
danger  than  that  in  which  she  was  found,  if  some  benefit  was  ren- 
dered to  her.  The  Santipore,  1  Spinks,  231 ;  The  Melpomene,  L 
R  4  A.  &  E.  129. 

[Butt,  J.  —  I  shall  abide  by  my  decision  in  The  Cheerful,  11 
P.  D,  3,  which  is  against  your  present  contention.] 

Secondly.     The  plaintiffs  in  the  alternative  are  entitled  to 
[*  5]  be  *  paid  a  reasonable  sum  for  having  fulfilled  the  contract 
entered  into  by  them,  viz. ,  to  attempt  to  tow  the  Berdarig 
to  Gibraltar. 

Sir  W.  Phillimore,  and  Barnes,  Q.  C,  for  the  owners,  master, 
and  crew  of  the  Admiral  JRooke. 

Myburgh,  Q.  C. ,  and  Raikes,  for  the  defendants.  —  The  plain- 
tiffs in  the  first  action  are  clearly  not  entitled  to  salvage.  The 
Edward  Hawkins,  Lush.  515;  The  Cheerful,  11  P.  D.  3.  Secondly. 
There  is  no  difference  in  this  from  any  other  salvage  case.  There 
is  always  some  kind  of  agreement  to  tow  or  to  do  the  best  possible 
for  the  ship  in  distress,  but  it  is  in  effect  to  save  the  ship.  The 
plaintiffs  are,  therefore,  not  entitled  to  any  salvage  or  payment, 
their  services  having  been  of  no  benefit  to  the  Benlarig. 

Kennedy,  Q.  C. ,  in  reply. 

Butt,  J.  — Dealing  first  with  the  case  of  the  Vesta,  it  is  con- 
tended by  the  defendants  that,  though  she  did  what  she  could, 
and  towed  the  Benlarig  130  miles  towards  Gibraltar,  yet  leaving 
the  latter  where  and  when  she  did,  the  Vesta  really  left  her  in  a 
worse  position  than  when  she  took  her  in  tow.  By  worse  posi- 
tion I  mean  a  more  dangerous  position.  That  has  been  my  view 
throughout  the  case,  and  I  find  that  the  Elder  Brethren  agree  with 
nu).  It  has  been  rightly  argued,  that  that  being  the  state  of  the 
(m«o,  the  Vesta  is  not  entitled  to  a  salvage  award  in  the  ordinary 
ucMH'ptation  of  the  words.  I  so  held  in  the  case  of  The  Cheerful, 
1 1  r.  D.  3,  on  what  I  considered  to  be  a  binding  authority,  and  I 
luurtt  again  act  on  the  same  principle. 
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But  then  arises  another  question.  It  has  been  argued  that  apart 
from  mere  salvage  remuneration  which  this  Court  awards  to  suc- 
cessful salvors,  there  is  here  an  express  contract  between  the 
parties,  and  that  the  captain  of  the  Vesta  duly  performed  his  part 
of  it 

In  the  seventh  paragraph  of  the  statement  of  claim  on  behalf  of 
the  Vesta,  it  was  alleged  that  the  master  of  the  Benlarig  requested 
the  master  of  the  Vesta  to  tow  the  Benlarig  to  Gibraltar,  which 
the  latter  agreed  to  attempt  to  do. 

The  first  paragraph  of  the  statement  of  defence  is  that  the  de- 
fendants admit  that  paragraphs  2  to  14,  inclusive  of  state- 
ment *  of  claim,  are  substantially  correct,  except  that  the  [*  6] 
damage  spoken  of  in  paragraph  8  was  greatly  exaggerated. 
Therefore  the  defendants  admit  the  allegations  of  paragraph  7 
which  I  regard  as  an  averment  of  a  contract  made  between  the  two 
parties,  not  a  contract  merely  to  render  salvage  service,  and  cer- 
tainly not  a  contract  to  take  the  vessel  into  Gibraltar;  but  a  con- 
tract with  the  master  of  the  Berdarig  by  the  master  of  the  Vesta 
that  the  latter  would  attempt  to  do  so.  The  captain  of  the  Vesta, 
writing  to  his  owners,  says,  "  The  captain  wanted  to  be  towed  to 
Gibraltar.  I  promised  to  do  my  best  for  him ;  terms  to  be  settled 
by  owners  and  underwriters. "  I  think  it  is  clear  that  the  captain 
of  the  Vesta  did  his  best  to  tow  this  vessel  to  Gibraltar,  and 
therefore  that  he  performed  the  contract  mentioned  in  the  plead- 
ings. I  have  now  only  to  consider  what  remuneration  should  be 
given  for  this  work. 

The  plaintiffs  in  the  Vesta's  action  are  clearly  not  entitled,  as 
I  have  already  held,  to  the  salvage  remuneration  which  salvors 
should  receive,  who  take  their  chance  of  saving  a  vessel,  but  still 
they  are  entitled  to  remuneration  for  hard  and  dangerous  work, 
properly,  if  not  effectively  done. 

I  am  glad  to  be  able  to  hold  that  they  are  entitled  to  some  pay- 
ment, because  I  think  it  would  be  very  unfortunate  in  any  way 
to  discourage  steamers  from  rendering  assistance  to  vessels  in  dis- 
tress. In  this,  as  in  some  recent  cases,  I  am  sorry  to  see  a  de- 
creasing tendency  to  aid  vessels  that  are  broken  down.  I  now 
pass  to  the  case  of  the  Admiral  Rooke. 

[The  learned  Judge  then  considered  the  services  of  this  vessel, 
and  awarded  her  £3500,  and  then  proceeded :  — ] 

As  regards  the  Vesta,  I  assess  the  sum  to  which  she  is  entitled 
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at  £400.     I  will  again  point  out  that  the  Benlarig  was  not  saTed 
by  the   Vesta,  and  that  this  sum  is  awBided  far  fnlfillhig  ber 

OODtlBCL 

The  interests  of  the  plaintiffs  were  so  antagonistic  that  it  is  a 
case  in  which  both  sets  of  plaintifiEs  will  be  allowed  their  cost& 

ENGLISH  NOTES. 

The  principle  on  which  Butt,  J. ,  decided  in  The  Benlarig^  namely, 
that  an  agreement  to  perform  services  in  the  nature  of  salvage  for  re- 
muneration, may  entitle  those  rendering  the  services  to  some  remuner- 
ation for  the  services  rendered,  though  unsuccessful,  was  followed  and 
applied  by  Jeune,  J.,  in  The  Lepanto,  1892,  P.  122,  66  L.  T.  623, 
7  Asp.  M.  G.  192.  The  LepantOy  an  Italian  barque,  was  found  in  tbe 
North  Sea,  disabled  and  making  signals  of  distress  by  the  steam  trawler 
Florence,  whose  master  agreed  to  tow  the  disabled  ship  to  the  Tyne  for 
£80.  After  towing  for  some  time,  the  weather  got  worse  and  the 
hawser  parted.  The  wind  having  shifted,  The  Florence  intimated  that 
he  could  not  carry  out  the  agreement:  but  ultimately  a  fresh  agree- 
ment was  made  that  The  Florence  should  stand  by  and  do  the  best  she 
could  by  endeavouring  to  tow.  She  did  so,  and  made  fast  again  and 
towed  for  some  time  when  the  hawser  parted  again.  This  was  repeated 
with  the  result  that  the  barque  was  once  taken  out  of  immediate  danger, 
but  was  ultimately  left  in  a  more  dangerous  position  than  when  she  was 
first  met,  only  with  other  salvors  in  attendance,  who  ultimately  towed 
the  barque  into  port.  The  Judge  held  that  The  Florence  was  not 
entitled  to  salvage,  because  she  had  conferred  no  actual  benefit:  bat 
that  she  was  entitled  to  some  payment  for  work  done  under  the  agree- 
ment to  endeavour  to  tow. 

AMERICAN  NOTES. 

There  can  be  no  claim  for  salvage  compensation  if  the  services,  when  ren- 
dered, were  clearly  intended  to  be  gratuitous.  The  Brabo^  83  Federal  Rep.  8S4. 
Salvage,  though  dependent  upon  consent,  is  not  properly  the  subject  of  a 
binding  contract  in  advance,  except  as  a  limitation  upon  the  salvor's  claims ; 
it  is  allowed  by  the  Courts  as  a  just  and  commensurate  reward  for  the  salvor's 
meritorious  conduct,  and  in  consideration  of  the  benefit  conferred  on  the  per- 
son whose  property  he  has  saved.  Candee  v.  Sixift^ght  Bales  CoUan^  48  Fed- 
eral Rep.  479;  The  Schiedam^  id.  923;  The  Ernest  M.  Aftirm,  66  id.  356; 
The  A.  D.  Palchin,  1  Blatchford  (U.  S.),  414 ;  BowUy  v.  Ooddard,  1  LoweU 
(U.  S.),  154  ;  The  Louisa  Jane,  2  id.  295.  No  express  contract  is  neces- 
sary, salvage  being  independent  of  contract;  and  salvors  who  undertake  the 
work  with  the  expectation  of  recovering  compensation  are  presumably  en- 
titled to  be  paid,  if  their  efforts  prove  successful,  whether  regarded  as  vdan- 
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teers  or  as  acting  upon  Uie  reqneBtof  the  master  or  the  owner  of  the  vessel. 
Th€  Queen  of  the  Pacific,  21  Federal  Rep.  49tt,  471,  mod  25  id.  610;  The  Bran- 
dow,  29  id.  878 ;  Baxter  v.  Heilner,  38  id.  668 ;  UnUed  SUOa  ▼.  Mmgem,  S9  id. 
570,  572. 

A  Coart  of  Admiralty  will  always  scrutinize  salvage  agreements  and  refuse 
to  enforce  them  when  they  are  inequitable  or  oppressive  towards  either  party. 
The  Tornado,  109  United  States,  110;  The  Wellingtoih  i^  Federal  Rep.  475  ; 
The  Schiedam,  id.  923;  The  Agnes  I.  Grace,  51  id.  958;  The  Alert,  56  id.  721, 
724  ;  The  City  of  New  York,  61  id.  692 ;  The  Ernest  M,  Munn,  61  id.  694,  and 
66  id.  356.  If  the  master  of  a  disabled  steamer,  which  is  drifting  near  a  dan- 
gerous coast,  engages  a  tug  to  "*•  tow  "  her  into  port,  compensation  may  be 
allowed  the  tug  in  the  nature  of  salvage,  and  not  upon  a  towage  contract 
merely.  Compagnie  Commerckde  de  Transport  v.  Charente  Steamship  Co^  60 
Federal  Rep.  921 ;  The  R,  R,  Rhodes,  82  id.  751.  Nothing  .short  of  a  con- 
tract to  pay  a  given  sum  for  the  services,  or  a  binding  engagement  to  pay  at 
all  events,  whether  successful  or  unsuccessful  in  the  enterprise,  bars  a  meri- 
torious claim  for  salvage.  The  Camanche,  8  Wallace  (U.  S.),  448,  477 ;  The 
Susan,  1  Sprague  (U.  S.),  499  ;  Coffin  v.  The  John  Shaw,  1  Clifford  (U.  S.), 
230 ;  The  Elmbank,  69  Federal  Rep.  104.  And  although  Courts  of  Admiralty 
will  enforce  contracts  made  for  salvage  service  and  definite  salvage  compen- 
sation where  the  salvor  has  not  taken  advantage  of  his  power  to  make  an 
unreasonable  bargain,  the  American  and  English  Courts  are  in  entire  accord 
in  holding  that  a  contract  which  the  master  has  been  corruptly  or  recklessly 
induced  to  sign  will  be  wholly  disregarded.  Post  v.  Jones,  19  Howard  (U.  S.), 
150,  160;  The  Excelsior,  123  United  States,  40;  The  Elfrida,  172  id.  186, 194  ; 
The  /.  G.  Paint,  1  Benedict  (U.  S.),  545;  Schutz  v.  The  Nancy,  Bee's  Admir- 
alty, 139 ;  Cedros  Island  Min.  fi-  MUl.  Co.  v.  The  Sinus,  53  Federal  Rep.  611, 
and  57  id.  851 ;  The  Clandeboye,  70  id.  631 ;  The  Thomley,  98  id.  735.  "  We 
do  not  say,"  said  Mr.  Justice  Brown,  in  The  Elfrida,  supra,  at  p.  197,  **  that 
to  impugn  a  salvage  contract  such  duress  must  be  shown  as  would  require  a 
Court  of  law  to  set  aside  an  ordinary  contract ;  but  where  no  such  circum- 
stances exist  as  amount  to  a  moral  compulsion,  the  contract  should  not  be 
held  bad  simply  because  the  price  agreed  to  be  paid  turned  out  to  be  much 
greater  than  the  services  were  actually  worth.  The  presumptions  are  in 
favor  of  the  validity  of  the  contract."  See  Bondies  v.  Sherwood,  22  Howard 
(U.  S),  214;  The  ff,  B.  Foster,  1  Abbott's  Admiralty  (U.  S.),  222;  The 
D'Alberti,  1  Benedict  (U.  S.),  77  ;  The  H.  D.  Bacon,  Newberry's  Admiralty 
(U.  S.),  274.  A  libel  in  rem  is  not  barred  by  the  fact  that  an  express  contract 
was  made  for  salvage  services.    Frame  v.  The  Ella,  48  Federal  Rep.  569. 
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Section  VIL  —  Maritime  Lien. 

No.  39.  — HARMEE  v.  BELL 

THE  "BOLD   BUCCLEUGH." 
(p.  a  1850, 1851.) 

RULE. 

What  is  called  a  "  maritime  lien  "  is  a  security  in  the 
nature  of  hypothecation,  attaching  without  possession. 

In  case  of  damage  by  collision  the  lien  is  constituted 
against  the  ship  in  fault,  by  the  damage  itself,  and  not  by 
the  proceedings  taken  in  the  Admiralty  Court  to  enforce 
the  claim. 

Harmer  v.  Bell  and  others.^ 

The  ''Bold  Baccleugh." 

7  Moore  P.  C.  267-286 

Collision.  —  Damage.  —  Maritime  Lien.  —  Proceeding  in  rem, 

[267]  Damage  creates  a  lien  on  the  ship  causing  the  collision.  A  Scotch 
steamer  ran  down  an  English  vessel  in  the  Humber.  An  action  was 
commenced  in  the  Court  of  Admiralty  in  England,  by  the  owners  of  the  Eng- 
lish vessel,  against  the  owners  of  the  steamer,  and  a  warrant  of  arrest  issued 
against  the  ship ;  but  before  the  ship  could  be  arrested  she  had  sailed  for 
Scotland.  A  suit  was  then  commenced  by  the  owners  of  the  English  vessel 
against  the  owner  of  the  steamer,  in  the  Court  of  Session  in  Scotland,  for  the 
damage,  and  the  steamer  was  arrested  under  process  of  that  Court,  but  subse- 
quently released  upon  bail.  Afterwards,  and  pending  these  proceedings,  the 
steamer  was  sold,  without  notice  to  the  purchaser  of  this  unsatisfied  claim 
against  her.  The  proceedings  in  the  Court  of  Session  were  still  pending,  when 
the  steamer,  having  come  within  the  jurisdiction  of  England,  was  again  arrested 
under  process  of  the  High  Court  of  Admiralty  in  England,  and  an  action  for 
damage  commenced  in  that  Court,  for  the  same  cause  of  action  as  was  still 
pending  in  Scotland,  instructions  being  sent  to  Scotland  to  abandon  the  pro- 

1  Present  at  the  first  hearing,  on  the  lOth  of  December,    1851  :    The  Chief 

16th  of  December,  1850,  and  16th  of  May>  Baron  of  the  Exchequer  (SixFSBDBRiCK 

1851:     Lord    Langdalb,     Mr.     Baron  Pollock),  the  Chief  Justice  of  the  Com- 

Parkb,  Sir  Herbert  Jenker  Fust,  and  mon  Pleas  (Sir  John  Jervis),  the  Right 

the  Right  Hon.  Sir  Edward  Rtan.  Hon.    T.  Pembbrton  Lbioh,   and  the 

Present  at  the  second  hearing,  on  the  Right  Hon.  Sir  Edward  Rtan. 
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ceediDgs  in  the  Court  of  SesBion.    The  owner  of  the  steamer  appeared 
under  protest  in  the  Admiralty  *  Court,  and  pleaded,  first,  lis  alibi  pen-  [*  268] 
dens ;  and,  secondly,  that  he  was  a  purchaser  for  value  without  notice. 
Held^  by  the  Judicial  Committee,  overruling  such  protest,  — 

First,  that  the  plea  of  lis  alibi  pendens  was  bad,  as  the  suit  in  Scotland  was, 
in  the  first  instance,  in  personam^  the  proceedings  being  commenced  by  process 
against  the  persons  of  the  owners  of  the  vessel  (the  defendants),  and  the 
arrest  of  the  steamer  only  collateral  to  secure  the  debt,  while  the  proceedings 
in  the  Admiralty  Court  in  England  were,  in  the  first  instance,  in  rem^  against 
the  vessel,  and,  therefore,  the  two  suits  being  in  their  nature  different,  the 
pendency  of  one  suit  could  not  be  pleaded  in  suspension  of  the  other. 

Secondly,  that  as,  by  the  civil  law,  a  maritime  lien  does  not  include  or  re- 
quire possession,  but  being  the  foundation  of  proceedings  in  rem  (a  process 
requisite  only  to  perfect  a  right  inchoate  from  the  moment  the  lien  attaches), 
such  lieu  travels  with  the  thing  into  whosesoever  possession  it  may  come,  and 
when  carried  into  effect  by  a  proceeding  in  rem,  relates  back  to  the  period  when 
it  first  attached ;  the  steamer  was  liable  for  the  damage  committed  by  her, 
though  in  the  hands  of  a  purchaser  without  notice  of  the  damage,  or  the  pro- 
ceedings instituted  against  her. 

Semhle :  Such  lien  arising  out  of  damage  is  not  indelible,  but  may  be  lost 
by  negligence  or  delay,  where  the  right  of  third  parties  are  compromised. 

Distinction  between  proceedings  in  rem,  in  the  Admiralty  Court  in  England 
and  Foreign  attachment  in  the  City  of  London. 

This  appeal  originated  in  a  cause  of  damage,  civil  and  maritime, 
promoted  by  the  respondents,  the  owners  of  the  barque  William, 
against  the  steamship  the  Bold  Buccleugh,  by  reason  of  a  collision 
between  these  vessels. 

The  Bold  Buccleugh  belonged  to  the  Edinburgh  and  Dundee 
Steam  Packet  Company,  trading  between  Leith  and  Kingston- 
upon-Hull,  in  Yorkshire,  the  partners  of  which  company  were  all 
resident  in  Scotland.  The  collision  took  place  in  the  river  Hum- 
ber,  on  the  14th  of  December,  1848,  when  the  barque  William 
was  run  down  by  the  Bold  Buccleugh^  and  totally  lost. 

On  the  19th  of  the  same  month,  an  action  for  damage  was 
entered  in  the  High  Court  of  Admiralty  in  England,  on  behalf 
of  the  respondents  (who  were  domiciled  and  resided  in  England), 
the  owners  of  the  barque  William,  against  the  Bold  Buccleugh  and 
the  partners  of  the  Edinburgh  and  Dundee  Steam  Company,  and  a 
warrant  of  arrest  was  extracted  and  forwarded  to  Hull  to  be  exe- 
cuted ;  but  the  Bold  Buccleugh  had  left  that  port  for  Leith,  before 
the  arrival  of  the  warrant,  and  consequently  could  not  be 
arrested.  *The  owners  of  the  William  then  applied  to  [*269] 
the  owners  of  the  Bold  Buccleugh  to  give  bail  to  the  action, 
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which  they  declined  to  do,  and  the  Bold  Buccleugh,  still  continu- 
ing out  of  the  jurisdiction  of  the  Admiralty  Court,  and  within  the 
jurisdiction  of  the  Scotch  Courts,  the  owners  of  the  WUliam,  on 
the  30th  of  January,  1849,  commenced  a  suit  against  the  owners 
of  the  Bold  Buccleugh^  in  the  Court  of  Session  in  Scotland,  and 
the  steamer  was  forthwith  arrested  in  Leith  harbour ;  but  on  bail 
being  given  to  answer  the  action  in  that  Court,  she  was  released. 
By  a  bill  of  sale,  dated  the  26th  of  June,  1849,  the  owners  of 
the  Bold  Btcccletigh  sold  her  absolutely  to  the  appellant  for  £4800, 
without  notice  to  him  of  any  unsatisfied  claim  arising  out  of  the 
damage  done  to  the  William,  or  any  suit  pending  in  regard 
thereto,  in  the  Court  of  Session  in  Scotland ;  but  in  August  fol- 
lowing, the  vessel  having  returned  to  Hull,  was  again  arrested  by 
virtue  of  a  warrant,  under  seal  of  the  High  Court  of  Admiralty, 
and  a  fresh  action  commenced  in  that  Court,  instructions  being 
sent  to  Scotland  for  the  immediate  abandonment  of  the  suit  in  the 
Court  of  Session.  An  appearance  under  protest  was  entered  by  the 
appellant,  and  an  Act  on  Petition,  brought  in  on  his  behalf,  dis- 
claiming the  jurisdiction  of  the  Court  of  Admiralty  to  entertain 
the  second  suit 

The  Act  alleged,  that  on  the  30th  of  January,  1849,  a  suit  was 
commenced  in  the  Coxirt  of  Session  in  Scotland,  on  behalf  of  the 
owners  of  the  William  against  the  Edinburgh  and  Dundee  Steam 
Navigation  Company,  the  then  owners  of  the  Bold  Bucelettgh,  in 

order  to  obtain  compensation  for  the  loss  sustained  by  them 
[*  270]  in  respect  of  the  barque  having  been  run  *  down  by  the 

Bold  Buccleugh,  and  totally  lost  That  in  pursuance  of 
the  writ  of  summons  issued  in  the  said  suit,  the  Bold  Buccleugh 
was  arrested,  but  bail  having  been  given  on  behalf  of  the  owners, 
she  was  released  That  this  suit  and  also  another  suit  instituted 
in  the  same  Court,  on  behalf  of  the  owners  of  the  cargo  laden  on 
board  the  William,  against  the  then  owners  of  the  Bold  Buccleugh, 
was  still  pending  in  the  Court  of  Session  in  Scotland,  and  expected 
to  come  on  for  hearing  in  that  Court,  in  the  month  of  December 
then  next  That  the  cause  of  action  in  the  present  suit  was  the 
same  as  in  the  suit  then  depending  in  the  Court  of  Session  in 
Scotland.  That  on  the  26th  of  June,  1849,  the  then  owners  of 
the  Bold  Buccleugh,  for  a  valuable  consideration,  absolutely  sold 
and  conveyed  the  steamship  to  Daniel  Harmer,  her  present  owner. 
The  answer  of  the  owners  of  the   William,  after  setting  forth 
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the  fact  of  the  running  down  of  the  barque,  alleged,  that  an  action 
was  brought  by  them  in  the  Court  of  Admiralty,  against  the  steam- 
ship, in  respect  of  the  loss  they  had  sustained,  and  a  warrant, 
under  the  seal  of  the  Court,  extracted  and  forwarded  to  Hull,  for 
the  purpose  of  being  there  executed  upon  the  steamship,  which 
had  quitted  the  port  before  the  arrival  of  such  warrant,  and  that 
(whether  by  accident  or  design)  the  Bold  Buccleugh  never  came 
within  the  jurisdiction  of  the  Court  of  Admiralty,  so  that  she 
could  not  be  arrested  by  authority  of  that  Court,  and  the  owners 
of  the  Bold  Buccleugh,  when  applied  to,  refused  to  appear  and  give 
bail  to  the  action  so  entered  against  them.  That  a  suit  was  com- 
menced in  the  Court  of  Session  in  Scotland,  l)y  the  owners  of  the 
Williamy  and  for  a  time  was  prosecuted,  but  that  such 
suit  was  not  still  pending,  or  at  least  then  *  being  pro-  [*  271] 
ceeded  with  there  as  alleged;  on  the  contrary,  that  the 
Bold  Buccleugh  having,  in  the  month  of  August  then  last,  arrived 
in  the  port  of  Hull,  the  owners  of  the  William,  on  being  informed 
thereof,  immediately  caused  a  second  warrant  for  her  arrest  to  be 
obtained  and  executed  against  her,  being  the  earliest  period  at 
which  the  Bold  Buccleugh  could  be  arrested,  and  whereupon  the 
respondents  abandoned  absolutely,  and  caused  to  be  discontinued, 
the  suit  so  of  necessity  commenced  by  them  in  the  Court  of  Session 
in  Scotland,  and  in  which  Court  accordingly  there  was  no  longer 
any  suit  pending.  That  the  present  owner  of  the  Bold  Buccleugh, 
at  the  time  of  the  purchase  from  her  former  owners,  well  knew  of 
the  unsatisfied  claim  outstanding  against  her,  on  account  of  the 
damage  done  to  the  William,  and  did  provide  or  might  have  pro- 
vided accordingly. 

In  reply,  it  was  pleaded,  that  the  present  owner  of  the  Bold 
Buccleugh,  being  advised  that  he  had  an  interest  to  oppose  the 
dismissal  of  the  suit  in  the  Court  of  Session  in  Scotland,  on  the 
6th  of  November  instant,  being  the  day  on  which  the  warrant  was 
given  in ;  the  agent  for  the  defenders  in  the  said  suit  alleged  in 
Court,  before  the  Judges  then  present,  that  the  defenders  had  an 
interest  to  oppose  the  motion  for  leave  to  abandon  the  suit,  and 
intended  to  assist  the  present  owner  of  the  Bold  Buccleugh,  inter- 
ested to  maintain  the  defence,  whereupon  the  Judges  allowed  the 
defenders  to  put  in  a  minute  of  answer  between  that  day  and  the 
8th  of  the  same  month,  and  also  a  minute  professing  to  assist 
the  then  new  defender  referred  to ;  that  on  the  9th  of  the  said 
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month,  in  consequence  of  the  defender  having  failed  to  lodge  any 
minute  as  aforesaid,  the  Court  dismissed  the  action,  but 
[*  272]  that  such  *  order  of  dismissal  was  not  final,  and  that  the 
agents  of  the  defender  had  lodged  an  application  to  the 
Court,  to  recall  the  same,  and  grant  permission  to  state  the  grounds 
upon  which  the  present  owner  of  the  Bold  BtLccleiyh  contended 
that  he  had  a  sufficient  interest  to  oppose  the  said  dismissal,  and 
that  the  dismissal  or  otherwise  of  the  said  suit  still  remained  sub- 
ject to  the  order  of  the  Court,  to  be  made  in  the  matter  of  the  said 
application.  That  the  present  owner  of  the  Bold  Bucdeugh  was 
not  aware,  at  the  time  of  the  purchase  of  the  same,  that  there  was 
any  unsatisfied  claim  outstanding  against  her,  on  accoimt  of  the 
damage  sustained  by  the  William^  or  on  any  other  account,  nor 
did  provide,  nor  could  have  provided,  accordingly. 

The  rejoinder  alleged,  in  reference  to  the  averment,  that  the 
order  of  dismissal  was  not  final,  that  the  application  to  the  Court 
of  Session  in  Scotland  had  not  only  been  made  by  the  defenders, 
but  had  been  granted,  and  that  the  defenders,  having  complied 
with  the  orders  of  the  Court,  in  reference  to  the  lodging  of  the 
minutes,  the  question  of  the  dismissal  of  the  suit  was,  on  the  6th 
of  December  instant,  fully  argued  before  the  Court  of  Session,  and 
the  suit  was  then  finally  dismissed. 

On  the  Act  of  Protest  being  brought  in,  an  affidavit  of  the 
appellant  was  filed,  which  stated,  that  he  had  no  notice  of  the 
unsatisfied  claim  by  the  William  agajnst  the  Bold  Bibccleugh,  when 
he  purchased  the  steamer.  The  owners  of  the  William  also  filed 
an  affidavit  by  their  attorney  in  Scotland,  from  which  it  appeared, 
that,  subsequent  to  the  second  action  being  brought  in  England, 
they  had  offered  to  abandon  the  Scotch  suit,  and  that,  though  this 
was  opposed  by  the  appellant,  who  applied  to  be  made  a 
[*  273]  party,  yet,  in  *  respect  of  this  abandonment,  the  suit  was 
at  length  finally  dismissed  by  the  Court  of  Session,  on  the 
6th  of  December,  1849. 

The  Judge  of  the  Admiralty  Court  (the  Eight  Hon.  Dr.  LusH- 
ington),  by  his  judgment  (reported,  nom,  the  Bold  Bucdeugh, 
3  W.  Rob.  220),  pronounced  on  the  18th  of  January,  1850,  over- 
ruled the  protest  containing  the  plea  of  lis  alibi  pendens  to  the 
Court's  jurisdiction,  holding,  first,  that  the  proceedings  in  Scot- 
land had  been  abandoned  by  the  owners  of  the  William,  at  the 
earliest  possible  time  they  could  withdraw  the  action  after  the 
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second  arrest ;  and,  secondly,  that  the  mere  transfer  of  the  prop- 
erty in  the  Bold  BuccUugK  did  not  release  the  purchaser  from  the 
responsibility  of  the  original  collision. 

From  this  judgment  the  present  appeal  was  brought 
Mr.  Peacock,  Q.  C. ,  Dr.  Haggard,  and  Mr.  J.  Anderson,  for  the 
appellant :  — 

Two  questions  are  raised  for  the  Court's  consideration  upon  these 
pleadings :   First,  whether  the  plea  of  lis  alibi  pendens  was  not 
a  good  defence  in  abatement  of  the  suit;  and  secondly,  whether 
the  ship  was  liable  by  a  proceeding  in  rem  as  against  the  present 
owner,  he  being  a  purchaser  for  a  valuable  consideration,  without 
notice  of  the  damage.     Upon  the  first  point:  In  collision,  the 
action  is  transitory,  and  could  have  been  brought  in  England, 
Scotland,  Ireland,  or  France,  but  not  in  two  Courts  at  the  same 
time ;  the  steamer  was  arrested  in  Scotland,  under  process  issued 
out  of  the  Court  of  Session,  a  competent  Court,  having  jurisdic- 
tion to  entertain  such  a  suit,  11  (Jeo.   IV.  &  1  Will.  IV.  c.  69, 
8.  21.     And  the  proceedings  were  carried  on  according  to 
the  form  of  process  prescribed  by  the  Statute,  *  6  Geo.  IV.    [♦  274] 
c.  120.     [Sir  John  Jekvis.  —  The  ancient  maritime  juris- 
diction in  Scotland  is  explained  by  Erskine,  1  Inst  of  the  Law 
of  Scotland,  tit  III.   s.   34]     The  history  of   the  Court  of  Ad- 
miralty in  Scotland  is  fully  treated  of  by  Bell,  1  Corns,  on  Mer- 
cantile Law,  p.  497.     Such  suit  was  pending  in  that  country  when 
the  second  warrant  was  extracted  and  the  Bold  Baccleugh  arrested 
in  England  for  the  damage  in  question,  the  subject  of  the  Scotch 
suit     It  is  contrary  to  every  principle  of  justice,  that  a  party 
shall  be  sued  in  two  dififerent  Courts  for  the  same  subject-matter, 
at  one  and  the  same  time ;  the  plea,  therefore,  of  lis  alibi  pendens, 
in  abatement  of  the  English  suit,  was  proper  and  ought  to  have 
been  allowed.     The  Mayor  of  London  v.  B.,  Freem.  401,  a  c,  3 
Keb.    491;  Com.    Dig.    tit     "Abatement,"   H.    24;    Bac.    Abr. 
tit  "  Abatement, "  M.  Gilbert's  Hist  of  Com.  Pleas,  pp.   254-5-6. 
[Sir  John  Jekvis.  —  Suppose  a  suit  for  bottomry,  and  a  silit  for 
salvage,  could  the  vessel  be  arrested  in  both  suits  ?]     It  is  dififer- 
ent here ;  the  two  suits  are  for  the  same  cause  of  action,  and  the 
practice  of  the  Admiralty  Court  is  against  the  allowance  of  a 
second  suit  for  the  same  subject     Tfie  ForHtudo,  2  Dodson,  58. 
[Mr.  Pkmberton  Leigh.  —  The  proceedings  are  of  a  dififerent  nature ; 
in  Scotland,  it  appears  from  the  protest,  that  the  process  is  against 
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the  person  of  owner;  in  the  Admiralty  Coxirt  in  England  it  is  in 
re7n,]  The  arrest  of  the  steamer  is  in  the  nature  of  a  foreign 
attachment.  The  Johann  Friederich,  1  W.  Rob.  37.  A  proceeding 
in  rem  merely  to  compel  appearance.     Foreign  attachment  exists 

in  Scotland  as  in  the  City  of  London. 
[•  275]  But,  secondly,  we  submit,  that  by  the  bond  fide  sale  *  of 
the  steamer  to  the  appellant,  subsequent  to  her  release 
upon  bail,  and  before  her  arrest  at  Hull,  the  property  in  her  was 
absolutely  transferred  to  him,  and  that  she  was  not  liable  for 
the  damage,  by  a  proceeding  in  rent  in  the  Admiralty  Court  in 
England."  The  locv^  contractik  was  Scotland,  and  the  purchaser's 
rights  are  governed  by  that  law.'  Story,  Coms.  on  Conf.  of  Laws, 
c.  viii.  s.  242  (1),  a  286,  c.  (2  edit.).  The  remedy  by  the  law  of 
Scotland  is  in  personam,  1  Shand's  Prac.  of  the  Court  of  Session, 
p.  413 ;  and  see  Ersk.  III.  s.  37.  At  the  time  of  the  purchase,  the 
appellant  was  in  ignorance  of  any  outstanding  liability  against  the 
steamer,  on  account  of  the  damage  caused  by  her  to  the  WiUiam, 
and  it  will  be  a  great  hardship  upon  him  if  he  is  to  be  held  liable 
for  the  consequences  of  a  misfeasance  committed  by  the  vessel,  at 
a  time  when  he  was  not  her  owner.  There  is  no  knowledge  of  the 
damage  or  fraud  imputed  to  the  purchaser :  the  steamer  had  been 
released  upon  bail,  so  that  he  cannot  be  fixed  with  notice  before 
his  purchase.  In  the  case  of  The  Alexander  Larsen,  1  W.  Rob. 
294,  the  Court  said,  that  they  would  protect  "  subsequent  pur- 
chasers without  notice. "  [Mr.  Pemberton  Leigh.  —  The  plea  does 
not  show  what  was  the  nature  of  the  bail  in  Scotland,  what  in  fact 
it  was  for.  Ought  not  that  fact  to  have  been  pleaded?]  The 
effect  of  the  steamer  being  released,  was  to  render  the  then  owners 
personally  liable  for  the  damage.  No  lien  attaches  upon  a  ship 
for  damage.  The  Volant,  1  W.  Rob.  387 ;  The  Druid,  1  W.  Robi 
399.  And  the  only  reason  for  the  arrest  of  the  ship  is,  to  quote 
the  language  of  Dr.  Lushington  in  The  Volant,  that  such 
[*  276]  "  arrest  offers  the  greatest  security  for  obtaining  *  substan- 
tial justice,  in  furnishing  a  security  for  prompt  and  imme- 
diate payment  * 

The  Attorney-General  (Sir  Alexander  Cockbum),  and  Dr. 
Addams,  for  the  respondents:  — 

First  The  plea  of  lis  alibi  pendens  of  a  suit  in  Scotland  is  no 
bar  to  the  jurisdiction  of  the  Court  of  Admiralty  in  England  enter- 
taining the  present  suit  for  damage.     In  Foster  v.  Vassall,  3  Atk. 
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587,  Lord  Hardwickb  decided,  that  if  an  action  was  brought  in 
England,  and  the  defendant  pleaded  to  it  an  action  in  Ireland,  or 
the  plantations,  it  would  not  be  a  bar  to  the  jurisdiction  of  the 
Court,  in  England.  So  in  Dillon  v.  Alvares,  4  Ves.  357,  a  plea  of 
a  suit  depending  in  the  Court  of  Chancery  in  Ireland,  for  the 
same  matter,  was  overruled  by  Lord  Loughborough.  Again,  in 
Maule  V.  Murray y  7  T.  R  470,  a  defendant  who  had  been  arrested 
in  America,  under  a  process  out  of  the  Court,  was  arrested  again 
in  this  country  for  the  same  cause  of  action,  and  the  Court  of 
King's  Bench  refused  to  discharge  him  out  of  custody.  An 
American  writer,  Kent,  2  Coms.  p.  124  (2  edit.),  in  treating  of 
"  Lis  pendens, "  refers  to  Merlin,  Repertoire,  tit  "  Judgment, "  s.  6, 
and  Pardassus,  Droit  Commercial,  t  5,  1488,  in  which  the  French 
Court  overruled  a  plea  of  a  foreign  judgment  in  bar  to  a  new  suit 
for  the  same  cause  of  action.  Admitting  that  two  suits  could  not 
be  sustained  in  two  Courts  of  concurrent  jurisdiction,  for  the  same 
subject-matter,  and  that  the  second  suit  would  *be  bad,  yet  in  this 
case  the  objections  to  the  plea  are  twofold:  first,  the  suit  was 
originally  instituted  in  England ;  and,  secondly,  the  relief  sought 
by  the  proceedings  in  Scotland  was  totally  different  from 
that  in  England.  In  the  *  former  country  the  proceedings  [*  277] 
are  in  personam ;  in  the  latter  the  remedy  is  in  rem.  The 
same  rule  prevails  in  America.  The  Brig  Nestor,  1  Sumner,  78. 
In  that  case  Mr.  Justice  Story  lays  it  down  as  unquestionable, 
that  whenever  a  lien  or  claim  is  given  upon  the  thing  by  the  Mari- 
time law,  the  Admiralty  Court  will  enforce  it  by  a  proceeding  in 
rem.  The  case  of  The  Aline,  1  W.  Bob.  Ill,  strongly  illustrates 
our  position,  that  a  lien  attaches  in  case  of  damage,  and  that  the 
proceedings  in  the  Admiralty  Court  in  England  are  in  rem.  It 
has  no  resemblance  to  foreign  attachment  in  the  City  of  London. 
Here  a  lien  attaches  by  reason  of  damage,  and  the  Admiralty  Court 
enforces  it  by  proceeding  in  rem  against  the  ship.  The  obser^^a- 
tions  of  Dr.  Lushington,  in  the  case  of  7%^  Johann  Friederich, 
were  extrajudicial. 

Secondly.  The  fact  of  the  appellant  being  a  bond  fide  purchaser 
without  notice  of  the  damage,  will  not  avoid  the  liability  of  the 
steamer.  Such  liability  attached  at  the  moment  of  the  collision, 
creating  a  lien  which  followed  the  ship  into  whosesoever  hands 
she  might  come.  At  the  most,  if  the  appellant  was  imposed 
upon,  and  the  fact  of  the  damage  occasioned  by  her  designedly 
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kept  from  him,  his  remedy  will  be  to  seek  for  redress  against  the 
former  owners  by  an  action  at  law.  It  is  no  defence  to  this  pro- 
ceeding, which  is  a  proceeding  in  rem. 

The  case  stood  over  for  consideration. 

Their  Lordships  afterwards  directed  the  appeal  to  be  re-argued 

by  one  counsel  on  each  side,  upon  the  question,  whether 

[*  278]  the  bond  fide  sale  of  the  vessel  after  *  the  damage,  without 

notice  to  the  purchaser,  discharged  the  vessel  from  liability. 

The  case  was  now  re-argued,  on  that  point 

Mr.  J.  Anderson,  Q.  C,  for  the  appellant 

The  reserved  point  involves  a  question  of  the  first  importance  to 
shipping  interests ;  it  is  confined  to  this,  whether  a  lien  arises  out 
of  damage ;  and,  if  so,  whether  it  follows  the  vessel  causing  the 
damage  into  whosesoever  hands  it  comes.  It  must  be  considered 
under  two  heads :  — 

First  It  is  submitted,  that  no  lien  attaches  by  reason  of 
damage.  A  lien  on  ships  may  be  created,  by  bottomry,  mortgage, 
salvage,  and  wages,  but  there  is  no  authority  to  be  found  in  the 
books  that  it  extends  to  damage.  In  the  case  of  The  Volant,  the 
learned  Judge  of  the  Admiralty  Court  laid  down  the  rule  of  law 
to  be,  that  **  the  damage  confers  no  lien  upon  the  ship,"  and  this 
opinion  is  confirmed  in  the  case  of  The  Druid,  1  W.  Eob.  398. 
Liens  are  not  favourites  of  the  law.  The  onus  lies  upon  the 
respondents  to  establish  such  lien.  The  Alexander,  I  W.  Rob.  346  ; 
it  cannot  be  inferred.  As  then  there  was  no  lien  for  the  damage 
in  this  case,  the  arrest  of  the  steamer  must  be  considered  in  the 
nature  of  an  attachment  only.  [Sir  John  Jeevis.  —  Abbott,  in  his 
treatise  On  Shipping,  6th  edit  by  Shee,  pp.  121,  122,  lays  it 
down,  that  by  the  Civil  Law  all  who  repaired,  or  fitted  out  a  ship, 
or  lent  money  to  be  employed  in  those  services,  had  a  lien,  with- 
out any  instrument  of  hypothecation.  At  Common  Law,  what  is 
called  a  "  lien"  is  more  strictly  construed,  and  is  only  when  the 
thing  is  in  actual  or  constructive  possession.]  There  is 
[*  279]  no  lien  upon  the  *  steamer.  The  Court  of  Admiralty  has 
undoubtedly  jurisdiction  in  cases  of  collision,  and  the  pro- 
ceeding in  the  first  instance  is  in  in  rem  against  the  ship;  but 
arrest  of  the  ship  is  only  to  compel  the  appearance  of  the  owners; 
if  they  appear,  the  question  is  then  to  be  decided  according  to 
the  interests  of  the  parties,  without  reference  to  the  liability  of 
the  ship  causing  the  collision.    [Sir  John  jERVia  —  When  does  the 
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proceeding  in  rem  commence  ?]  It  is  only  a  mode  of  compelling 
appearance,  analogous  to  foreign  attachment  in  the  City  of  Lon- 
don. Ths  Johann  Friederich,  1  W.  Rob.  37.  The  mode  of  pro- 
cedure is  this:  the  ship  is  arrested  under  a  warrant,  and  if  the 
owners  do  not  appear  and  give  bail,  the  ship  is  sold.  If  they 
appear,  then  the  proceeding  is  in  personam.  The  Aline;  The 
Hope,  1  W.  Rob.  154;  The  John  Dunn,  1  W.  Rob.  159.  Foreign 
attachment  like  that  of  the  City  of  London  prevails  in  Scotland, 
and  the  sole  object  of  that  attachment  is  to  compel  appearance. 
[Sir  John  Jervis. —  It  seems  more  like  a  proceeding  in  the  Ex- 
chequer to  recover  a  Crown  debt,  which  is  against  the  person  and 
the  goods.  In  a  note  to  TurhilVs  Case  (1  Wms.  Saund.  67,  n.  1), 
the  doctrine  of  foreign  attachment  is  fully  examined,  but  it  ap- 
pears to  bear  no  analogy  to  a  proceeding  in  rem  in  the  Admiralty 
Court  ]  In  equity,  if  a  vendor  keep  the  title  deeds  and  convey- 
ance of  the  estate,  as  a  security  for  part  of  the  purchase  money 
unpaid,  he  will  have  an  equitable  mortgage  on  the  estate,  and  this 
lien  prevails  against  the  purchaser  and  his  heir,  but  the  vendor's 
lien  is  not  good  against  a  purchaser  for  valuable  consideration 
without  notice,  Sug.  Vend.  &  Pur.  536  (edit  1851).  Pro- 
ceedings in  the  Admiralty  Court  most  resemble  •  the  case  [*  280] 
of  cattle  damage  feasant  being  sold.  There  the  proceeding 
is  also  in  rem,  but  then  it  must  be  taken  at  the  time.  As,  there- 
fore, there  was  no  lien  upon  the  steamer  for  the  damage,  what  was 
the  eflfect  of  her  release  in  Scotland  after  the  arrest,  which  was  a 
mere  modus  procedendi?  Why,  upon  the  owners  appearing  and 
giving  bail,  the  proceeding  in  rem  terminated,  and  the  remedy 
became  in  personam.  Bail  in  the  Court  of  Admiralty  is  regarded 
as  a  pledge  for  the  thing  itself.  The  Neid  Elwin,  1  Dodson,  50, 
53.  The  object  being  not  to  make  available  any  lien,  for  such 
did  not  exist,  but  merely  to  get  a  fund  to  satisfy  the  damage. 
The  release  discharged  the  steamer  from  arrest,  and  left  her  in 
statu  quo,  as  before  the  arrest  The  suit  in  Scotland  being,  there- 
fore, for  the  same  cause  of  action,  and  the  proceedings  being  sub- 
stantially the  same,  the  plea  of  lis  alibi  pendens  was  a  bar  to  the 
action.  [Sir  John  Jervis.  —  You  need  not  go  into  that  question, 
as  we  have  made  up  our  minds  upon  that  plea.] 

Secondly.  There  being  no  lien  upon  the  steamer,  how  can  this 
indefinite  claim  of  damage  travel  with  her  wherever  she  goes  ?  Can 
a  ship,  which  at  some  former  time  may  have  caused  a  collision. 
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and  which  may  have  subsequently  passed  through  various  owners' 
hands,  be  arrested  in  any  part  of  the  world  she  may  be  for  this 
damage?  Surely  not;  for,  if  so,  the  rights  of  third  parties,  in- 
cluding innocent  purchasers  without  notice,  would  be  involved. 
[Sir  Frederick  Pollock.  —  Suppose  the  case  of  a  collision  upon  the 
sea,  caused  by  a  vessel  going  to  India,  and  the  ship  sold  there,  is 
not  the  vessel  liable  to  be  seized  when  she  returns  to  Eng- 
[*  281]  land  for  the  damage  ?]  The  damage  *  founds  no  lien,  and 
her  arrest  is  only  to  compel  appearance.  Our  proposition 
is,  that  the  steamer  being  released,  there  is  no  unsatisfied  liability 
left ;  the  presumption  being,  that  the  damage  is  satisfied,  and  the 
bail  taken  in  substitution  of  the  steamer. 

Dr.  Addams,  for  the  respondents  :  — 

This  is  a  proceeding  in  rem  in  the  usual  form  against  the 
steamer  itself,  and  not  in  personam  against  the  owners.  The  pro- 
position now  urged  by  the  appellant  is  quite  novel,  and  certainly 
untenable.  Proceedings  in  the  Admiralty  Court  in  cases  of  dam- 
age are  in  rem,  and  that  has  been  the  practice  for  this  last  forty 
years.  Such  an  objection  as  this  has  never  been  urged  before; 
even  in  this  case  it  was  not  taken  in  the  Court  below. 

Judgment  was  reserved,  and  now  delivered  by 

Sir  John  Jervib  :  — 

There  were  two  questions  in  this  case :  First,  the  effect  of  the 
pendency  of  another  proceeding  in  Scotland  for  the  same  cause  of 
action.  Secondly,  the  liability  of  the  vessel  by  a  proceeding  in 
rem  after  a  bond  fide  sale,  without  notice. 

It  is  manifest  that  these  two  defences  are  of  a  totally  different 
nature ;  the  first  being  a  declinatory  plea  properly  the  subject  of 
a  protest ;  and  the  second,  an  absolute  bar.  (Jenerally,  it  is  in- 
convenient to  depart  from  the  settled  rules  of  procedure,  and  to 
raise  such  questions  differing  in  degree  by  the  same  defence ;  but 
as  the  Court  below  did  not  object  to  this  course,  we  merely  notice 
it  to  observe,  that  we  do  not  approve  of  such  a  proceeding,  and 
pass  on  to  deliver  our  opinion  upon  the  two  points  raised. 

Upon  the  first  point  we  have  not,  from  the  commence- 

[*  282]  ment  *of  the  discussion,  entertained  any  doubt;  but  we 

desired  the  second  question  to  be  re-argued,  because  it  was 

of  great  general  importance,  and  because  we  were  unable  to  find 

any  authorities  bearing  directly  upon  it;  and  some  of  the  cases 
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to  which  we  were  referred,  were  apparently  conflicting  with  each 
other. 

The  course  which  was  taken  upon  the  second  argument,  makes 
it  convenient  to  dispose  of  the  second  question  in  the  first 
instance. 

It  is  admitted  that  the  Court  of  Admiralty  has  jurisdiction  in  a 
case  of  collision  by  a  proceeding  in  rem  against  the  ship  itself ; 
but  it  is  said  that  the  arrest  of  the  vessel  is  only  a  means  of  com- 
pelling the  appearance  of  the  owners ;  that  the  damage  confers  no 
lien  upon  the  ship,  and  that  the  owners  having  appeared,  the  ques- 
tion is  to  be  determined  according  to  the  interests  of  the  party 
litigant,  without  reference  to  the  original  liability  of  the  vessel 
causing  the  wrong.  For  these  propositions,  dicta  have  been  re- 
ferred to,  which  are  entitled  to  great  respect,  but  which,  upon 
consideration,  will  be  found  not  to  support  the  propositions  for 
which  they  were  cited.  In  The  Johann  Friederich  (1  W.  Rob.  37), 
Dr.  LusHiNGTON  is  reported  to  have  said  that  proceedings  in  rem 
in  the  Court  of  Admiralty  were  analogous  to  those  by  foreign 
attachment  in  the  Courts  of  the  City  of  London.  For  the  purpose 
for  which  that  allusion  was  made,  viz. ,  the  liability  of  the  prop- 
erty of  foreigners  ,to  be  arrested  by  process  out  of  the  Court  of 
Admiralty  and  the  Courts  of  the  City  of  London,  the  two  proceed- 
ings may  be  analogous ;  but  in  other  respects  they  are  altogether 
different  The  foreign  attachment  is  founded  upon  a  plaint  against 
the  principal  debtor,  and  must  be  returned  nikU  before  any  step 
can  be  taken  against  the  garnishee;  the  proceeding 
*  in  rem,  whether  for  wages,  salvage,  collision,  or  on  [*283] 
bottomry,  goes  against  the  ship  in  the  first  instance.  In 
the  former  case,  the  proceedings  are  in  personam,  in  the  latter, 
they  are  in  rem.  The  attachment,  like  a  common  law  distringas, 
is  merely  for  the  purpose  of  compelling  an  appearance ;  and  if  the 
defendant  appears  within  a  year  and  a  day,  even  after  judgment 
and  execution  against  the  garnishee,  and  puts  in  bail,  the  attach- 
ment is  at  an  end.  If  the  owners  do  not  appear  to  the  warrant 
arresting  the  ship,  the  proceeditigs  go  on  without  reference  to 
their  default,  and  the  decree  is  confined  exclusively  to  the  vessel. 
Many  other  distinctions  will  be  found  upon  reference  to  the  notes 
to  TurhUVs  Case  (1  Wms.  Saund.  67,  n.  1).  It  is  not  correct, 
therefore,  to  say,  that  the  proceeding  in  rem  is  in  all  respects 
analogous  to  the  proceeding  by  foreign  attachment,  and  that  the 
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former  is  merely  to  compel  an  appearance,  because  the  latter  is 
undoubtedly  for  that  purpose  only. 

In  all  proceedings  in  rem,  whatever  be  the  foundation  of  the 
jurisdiction,  the  warrant  is  the  same,  and  the  proceedings  are  con- 
ducted in  the  same  form,  and  there  is  no  reason  for  saying  that  a 
different  rule  is  to  prevail,  where  the  foundation  of  the  jurisdic- 
tion is  a  collision,  from  that  which  is  admitted  to  be  the  practice, 
when  the  suit  is  instituted  for  salvage,  or  the  recovery  of  wages 
against  the  ship. 

But  it  is  further  said,  that  the  damage  confers  no  lien  upon  the 
ship,  and  a  dictum  of  Dr.  Lushington,  in  the  case  of  The  Volant 
(1  W.  Bob.  387),  is  cited  as  an  authority  for  this  proposition.  By 
reference  to  a  contemporaneous  report  of  the  same  case  (1  Notes  of 
Cases,  508),  it  seems  doubtful  whether  the  learned  Judge 
[*  284]  did  use  the  expression  attributed  to  him  by  *  Dr.  W.  Eob- 
inson.  If  he  did,  the  expression  is  certainly  inaccurate, 
and  being  a  dictum  merely,  not  necessary  for  the  decision  of  that 
case,  cannot  be  taken  as  a  binding  authority. 

A  maritime  lien  does  not  include  or  require  possession.  The 
word  is  used  in  Maritime  Law  not  in  the  strict  legal  sense  in 
which  we  understand  it  in  Courts  of  Common  Law,  in  which 
case  there  could  be  no  lien  where  there  was  no  possession,  actual 
or  constructive;  but  to  express,  as  if  by  analogy,  the  nature  of 
claims  which  neither  presuppose  nor  originate  in  possession. 
This  was  well  understood  in  the  Civil  Law,  by  which  there 
might  be  a  pledge  with  possession,  and  a  hypothecation  without 
possession,  and  by  which  in  either  case  the  right  travelled  with 
the  thing  into  whosesoever  possession  it  came.  Having  its  origin 
in  this  rule  of  the  Civil  Law,  a  maritime  lien  is  well  defined  by 
Lord  Tenterden,  to  mean  a  claim  or  privilege  upon  a  thing  to  be 
carried  into  effect  by  legal  process;  and  Mr.  Justice  Stoky  (1 
Sumner,  78)  explains  that  process  to  be  a  proceeding  in  rem,  and 
adds,  that  wherever  a  lien  or  claim  is  given  upon  the  thing,  then 
the  Admiralty  enforces  it  by  a  proceeding  in  rem,  and  indeed  is 
the  only  Court  competent  to  enforce  it.  A  maritime  lien  is  the 
foundation  of  the  proceeding  in  rem,  a  process  to  make  perfect  a 
right  inchoate  from  the  moment  the  lien  attaches ;  and  whilst  it 
must  be  admitted  that  where  such  a  lien  exists,  a  proceeding  in 
rem  may  be  had,  it  will  be  found  to  be  equally  true,  that  in  all 
cases  where  a  proceeding  in  rem  is  the  proper  course,  there  a  man- 
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time  lien  exists,  which  gives  a  privilege  or  claim  upon  the  thing, 
to  be  carried  into  effect  by  legal  process.  This  claim  or  privilege 
travels  with  the  thing,  into  whosesoever  possession  it  may 
*  come.  It  is  inchoate  from  the  moment  the  claim  or  [*  285] 
privilege  attaches,  and  when  carried  into  effect  by  legal 
process,  by  a  proceeding  in  rem,  relates  back  to  the  period  when 
it  first  attached.  This  simple  rule,  which,  in  our  opinion,  must 
govern  this  case,  and  whioh  is  deduced  from  the  Civil  Law,  can- 
not be  better  illustrated  than  by  reference  to  the  circumstances  of 
27ie  Aline,  referred  to  in  the  argument,  and  decided  in  conformity 
with  this  rule,  though  apparently  upon  other  grounds.  In  that 
case,  there  was  a  bottomry  bond  before  and  after  the  collision,  and 
the  Court  held,  that  the  claim  for  damage  in  a  proceeding  in  rem, 
must  be  preferred  to  the  first  bond-holder,  but  was  not  entitled 
against  the  second  bond-holder  to  the  increased  value  of  the  vessel 
by  reason  of  repairs  effected  at  his  cost  The  interest  of  the  first 
bond-holder  taking  effect  from  the  period  when  his  lien  attached, 
he  was,  so  to  speak,  a  part-owner  in  interest  at  the  date  of  the 
collision,  and  the  ship  in  which  he  and  others  were  interested  was 
liable  to  its  value  at  that  date  for  the  injury  done,  without  refer- 
ence to  his  claim.  So  by  the  collision  the  interest  of  the  claimant 
attached,  and  dating  from  that  event,  the  ship  in  which  he  was  in- 
terested having  been  repaired,  was  put  in  bottomry  by  the  master 
acting  for  all  parties,  and  he  would  be  bound  by  that  transaction. 

This  rule,  which  is  simple  and  intelligible,  is,  in  our  opinion, 
applicable  to  all  cases.  It  is  not  necessary  to  say  that  the  lien  is 
indelible,  and  may  not  be  lost  by  negligence  or  delay  where  the 
rights  of  third  parties  may  be  compromised ;  but  where  reasonable 
diligence  is  used,  and  the  proceedings  are  had  in  good  faith,  the 
lien  may  be  enforced,  into  whosesoever  possession  the  thing  may 
come. 

*  The  remaining  point  may  be  disposed  of  in  a  few  [*  286] 
words.  The  pleadings  show  that  the  proceedings  in  Scot- 
land were  commenced  by  process  against  the  persons  of  the  defend- 
ants, and  that  ^the  seizure  of  the  vessel  was  collateral  to  that  pro- 
ceeding, for  the  mere  purpose  of  securing  the  debt  We  have 
already  explained  that,  in  our  judgment,  a  proceeding  in  rem  dif- 
fers from  one  in  personam,  and  it  follows,  that  the  two  suits  being 
in  their  nature  different,  the  pendency  of  the  one  cannot  be  pleaded 
in  suspension  of  the  other. 
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For  these  reasons,  we  are  of  opinion  that  the  judgment  of  the 
Court  below  must  be  affirmed,  with  costs. 

ENGLISH  NOTES. 

The  distinction  between  a  maritime  lien,  properly  so  called,  and  any 
lien  which  may,  in  effect,  be  created  by  the  arrest  of  a  ship  under 
statutory  powers,  is  further  illustrated  by  the  judgments  of  the  Court 
of  Appeal  and  House  of  Lords  in  The  **Seinrich  Bjortiy^'  No.  41,  p. 
608,  post. 

In  The  Oella  (C.  A.  1888),  13  P.  D.  82,  85,  57  L.  J.  F.  55,  59  L.  T. 
125,  36  W.  B.  540,  6  Asp.  M.G.  293,  the  distinction  is  again  observed 
upon  between  the  lien  which  is,  in  effect,  created  by  the  arrest  of  the 
ship  UDder  statutory  power  —  in  this  case  an  action  in  rem  for  neces- 
saries supplied  to  a  British  ship  under  sect.  4  of  the  Admiralty  Act, 
1861  (24  Vict.  c.  10)  —  and  the  maritime  lien  properly  so  called  which 
arises  at  the  moment  the  claim  comes  into  existence. 

Sect.  4  of  the  Act  of  1861  is  as  follows:  ''The  High  Court  of  Ad- 
miralty shall  have  jurisdiction  over  any  claim  for  the  building,  equip- 
ping, or  repairing  of  any  ship,  if  at  the  time  of  the  institution  of  the 
cause  the  ship  or  the  proceeds  thereof  are  under  arrest  of  the  Court." 

In  the  case  of  The  Cella^  the  ship  was  already  under  arrest  in  an 
action  by  the  master  for  wages;  this  action  in  rem  was  commenced 
under  the  above  section  by  a  plaintiff  claiming  for  necessary  repairs 
and  other  necessaries  supplied  to  the  ship.  The  Court  held  that  the 
section  in  effect  gave  a  lien  (distinct  from  the  maritime  lien  properly 
so  called)  which  took  effect  from  the  arrest  of  the  ship.  The  priority  of 
claims,  under  such  circumstances,  is  further  discussed  in  the  judgment 
of  Sir  Francis  Jbune,  President,  in  The  Africano^  1894,  P.  141,  63 
L.  J.  P.  125,  70  L.  T.  250,  42  W.  J.  413. 

The  principle  of  The  Bold  Buccleugh  is  recognised  and  confirmed  in 
CurHe  v.  M' Knight,  1897,  A.  C.  97,  66. L.  J.  P.  C.  19,  a  case  coming 
from  Scotland  (s.  c.  24  Rettie  H.  L.  1).  The  opinion  there  delivered 
by  Lord  Watson,  substantially  concurred  in  by  all  the  learned  Lords 
present,  contains  a  clear  and  authoritative  exposition  of  the  principle. 
He  says  (1889,  A.  C  105) :  *'  The  Bold  Buccleugh,  which  was  decided 
by  the  Judicial  Committee  of  the  Privy  Council,  affirming  the  judg- 
ment of  Dr.  LusHiNGTON,  is  the  earliest  English  authority  which 
distinctly  establishes  the  doctrine  that  in  a  case  of  actual  collision 
between  two  ships,  if  one  of  them  only  is  to  blame,  she  must  bear  a 
maritime  lien  for  the  amount  of  the  damage  sustained  by  the  other, 
which  has  priority,  not  only  to  the  interest  of  her  owner,  but  of  her 
mortgagees.     The  principle  of  that  decision  has  been  adopted  in  the 
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American  Courts;  and  in  the  Admiralty  Court  of  England  it  has  for 
nearly  forty  years  been  followed  in  a  variety  of  cases  in  which  lien 
for  damage  done  by  the  ship  has  been  preferred  to  claims  for  salvage 
and  seamen's  wages,  and  upon  bottomry  bonds.  In  my  opinion,  the 
substantial  question  which  your  Lordships  have  to  determine  in  this 
case  is  whether  Tfie  Bold  Bucchugh  was  decided  according  to  the 
maritime  laws  of  Britain.  If  it  was,  the  rule  which  it  lays  down  must 
apply  to  all  maritime  causes  of  a  similar  kind' arising  in  the  Courts  of 
Scotland.  It  is  unquestionably  within  the  authority  of  this  House  to 
reconsider,  and  if  necessary  to  overrule,  the  judgment  of  the  Judicial 
Committee  in  The  Bold  Bucchugh;  but  it  is  no  less  clear  that  the 
opinions  of  the  eminent  Judges  who  took  part  in  the  decision  of  that 
case  ought  not  to  be  disregarded  without  good  cause  shown.  To  my 
mind,  their  reasoning  is  satisfactory;  and  the  result  at  which  they 
arrived  appears  to  me  to  be  not  only  consistent  with  the  principles  of 
general  maritime  law,  but  to  rest  upon  plain  considerations  of  com- 
mercial expediency.  The  great  increase  which  has  taken  place  in  the 
number  of  sea-going  ships  propelled  by  steam-power  at  high  rates  of 
speed  has  multiplied  to  such  an  extent  the  risk  and  occurrence  of  col- 
lisions, that  it  has  become  highly  expedient,  if  not  necessary,  to  inter- 
pret the  rules  of  maritime  liability  in  the  manner  best  fitted  to  secure 
careful  and  prudent  navigation.  And  in  my  opinion  it  is  a  reasonable 
and  salutary  rule  that  when  a  ship  is  so  carelessly  navigated  as  to  occa- 
sion injury  to  other  vessels  which  are  free  from  blame,  the  owners  of 
the  injured  craft  should  have  a  remedy  against  the  corpus  of  the  offend- 
ing ship,  and  should  not  be  restricted  to  a  personal  claim  against  her 
owners  who  may  have  no  substantial  interest  in  her  and  may  be  without 
the  means  of  making  due  compensation.'' 

AMERICAN  NOTES. 

As  declared  in  the  principal  case,  a  maritime  lien  exists  without  possession. 
Vandewater  v.  Mills,  19  Howard  (U.  S.),  82,  per  Greer,  J.^  The  Rock  Island 
Bridge,  6  Wallace  (U.  S.),  213;  Ward  v.  Chamberlain,  2  Black  (U.  S.),  430; 
The  Lottawanna,  21  Wallace  (U.  S.),  558 ;  The  J.  W.  Tucker,  20  Federal  Rep. 
129,  per  Brown,  J.  ;  TAc  Fanny,  2  Lowell  (U.  S.  Dist.  Ct.),508;  TheArcturus, 
18  Federal  Rep.  743 ;  The  Menominie,  36  id.  197.  In  this  respect  it  differs 
from  a  common  law  lien.  It  is  in  fact  a  right  of  property  which  may  be 
enforced  directly  against  the  vessel  which  is  the  subject  of  the  lien.  In  The 
Young  Mechanic,  2  Curtis,  United  States  Circuit  Ct.,  404,  410,  Mr.  Justice 
Curtis  of  Supreme  Court  of  the  United  States,  rendering  judgment  in  the 
Circuit  Court,  discussed  the  nature  of  a  maritime  lien,  saying :  '<  In  my  opinion 
the  definition  g^ven  by  Pothier  of  an  hypothecation  is  an  accurate  description 
of  a  mantime  lien  under  our  law.  *  The  right  which  a  creditor  has  in  a  thing 
of  another,  which  right  consists  in  the  power  to  cause  that  thing  to  be  sold,  in 
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order  to  have  the  debt  paid  out  of  the  price.  This  is  a  right  in  the  thing,  a 
jus  in  re.'  ...  A  right  which  enables  a  creditor  to  institute  a  suit,  to  take  a 
thing  from  any  one  who  may  possess  it,  and  subject  it  by  a  sale  to  the  payment 
of  his  debt;  which  so  inheres  in  the  thing  as  to  accompany  it  into  whosesoever 
hands  it  may  pass  by  sale ;  which  is  not  devested  by  a  forfeiture  or  mortgage, 
or  other  encumbrance  created  by  the  debtor,  —  can  only  be  2k  jus  in  re,  in  cou- 
tradistinction  to  2k  jus  ad  rem^  or  in  contradistinction  to  a  mere  personal  right 
or  privilege.  Though  tacitly  created  by  the  law,  and  to  be  executed  only  by 
the  aid  of  a  Court  of  justice,  and  resulting  in  a  judicial  sale,  it  is  as  really  a 
property  in  the  thing  as  the  right  of  a  pledgee,  or  the  lien  of  a  bailee  for  work- 
.  .  .  For  it  has  been  settled  so  long  that  we  know  not  its  beginning,  that  a 
suit  in  the  Admiralty  to  enforce  and  execute  a  lien  is  not  an  action  against 
any  particular  person  to  compel  him  to  do  or  forbear  anything,  but  a  daim 
against  all  mankind ;  a  suit  in  rem,  asserting  the  claim  of  the  libellant  to  the 
thing,  as  against  all  the  world.    It  is  a  real  action  to  enforce  a  real  right" 

The  lien  arises  only  from  a  contract  or  service  which  is  strictly  maritime. 
It  exists  for  the  benefit  of  the  vessel  in  order  that  it  may  continue  the  voyage 
rather  than  for  the  security  of  the  creditor.  As  stated  in  Jones  on  Liens,  s. 
1677  :  <<  It  matters  not  what  the  vessel  maybe,  or  what  may  be  its  size  or  form, 
or  how  propelled,  or  how  employed.  It  does  not  matter  that  the  vessel  is 
without  masts  or  s^ils  or  other  motive  power  of  her  own ;  Ex  parte  Boston,  95 
United  States,  68 ;  Disbrow  v.  The  Walsh  Brothers,  86  Federal  Rep.  607,  as,  for 
instance,  a  pleasure  barge  having  no  independent  means  of  propulsion,  but 
intended  to  be  towed  by  a  tow-boat,  and  to  be  used  in  the  transportation  of 
excursion  parties  in  the  neighborhood  of  a  city,  and  having  cabins  fitted  up 
and  used  as  dancing  halls.  The  City  of  Pittsburgh,  45  Federal  Rep.  699 ;  The 
New  York,  93  id.  495.  Such  a  vessel  is  intended  for  the  transportation  of 
passengers,  and  is  a  vessel  within  the  maritime  law.  A  floating  elevator  is  a 
vessel  and  a  subject  of  maritime  lien.  The  HezeJdah  Baldwin,  8  Benedict  (U.  S- 
Circuit  Ct.),  556.  So  is  a  dredge  capable  of  being  moved  on  navigable  waters. 
McMaster  v.  One  Dredge,  95  Federal  Rep.  882 ;  Laufrence  v.  Flatboat,  84  id.  200; 
Southern  Log  Cart  Sf  Supply  Co.  v.  Laurence,  86  id.  907 ;  McRae  v.  Bowers 
Dredging  Co.,  86  id.  344.  So  is  a  scow  carrying  ballast  to  and  from  vessels 
in  a  harbor.  Endner  v.  Greco,  8  Federal  Rep.  411.  So  is  a  steam-dredge, 
which  is  a  floating  scow  fitted  with  appliances  for  deepening  channels  of 
navigation;  Aitchhson  v.  Endless  Chain  Dredge,  40  Federal  Rep.  253;  The 
HezeJdah  Baldwin,  8  Benedict  (U.  S.  Circuit  Ct.),  556 ;  The  Alabama,  19 
Federal  Rep.  544,  22  id.  449;  The  Pioneer,  30  id.  206;  Woodruff  v.  Oiw 
Scow,  30  id.  269 ;  for  the  steamer  dredge  is  a  vessel,  and  as  such  is  subject  to 
a  maritime  lien  for  supplies.  So  is  a  flat  boat  with  a  pile  driver  and  engine, 
Southern  Log  Cart  ff  Supply  Co.  v.  Lawrence,  86  Federal  Rep.  907 ;  Lawrence 
V.  Flatboat,  84  id.  200  ;  The  Pioneer,  30  Federal  Rep.  206;  The  Alabama,  22  id. 
449, 19  id.  544 ;  The  Atlatitic,  53  id.  607.  So  is  a  lighter.  T?ie  General  Cass, 
1  Brown,  Admiralty  (U.  S.),  334.  So  a  dismantled  steamboat  moored  od  a 
navigable  river,  and  used  as  a  wharf-boat,  because  she  is  used  in  navigation 
and  is  movable,  floating  on  the  water.  The  Old  Natchez,  9  Federal  Rep.  476. 
A  light-boat  built  and  adapted  to  be  used  as  a  floating  light  is  a  vessel  upon 
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which  a  lien  for  materials  f arnuthed  may  attach  under  a  state  statute.  Briggs 
V.  A  Light  Boat,  7  Allen  (Mass.),  287." 

But  a  dry  dock  is  not  a  vessel  under  the  maritime  law,  because  it  is  a  fixed 
structure  and  is  not  used  for  the  purpose  of  navigation.  Cope  v.  Vallette 
Dry  Dock  Co.,  119  United  States,  625.  Neither  is  a  steamboat  dismantled, 
stripped  of  boilers,  engines,  and  paddle-wheels,  moored  upon  the  shore,  the 
tide  rising  and  falling  in  her,  and  used  as  a  hotel  or  saloon.  The  Hendrick 
Hudson,  3  Benedict  (U.  S.  Circuit  Ct.},  419.  A  wrecking  outfit  leased  to  the 
owner  of  a  tug,  not  as  a  part  of  its  general  equipment,  but  for  a  special  pur- 
pose, though  attached  to  the  hull  and  deck  of  the  tug  by  timbers  and  bolts, 
does  not  become  a  part  of  it  so  as  to  be  liable  to  the  lien  of  a  material-man. 
The  MUdred,  43  Federal  Rep.  393 ;  see  The  Edwin  Post,  11  id.  602. 

A  maritime  lien  arises  in  cases  of  collisions  of  vessels  occurring  through  the 
negligence  of  one  vessel  against  that  vessel  for  the  damages  done.  The  Co- 
lumbia, 27  Federal  Rep.  704;  The  Bristol,  11  id.  156,  affirmed  20  id.  800.  The 
lien  cannot  be  prevented  by  any  contract  of  the  owners  with  a  third  party ; 
and  it  is  no  defence  that  the  vessel  at  the  time  of  the  collision  was  in  the 
charge  of  a  pilot  whose  employment  was  made  compulsory  by  statute.  MiUer 
V.  Morgan,  22  Louisiana  Annual,  625 ;  The  China,  7  Wallace  (U.  S.),  53. 

The  lien  for  such  damages  does  not  extend  to  the  cargo  beyond  the  freight 
due  on  it,  though  this  belongs  to  the  owner  of  the  vessel  in  fault.  The  Bristol ^ 
29  Federal  Rep.  867.  And  see  Allen  v.  Mackay,  1  Sprague  (U.  S.  Dist.  Ct.), 
219,224;  Spafford  v.  Dodge,  14  Massachusetts,  66,  81.  See  Jones  on  Liens, 
ss.  1768-1771  a,  as  to  maritime  liens  for  damages  arising  from  torts. 


No.  40.  — WOOD  V.  HAMILTON. 
(H.  L.  so.  1789.) 

No.  41.  — THE  HEINRICH  BJOEN. 

NORTHCOTE  v.  OWNERS  OF  THE  HEINRICH  BJORN. 
(o.  A.  1885 ;  H.   L.  1886.) 

No.  42.  — HAMILTON  v.  BAKER. 

THE  "SARA." 

(H.  L.  1889.) 

RULE. 

By  the  maritime  law  of  England,  which  has  been  also 
applied  as  the  rule  of  Scotch  law,  the  person  supplying 
necessaries  for  a  ship,  does  not  thereby  obtain  a  maritime 


606  SHIP. 

Ko.  40.  —  Wood  and  others  v.  HamOton,  8  Paton  8o.  App.  Cas.  148, 149. 

lien  over  the  ship  for  his  reimbursement.  Nor  is  any  such 
lien  given  by  statutes  which  merely  extend  the  Admiralty 
jurisdiction  of  the  Court. 

Wood  and  others  (Appellants)  v.  Hamilton  (Bespondent). 

8  Paton  Sc.  App.  Cas.  148-150. 

Bottomry,  —  Hypothec. 

[148]      Hypothec  does  not  attach  for  repairs  executed  while  the  ship  is  in  a 
home  port 

Of  this  date  (Nov.  24,  1784)  James  and  Patrick  Hunter,  mer- 
chants in  Port  Glasgow,  were  sequestrated,  and,  under  the  Bank- 
rupt Act,  the  respondent  was  appointed  their  trustee. 

Among  their  effects  was  a  ship  of  the  name  of  Rebecca^  then 
lying  in  harbour  at  Port  Glasgow,  upon  which  the  appellants  had 
sometime  previously  executed  considerable  repairs,  and  some  of 
the  appellants  were  actually  repairing  the  vessel  at  the  date  of 
the  sequestration.  The  question  was.  Whether  they  had  a  prefer- 
able right  or  hypothec  or  lien  over  the  ship  for  the  amount  of  the 
repairs? 

The  Lord  Ordinary  sustained  their  claim  of  hypothec,  but,  on 
a  reclaiming  petition  to  the  Court,  it  was  contended:  1st  That 
there  was  no  hypothec,  when  the  furnishings  are  made  on  contract 
with  the  owner;  2nd.  That  the  tacit  hypothec,  or  bottomry  right, 
extends  only  to  repairs  executed  in  foreign  port,  and  only  for  the 
last  voyage,  unless  constituted  by  bill  or  bond  of  bottomry ;  3rd. 
That  if  any  hypothec  lay  here,  it  could  only  be  for  the  last  fur- 
nishings made  to  the  Rebecca  at  the  date  of  the  sequestration,  and 
not  for  old  repaira 

The  Court  ordered  the  opinion  of  English  counsel  to  ascertain 
the  practice  of  England  in  such  cases ;  upon  considering  which, 
they  found  "  That  the  respondents  (appellants)  have  no  hypothec, 
or  right  of  bottomry  on  the  ship  in  question. "  By  a  subsequent 
interlocutor,  on  reclaiming  petition,  the  Court  found,  "  that  the 
respondents  (appellants)  have  no  hypothec  or  right  of  bottomry 
on  the  ship  in  question. "  Another  reclaiming  petition  was  pre- 
sented, contending  for  the  appellants:  That  there  was 
[•  149]  no  distinction  *  between  home  and  foreign  repairs,  and, 
consequently  it  made  no  difference,  whether  the  master 
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or  owner  contracted  for  the  furnishing,  or  whether  these  were  fur- 
nished in  the  home  port  where  the  owner  resided.  The  respond- 
ent insisted  that  there  was  a  solid  distinction  between  home  and 
foreign  repairs,  the  privilege  of  hypothec  attaching  only  in  the 
latter  case;  and  that,  by  the  law  of  England,  a  tradesman  who 
repairs  or  furnishes  mat^erials  for  a  ship,  the  owner  of  which  re- 
sides in  England,  does  not  acquire  any  lien  upon  the  ship,  but  is 
a  mere  personal  creditor.  The  same  law  must  apply  here.  It 
was  replied,  that  this  question  must  be  tried  by  the  principles  of 
the  law  of  Scotland,  as  the  lex  loci  contractus;  and  these  prin- 
ciples being  clear,  according  to  the  decisions  in  favour  of  the 
appellants,  there  was  no  occasion  to  resort  to  that  law ;  and  there- 
fore their  hypothec  attached. 

The  Court  adhered ;  but  remitted  "  to  the  Lord  Ordinary  to 
hear  parties  on  the  right  of  retention  claimed  by  the  petitioners 
John  Wood  &  Co.  " 

Against  these  interlocutors,  in  so  far  as  they  found  that  the 
appellants  have  no  hypothec  or  right  of  bottomry  on  the  ship  in 
question,  they  brought  the  present  appeal. 

Pleaded  for  the  appellants.  —  1.  The  right  of  hypothec,  in 
favour  of  the  repairers  and  furnishers  of  a  ship,  is  founded  on  the 
Roman  Law,  recognised  and  observed  in  most  nations  of  Europe, 
and  is  now,  and  has  been  the  law  of  Scotland  from  an  early 
period.  And  in  determining  such  questions  in  Scotland,  the  prac- 
tice has  always  been,  to  allow  of  such  hypothec  for  repairs,  with- 
out making  any  distinction  whether  the  same  were  made  in  a 
home  or  a  foreign  port ;  2nd.  But,  separately,  whatever  be  the  law 
of  England,  it  is  clear  that  the  present  question  must  be  deter- 
mined by  the  law  of  Scotland,  as  that  law  stands  recognised,  acted 
upon,  and  confirmed  by  the  universal  understanding  of  the  king- 
dom ;  and  they  further  maintain  that  the  distinction  now  set  up 
between  repairs  and  furnishings  in  a  foreign  and  home  port,  has 
never  been  until  now  heard  of  in  that  law. 

Pleaded  for  the  respondents.  —  1st.  The  right  of  hypothec  upon 
a  ship  for  repairs,  to  the  person  repairing  or  furnishing  the  vessel 
at  a  home  port  in  Scotland,  on  the  order  of  the  owners  residing  at 
that  port,  is  not  recognised  by  any  writer  on  the  law  of  Scotland. 
It  is  only  when  the  vessel  is  in  a  foreign  port  that  such  a  claim 
arises,  and  where  the  master  of  the  vessel  may  hypothe- 
cate the  vessel  for  repairs ;  but  as  to  *  work  at  home,  it  is  [♦  150] 
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held  as  executed  upon  the  personal  credit  of  the  owner  alone,  and 
not  upon  the  security  of  the  ship.  2nd.  What  has  been  found  to 
be  expedient  and  advantageous  to  the  commercial  law  of  England, 
cannot  be  hurtful  to  the  commerce  of  Scotland;  and  as  the  com- 
mercial law  of  the  two  countries  acknowledges  the  same  origin, 
the  rules  of  the  one  must  apply  to  the  other. 
After  hearing  counsel,  it  was 

Ordered  and  adjudged  that  the  interlocutors  he  affirmed. 

Horihoote  y.  Owners  of  the  Heinrich  lljom. 
The  Heinrioh  Bjom. 

10  P.  D.  44-61 ;  1 1  App.  Cas.  270-286  (s.  c.  55  L.  J.  P.  80 ;  55  L.  T.  66 ;  6  Asp.  M.  C.  1 ). 

Ship.  —  Admircdty  Jurisdiction.  —  Necessaries  supplied  to  Foreign  Vessel  in  Eng- 
lish Port.  —  Maritime  Lien.  —  Action  in  rem.  —  3  jr  4  Vict.  c.  65,  s.  6. 
—  24  Vict.  c.  10,  s.  5. 

The  statute  3  &  4  Vict.  c.  65,  s.  6,  does  not  give  a  maritime  lien  in  respect 
of  necessaries  supplied  to  a  foreign  ship  in  an  English  port. 

The  plaintifEs  advanced  to  the  part-owner  of  a  foreign  ship  then  at  Liver- 
pool money  for  necessaries  for  the  ship.  The  part-owner  having  sold  his  inter- 
est in  the  ship  to  the  defendants,  the  plaintifEs  brought  an  action  in  rem  for  the 
amount  of  the  advances  :  — 

Held  by  Hoose  of  Lords,  affirming  the  decision  of  the  Court  of  Appeal,  that 
the  action  could  not  be  maintained. 

Action  in  rem  for  necessaries  supplied  to  ship. 

The  facts  of  the  case,  so  far  as  pertinent  to  the  decisions  in 
the  Court  of  Appeal  and  House  of  Lords,  were  as  follows :  — 
[45]  On  the  23rd  of  March,  1882,  Gunder  Abrahamsen  was  the 
owner  of  five-sixth  shares  in  the  Norwegian  ship  Heinrich 
Bjom,  and  was  the  managing  owner  of  the  ship,  which  was  then 
lying  at  Liverpool,  under  the  care  of  Messrs.  Brodersen,  Vaughan, 
&  Co.,  shipbrokers  there.  Shortly  before  this  date,  viz.,  on  the 
1 0th  of  March,  a  charter-party  of  the  ship  from  Liverpool  to  Ta- 
basco, and  back  to  Liverpool,  had  been  negotiated  by  the  plaintiffs, 
Messrs.  Northcote,  shipbrokers,  of  London,  who  had  for  years  acted 
as  agents  for  Abrahamsen.  On  this  23rd  of  March,  1882,  Abra- 
hamsen, having  come  from  Norway  to  London,  entered  into  a  trans- 
action with  the  plaintiffs  which  was  embodied  in  a  memorandum 
of  agreement  signed  by  Abrahamsen,  which  was  as  follows :  — 

**  In  consideration  of  C.  &  C.  J.  Northcote  advancing  me,  Gunder 
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Abrabamsen,  by  cash  or  acceptance  an  amount  of  about  £600,  say 
six  hundred  pounds  British  sterling,  for  necessaries  supplied  to  and 
for  the  use  of  my  barque  Heinrich  Bjdm,  of  Krageroe,  Norway,  I 
hereby  undertake  to  return  them  the  whole  amount  so  advanced 
me  with  interest  and  all  charges  on  the  return  of  the  said  barque 
Heinrich  Bjom  from  her  present  voyage  as  concluded  for  me  by 
C.  &  C.  J.  Northcote  as  per  charter-party  dated  10th  of  March, 
1882. 

"  I  hereby  declare  that  I,  Gunder  Abrahamsen,  am  sole  manag- 
ing owner  of  the  said  iTemricA  Bjom,  and  that  the  only  part-owner 
with  me  in  her  is  the  present  master,  J.  Boe,  who  owns  one-sixth, 
say  one-sixth  share. 

"  C.  &  C.  J.  Northcote  are  also  authorised  by  me  to  cover  the 
said  amount  advanced  me  by  insurance  on  ship,  &c.,  &c., 
out  and  *  home  at  my  cost     This  insurance  to  be  eflfected  [*  46] 
either  here  or  in  Norway." 

From  the  evidence  tendered  by  the  plaintiffs  it  appeared  that 
Abrahamsen  shortly  after  the  transaction  in  question  went  into 
liquidation,  and  that  the  five-sixths  of  the  vessel  belonging  to  his 
estate  were,  prior  to  the  commencement  of  this  action,  sold  to  Nat- 
vig,  Aaldborg,  and  others,  who  were  therefore  the  defendants  in 
the  present  proceedings. 

After  arguments  in  the  Court  of  Appeal,  the  judgment  of  [48] 
the  Court  (Brett,  M.  B.,  Bowen  and  Fry,  L  JJ.)  was  deliv- 
ered by 

Fry,  L.  J.  —  This  judgment  is  that  of  the  Master  of  the  Rolls, 
Bowen,  L.  J.,  and  myself  ;  but  I  should  state  that  in  that  portion 
of  it  which  decides  that  the  agreement,  which  I  shall  presently 
read,  is  not  a  bottomry  bond,  the  Master  or  the  Rolls  concurs 
with  difficulty.  But  he  unhesitatingly  agrees  with  the  remainder 
of  the  judgment  [The  learned  Judge  then  stated  the  material 
facts  as  above  set  out,  and  proceeded :  — ]  The  question  in  this 
action  is  whether  the  present  owners  can  be  affected  with 
liability  *  under  the  contract  of  the  23rd  of  March,  1822,  [*49] 
and  as  they  were  not  parties  to  that  transaction  they  can 
only  be  so  affected  if  the  contract  in  question  created  a  charge 
upon  the  ship  which  they  purchased. 

The  case  was  commenced  and  continued  down  to  the  hearing  as 
an  action  for  necessaries,  without  any  suggestion  that  the  contract 
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in  question  was  a  contract  of  bottomry,  and  apparently  on  the 
hypothesis  that  a  contract  for  the  supply  of  necessaries  created  a 
maritime  lien. 

The  same  view  seems  to  have  been  acted  upon  by  both  parties 
at  the  trial,  and  we  do  not  find  that  the  learned  Judge's  attention 
was  drawn  to  the  inquiry  whether  that  view  of  the  nature  of  a 
contract  for  necessaries  was  correct,  nor  to  the  question  whether 
the  contract  could  be  considered  as,  or  was  in  fact,  a  contract  of 
bottomry.  On  the  contrary,  the  questions  raised  at  the  trial  and 
the  questions  on  which,  therefore,  evidence  was  given,  appear  to  us 
to  have  been,  first,  whether  the  contract  produced  was  a  bor^  fide 
contract,  or  whether,  as  the  defendants  alleged,  it  was  a  scheme 
for  charging  on  the  ship  the  private  debts  of  the  part-owner ;  and, 
secondly,  whether  the  plaintiffs  claim  for  repairs  was  or  was  not 
too  large.  When,  however,  the  case  came  before  us  on  appeal,  the 
point  was  raised  whether  a  contract  for  necessities  does,  by  the 
law  of  England,  create  a  maritime  lien,  and  this  question  was  ac- 
cordingly argued  before  us  at  length.  At  a  later  stage,  a  further 
question,  whether  the  contract  sued  on  was  not  in  truth  a  bot- 
tomry contract,  was  raised  and  argued  before  us  by  one  counsel  on 
each  side. 

We  will  approach  these  questions  in  an  opposite  order  to  that 
in  which  they  were  argued.     Both  sides  have  more  or  less  relied 
on  the  parol  evidence  given  in  the  case  as  to  the  true  result  of  the 
contract    We  entertain  grave  doubts  whether  the  evidence  can  be 
relied  on  for  that  purpose.    We  think  that  it  was  perfectly  admis- 
sible for  the  issue  before  the  learned  Pbesident,  viz.,  whether  the 
contract  was  a  fraud  or  not ;  but  we  think  that  it  is  not  admissible 
to  qualify  or  show  the  real  intention  of  the  parties  to  a  written 
ftgn>oment    Taking  the  contract,  then,  as  expressed  in  the  writ- 
ton  document  signed  by  Abrahamsen,  it  must  be  inquired 
[*P0]  whether  it  charges  the  ship,  and  whether  the  lender  •as- 
sumes the  maritime  risk.    It  appears  to  us  that  the  contract 
omUos  no  charge  upon  the  ship;  on  the  contrary,  the  security 
tnkou  19  of  an  alternative  kind ;  in  the  event  of  the  return  of  the 
nhJv  ^^^^^^  1^^^  present  voyage,  the  lender  is  to  look  to  the  borrower 
j^oi^HiMuxlly,  and  to  enforce  the  liability  created  by  the  words,  "  I 
hoivby  nndortake,"    In  the  event  of  the  ship  being  lost  on  her 
\  \)V;^>^v  th(^  louder  is  to  look  to  the  equitable  charge  on  the  policies 
wUw'h  i»  cttvi^tod  by  the  authority  given  to  the  lenders  to  insure 
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the  ship  at  the  cost  of  the  borrower.  For  the  same  reasons  it  ap- 
pe^s  to  us  that  the  lender  does  not  take  the  maritime  risk :  on 
th»  contrary  he  takes  a  contract  which  gives  him  an  alternative 
security  excluding  all  risk  at  all.  This  is  not,  £is  it  appears  to  us, 
one  of  those  cases  in  which  the  parties,  having  plainly  intended  to 
create  a  bottomry  contract,  have  erred  in  some  particular,  in  which 
cases  the  Court  may  reject  the  erroneous  particular ;  on  the  con- 
trary, the  notion  of  bottomry  was  absent  from  the  minds  of  all  the 
parties ;  the  evidence  is  not  addressed  to  it,  it  is  not  mentioned  in 
the  written  document,  in  the  oral  evidence,  in  the  pleadings,  or  in 
the  judgment  of  Sir  James  Hannen,  nor  in  the  arguments  before 
us,  till  some  observations  on  it  fell  from  the  junior  counsel  for  the 
plaintiffs.  We  therefore  feel  bound  to  conclude  that  the  contract 
in  question  was  not  a  contract  of  bottomry. 

The  question  therefore  arises :  does  a  contract  entered  into  with 
a  managing  part-owner  for  the  loan  of  money  to  be  laid  out  in 
necessaries  for  a  ship  create  a  maritime  lien? 

It  is,  we  think,  clear  that  such  a  loan  places  the  lender  in  the 
same  position  as  the  person  who  has  actually  supplied  the  neces- 
saries to  a  ship. 

Before  the  passing  of  the  statute  3  &  4  Vict.  c.  65,  no  such  lien 
was  recognised  by  the  law  of  England.  This  point  was  fully  dis- 
cussed in  a  passage  in  Abbott  on  Shipping,  which  has  often  been 
referred  to,'  and  the  conclusion  arrived  at  by  the  learned  writer  is 
beyond  doubt  a  correct  statement,  both  of  the  civil  law  and  of 
the  old  law  of  England  on  the  point.  "  Every  man,"  says  the 
learned  Chief  Justice  (Abbott  on  Shipping,  5th  ed.,  pp.  108, 109), 
"  who  had  repaired  or  fitted  out  a  ship,  or  lent  money  to  be  em- 
ployed in  those  services,  had  by  the  law  of  Eome,  and  still 
•possesses,  in  those  nations  which  have  adopted  the  civil  [*  51] 
law  as  the  basis  of  their  jurisprudence,  a  privilege  or  right 
of  payment  in  preference  to  other  creditors,  i^)on  the  value  of  the 
ship  itself,  without  any  instrument  of  hypothecation,  or  any  ex- 
press contract  or  agreement  subjecting  the  ship  to  such  a  claim. 
This  privilege  exists  in  France,  not  only  while  the  ship  remains  in 
the  possession  of  the  owner,  but  even  after  a  sale  to  a  third  person 
for  some  period  of  time." 

"It  appears,"  he  adds,  "that  the  law  of  England  has  not 
adopted  this  rule  of  the  civil  law  with  regard  to  repairs  and 
necessaries   furnished  here   in   England.     A   shipwright,  indeed. 
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who  has  taken  a  ship  into  his  own  possession  to  repair  it,  may 
not  be  bound  to  part  with  the  possession  until  he  is  paid  for  the 
repairs,  any  more  than  a  tailor,  a  smith,  or  other  artificer  in 
regard  to  the  object  of  his  particular  trade,  unless  there  be  a 
special  agreement  to  give  credit  for  a  certain  period,  or  such  an 
usage  in  the  trade  as  is  equivalent  to  a  special  agreement.  But 
a  shipwright  who  has  once  parted  with  the  possession  of  the  ship, 
or  haa  worked  upon  it  without  taking  possession,  and  a  trades- 
man who  has  provided  ropes,  sails,  provisions,  or  other  necessaries 
for  a  ship,  are  not,  by  the  law  of  England,  preferred  to  other 
creditors,  nor  have  any  particular  claim  or  lien  upon  the  ship 
itself  for  the  recovery  of  their  demands." 

In  the  case  of  The  Neptune,  3  Knapp,  P.  C.  Cases,  94,  decided  by 
the  Privy  Council  in  1835,  not  only  was  the  law  as  laid  down  by 
Lord  Tenterden  accepted  as  governing  the  case  of  material  men  suing 
in  rem,  but  as  carrying  with  it  the  further  conclusion  that  material 
men  have  no  lien  on  the  proceeds  of  a  ship  sold  under  a  decree  of 
the  Court  for  the  payment  of  seamen's  wages.  "This  decision," 
said  Dr.  Lushington  in  The  Pacific,  Br.  &  L.  243,  "  took  away  the 
last  vestige  of  Admiralty  jurisdiction  in  the  case  of  necessaries ; 
and  from  that  date  till  the  recent  statutes  the  material  man  had 
no  locus  standi  whatever  in  the  Admiralty  Court." 

The  next  inquiry,  therefore,  is  whether  the  legislation  of  the 
present  reign  has  created  a  lien  on  the  ship  in  favour  of  material 
men  which  did  not  previously  exist. 

By  the  6th  section  of  3  &  4  Vict.  c.  65,  passed  in  the 
[♦52]  year  *1840,  it  was  enacted  "that  the  High  Court  of 
Admiralty  shall  have  jurisdiction  to  decide  all  claims  and 
demands  whatsoever  in  the  nature  of  salvage  for  services  rendered 
to,  or  damage  received  by,  any  ship  or  sea-going  vessel,  or  in  the 
nature  of  towage,  or  for  necessaries  supplied  to  any  foreign  ship  or 
sea-going  vessel,  and  to  enforce  the  payment  thereof,  whether  such 
ship  or  vessel  may  have  been  within  the  body  of  a  county  or  upon 
the  high  seas  at  the  time  when  the  services  were  rendered,  or 
damage  received,  or  necessaries  furnished,  in  respect  of  which  such 
claim  is  made."  This  clause  gives  the  Admiralty  Court  jurisdiction 
in  respect  of  four  kinds  of  claim  — 

(1)  for  salvage  services  rendered  to  any  ship; 

(2)  for  damage  received  by  any  ship ; 

(3)  for  towage  services  rendered  to  any  foreign  ship ; 


R.  a  VOL.  XXIV.]         SECT.  VII.  —  MARITIME   LIEN.  613 

Ko.  41. — Horthoote  ▼.  Ownan  of  the  Hdnxioh  Bjtfxn,  10  P.  D.  63,  5S. 

(4)  for  necessaries  supplied  to  any  foreign  ship  ; 
and  in  order  to  understand  the  operation  of  the  clause  it  seems 
necessary  to  inquire  how  the  law  stood  with  reference  to  these 
claims  before  the  statute  passed. 

Shortly  that  law  was  as  follows :  that  ever  since  the  15  Rich.  II. 
c.  5,  the  Judges  of  the  Admiralty  Court  were  restrained  from 
"  meddling  of  anything  done  within  the  realm  "  and  were  confined 
to  things  done  upon  the  high  sea ;  so  that  whilst  in  respect  of 
salvage  services  and  damage  done  by  collision  on  the  high  seas, 
it  recognised  a  maritime  lien  in  favour  of  the  person  rendering 
the  services  or  sustaining  the  damage,  it  had  no  jurisdiction 
whatever  where  the  services  were  rendered  or  damage  done  within 
the  body  of  a  county ;  that  as  regards  towa^,  which  was  only  then 
coming  into  use,  the  Court  had  no  jurisdiction  whatever  (per 
Dr.  LusHiNGTON,  Tfie  Wataga,  Sw.  165).  that  as  regards  necessaries 
supplied  to  a  foreign  ship  the  Court  had  no  jurisdiction  at  all, 
and  that  in  no  case  had  the  English  law  recognised  the  supply 
of  necessaries  or  the  doing  of  repairs  as  constituting  a  maritime 
lien. 

Such  being  the  position  of  the  law  with  regard  to  these  several 
claims,  the  clause  just  read  gives  the  Court  of  Admiralty  jurisdic- 
tion with  regard  to  all  of  them,  whether  the  ship  in  question  was 
within  the  body  of  a  county  or  upon  the  high  seas ;  but  the 
clause  *is  silent  as  to  the  nature  of  the  jurisdiction,  and  [*53] 
words  simply  giving  jurisdiction  do  not  seem  appropriate  or 
adequate  to  the  creation  of  so  important  a  right  as  that  conferred 
by  a  maritime  lien,  a  right  towards  which  too  the  law  of  England 
was  less  friendly  than  the  law  of  Rome  and  of  the  countries  which 
have  adopted  the  civil  law. 

It  has  been  suggested  that  the  way  in  which  necessaries  are 
associated  with  salvage  and  damage  implies  an  intention  to  give 
in  respect  of  necessaries  the  same  lien  as  existed  in  respect  of 
salvage,  but  the  argument  is  not  satisfactory,  especially  when 
it  is  observed  (1)  that  necessaries  are  more  closely  associated 
with  towage,  which  gave  no  lien,  than  with  salvage  or  damage ; 
(2)  that  sect.  4  of  the  same  Act  gave  the  Court  jurisdiction  to 
decide  all  questions  of  salvage,  damage,  wages,  or  bottomry,  and 
that  this  was  so  far  from  creating  a  lien  in  favour  of  a  master's 
wages,  though  the  word  "  wages  "  is  closely  associated  with  claims 
protected  by  maritime  liens,  that  the  Legislature  subsequently 
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interfered  to  give  a  master  this  lien.  Indeed  it  is  difl&cult  to 
suppose  that  if  the  Legislature  had  intended  to  create  a  maritime 
lien  it  would  not  have  done  so  by  express  words.  When,  as  on 
two  occasions  during  this  reign  has  been  the  case,  the  Legislature 
has  been  minded  to  create  a  maritime  lien  in  favour  of  a  master's 
wages  it  has  done  so  by  express  words.  Thus  by  the  statute 
7  &  8  Vict.  c.  112,  s.  16,  it  was  enacted  that  all  the  rights,  liens, 
privileges,  and  remedies  (save  such  remedies  as  are  against  a 
master  himself)  which  by  that  Act,  or  by  any  law,  custom,  statute, 
or  usage,  belonged  to  any  seaman,  not  being  a  master  mariner,  in 
respect  to  the  recovery  of  his  wages,  should  in  the  case  of  the 
bankruptcy  or  insolvency  of  the  owner  of  the  ship  also  belong 
and  be  extended  to  master  mariners  in  respect  to  the  recovery  of 
wages  due  to  them  from  the  owner  of  any  ship  belonging  to  any 
of  Her  Majesty's  subjects ;  and  almost  precisely  similar  words, 
omitting  those  relating  to  the  bankruptcy  or  insolvency  of  the 
owner,  are  found  in  the  Merchant  Shipping  Act,  1854,  s.  191/ 

But  how  and  in  what  manner  was  the  new  jurisdiction  thus 
given  to  the  Admiralty  Court  by  the  statute  of  1840  to  be 
exercised  ? 

The  answer  is,  that  it  must  be  exercised  in  the  manner  familiar 
to  the  Court  of  Admiralty  and  to  all  Courts  regulated  by 
[*  54]  the  *  civil  law,  either  by  an  arrest  of  the  person  of  the  de- 
fendant if  within  the  realm,  or  by  the  arrest  of  any  per- 
sonal property  of  the  defendant  within  the  realm,  whether  the  ship 
iu  question  or  any  other  chattel,  or  by  proceedings  against  the^real 
property  of  the  defendant  within  the  realm.  The  Ch^rkieh,4  A  & 
E.  59,  91 ;  see  also  per  Dr.  Lushington,  The  Alexander  Larsen, 
1  Wm.  Rob.  288  (294). 

But  if  the  material  man  may  thus  arrest  the  property  to  enforce 
his  claim,  how  does  his  claim  differ  from  a  maritime  lien?  The 
answer  is,  that  a  maritime  lien  arises  the  moment  the  event  occurs 
which  creates  it ;  the  proceeding  in  rem  which  perfects  the  inchoate 
rii^'ht  relates  back  to  the  period  when  it  first  attached :  "  The  maii- 
tiuio  lien  travels  with  the  thing  into  whosoever  possession  it  may 
come  "  :  The  Bold  Baccleugh,  7  Moore  P.  C.  267,  284,  285  ;  and  the 
arrest  can  extend  only  to  the  ship  subject  to  the  lien.  But,  on  the 
contrary,  the  arrest  of  a  vessel  under  the  statute  is  only  one  of 
ht^voral  possible  alternative  proceedings  ad  fwndandam  jurisdie- 
1  See  the  later  statutes  referred  to  ia  notes,  p.  652,  potU 
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tionem  ;  no  right  in  the  ship  or  against  the  ship  is  created  at  anj 
time  before  the  arrest ;  it  has  no  relation  back  to  any  earlier  period ; 
it  is  available  only  against  the  property  of  the  person  who  owes  the 
debt  for  necessaries ;  and  the  arrest  need  not  be  of  the  ship  in 
question,  but  may  be  of  any  property  of  the  defendant  within  the 
realm.  The  two  proceedings,  therefore,  though  approaching  one 
another  in  form,  are  different  in  substance :  in  the  one  case  the 
arrest  is  to  give  effect  to  a  pre-existent  lien,  in  the  other,  the  arrest 
is  only  one  of  several  alternative  modes  of  procedure,  because,  to 
use  the  language  of  Dr.  Lushington  in  The  Volant^  1  Wm.  Rob. 
383,  "It  offers  the  greatest  security  for  obtaining  substantial 
justice  in  furnishing  a  security  for  prompt  and  immediate 
payment" 

We  shall  now  inquire  how  far  the  authorities  are  consonant  with 
the  conclusion  that  the  statute  3  &  4  Vict.  c.  65,  s.  6,  gave  no 
maritime  lien  to  the  material  man.  For  if,  on  examining  them, 
it  should  appear  that  any  clear  course  of  decision  or  practice  had 
arisen  in  favour  of  such  a  lien,  we  should  be  very  unwilling  to 
disturb  it.  The  first  contested  case"  which  came  before  the  Courts 
on  the  statute  of  1840  was  the  case  of  The  Alexander  Larsen,  in 
November,  1841,  where  the  question  mooted  was  whether 
the  Act  *  gave  a  remedy  in  favour  of  persons  who  had  sup-  [*  55] 
plied  necessaries  before  the  Act  came  into  operation;  in 
the  course  of  his  discussion  of  that  question,  Dr.  Lushington  said  : 
"  The  statute  does  not  create  a  lien  upon  the  vessel  at  all ;  the 
debt  has  no  foundation  upon  the  statute.  The  effect  of  the  statute 
is  expressly  declared  in  the  sixth  section  in  these  terms :  *  That 
the  Court  of  Admiralty  shall  have  jurisdiction  to  decide  all  claims 
and  demands  whatever  for  necessaries  supplied  to  any  foreign 
ship  or  sea-going  vessel,  and  to  enforce  the  payment  thereof.'  The 
statute  therefore  simply  confers  upon  the  Court  a  jurisdiction  to  be 
employed  in  every  lawful  mode  which  the  Court  has  the  power  to 
exercise  for  enforcing  the  payment ;  it  might  be  by  arresting  the 
person  of  the  owner,  if  he  were  resident  here,  or  by  arresting  the 
property  in  case  a  necessity  occurred." 

The  same  case  came  before  the  Court  in  March,  1842,  mb  nom. 
The  Alexander,  1  Wm.  Rob.  346  (360),  and  there  Dr.  Lushington 
observed  "  That  when  the  recent  statute  conferred  upon  this  Court  a 
jurisdiction  in  these  matters,  or  rather,  perhaps,  revived  an  ancient 
jurisdiction  long  prohibited,  it  never  was  nor  could  be  intended 
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to  alter  the  law,  but  merely  to  give  a  new  remedy  which  was  ren- 
dered necessary  in  the  peculiar  case  of  foreign  ships."  It  is  per- 
haps scarcely  to  be  doubted  that  the  jurisdiction  given  by  the 
statute  was  a  new  one  and  not  an  old  one  revived;  for  the  jurisdic- 
tion formerly  asserted  was,  of  course,  prohibited  on  the  ground  that 
it  did  not  exist. 

In  1845  the  case  of  The  Ocean,  2  Wm.  Rob.  368,  came  before  the 
same  learned  Judge,  and  the  point  decided  was  that  articles  sup- 
plied for  the  equipment  of  a  vessel  building  in  a  foreign  dock  were 
not  necessaries  within  the  statute  in  question ;  but  in  the  course  of 
the  judgment  the  learned  Judge  made  these  observations :  "  Before 
the  statute  was  passed  all  claims  for  salvage  and  all  questions  of 
damage  as  well  as  demands  for  towage  services,  where  the  transac- 
tion took  place  within  the  body  of  a  county,  were  cognisable  in 
the  Courts  of  common  law  alone ;  if  this  Court  had  proceeded  to 
adjudicate  in  the  matter  it  would  have  been  subjected  to  a  prohi- 
bition. For  the  convenience  of  parties  who  might  so  render  ser- 
vices or  receive  a  damage,  it  was  deemed  expedient  to  restore 
[*  56]  *  the  ancient  jurisdiction  of  the  Court  of  Admiralty,"  i.  e.,  if 
we  rightly  read  the  learned  Judge  in  cases  arising  within 
the  body  of  a  county. 

In  The  Flecha,  1  Spk.  Ecc.  &  Xd.  438,  decided  in  July,  1854,  Dr. 
LusHiNGTON  said  that  not  the  least  important  amongst  the  reasons 
for  the  passing  of  the  section  of  the  statute  in  question  was  that 
the  law  of  this  country  might  in  that  respect  be  assimilated  to  the 
general  law  of  the  maritime  states  of  Europe,  —  the  first  statement 
we  have  been  able  to  find  from  the  lips  of  this  learned  Judge  which 
at  all  leans  towards  the  conclusion  that  the  material  men  would 
acquire  a  lien  under  the  statute.  In  1859  Dr.  Lushington,  how- 
ever, further  departed  from  his  view  that  the  statutes  created 
no  maritime  lien  in  favour  of  the  material  men.  In  The  Wed 
FrUsland,  Sw.  454,  which  was  a  cause  of  necessaries  brought  by 
the  material  men  against  the  subsequent  purchasers  of  the  ship, 
Dr.  Lushington  said  that  the  purchaser  of  a  ship  takes  subject  to 
liens,  and  pronounced  for  the  plaintiffs.  This  case  went  to  the 
Privy  Council  (Sw.  456,  and  also,  mh  nom.  The  Twentje,  13  Moore 
P.  C.  185),  and  there  the  Court,  observing  that  important  questions 
of  law  had  been  raised  in  the  argument,  expressed  no  opinion  upon 
them,  but  reversed  the  decision  of  the  Admiralty  Court  on  the  facts 
of  the  case,  holding  that  the  material  men  failed  to  raise  a  case  on 
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those  facts.  This  case,  therefore,  comes  to  nothiog  as  an  authority 
on  the  point  in  question,  and  whatever  may  have  been  the  exact 
nature  of  Dr.  Lushington's  decision  in  that  case,  he  seems  to  have 
soon  reverted  to  his  early  view,  for  in  the  year  1862,  in  the  case 
of  Tlie  Gustafy  Lush.  506,  Dr.  Lushington  in  his  judgment  said, 
"Claims  for  necessaries,  moreover,  do  not  possess,  ab  origine^  a 
lien ;  but  carry  only  a  statutory  remedy  against  the  res,  which  is 
essentially  dififerent." 

Meanwhile,  in  the  year  1861,  was  passed  the  statute  24  Vict. 
c.  10,  of  which  the  5th  section,  omitting  an  immaterial  proviso,  is 
as  follows  :  "  The  High  Court  of  Admiralty  shall  have  jurisdiction 
over  any  claim  for  necessaries  supplied  to  any  ship  elsewhere  than 
in  the  port  to  which  the  ship  belongs,  unless  it  is  shown  to  the 
satisfaction  of  the  Court  that  at  the  time  of  the  institution 
of  *  the  cause  any  owner  or  part-owner  of  the  ship  is  domi-  [*  57] 
ciled  in  England  or  Wales."  By  sect.  35  of  the  same  Act 
it  was  declared  that  "  the  jurisdiction  conferred  by  this  Act  on  the 
High  Court  of  Admiralty  may  be  exercised  by  proceedings  in  rem^ 
or  by  proceedings  in  personam.*'  It  is  evident  that  the  5th  section 
of  this  Act  is  closely  connected  with  the  enactment  which  has  been 
under  discussion  hitherto ;  and  the  view  which  it  will  be  seen  was 
adopted  by  Dr.  Lushington,  that  these  two  statutes  were  in  pari 
materid,  appears  to  us  to  be  well  founded. 

In  1863  The  Ella  A.  Clark,  Br.  &  L.  32,  came  before  Dr.  Lush- 
ington on  a  question  arising  on  the  statute  3,&  4  Vict.  c.  65,  where 
the  learned  Judge  held  that  a  claim  for  necessaries  supplied  to  a 
foreign  ship  might  be  enforced  by  proceedings  in  rem  under  the 
statute,  notwithstanding  a  subsequent  and  hand  fide  transfer  to 
a  British  owner.  "When  the  Legislature  thought  fit,"  said  the 
learned  Judge,  "  to  put  masters'  wages  on  the  same  footing  as  sea- 
men's wages,  they  did,  as  relates  to  this  Court,  constitute  masters' 
wages  a  maritime  lien,  and  looking  through  the  several  recent  stat- 
utes I  am  led  to  the  general  conclusion  that  when  the  Legislature 
has  appointed  the  proceeding  in  rem,  they  intended  to  give  the 
same  remedy  as  heretofore  was  in  use  in  this  Court  in  the  admin- 
istration of  justice  in  cases  of  maritime  lien,  though  no  express 
words  may  be  used  to  that  eflfect."  This  language  of  the  learned 
Judge  is  not  perhaps  absolutely  free  from  ambiguity,  because  it 
refers  to  remedy  only,  and  not  to  rights ;  but  the  decision  rests 
upon  the  proposition  that  whenever  the  Legislature  had  by  recent 
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legislation  giving  a  proceeding  in  rem  there  it  had  created  a  mari- 
time lien.  It  is  remarkable  that  the  distinction  between  the  lan- 
guage of  the  Legislature  when  it  gave  a  maritime  lien  to  the  master 
for  his  wages,  and  when  it  gave  a  proceeding  in  respect  of  necessa- 
ries, did  not  attract  the  notice  of  the  learned  Judge. 

In  the  following  year,  1864,  arose  the  case  of  The  Pacific,  Br.  & 
L  243.  There  the  plaintiff  sued  the  vessel,  which  was  a  British 
ship,  for  necessaries  supplied,  and  the  defendants,  who  were  mort- 
gagees, intervened.  The  case  therefore  arose  under  the  statute  of 
1861,  but  Dr.  Lushington  reviewed  the  whole  law  on  the 
[•  58]  subject  in  a  *  judgment  of  which  the  following  are  material 
portions :  ''  The  decision  of  the  Privy  Council  in  the  case  of 
The  Neptune,  3  Knapp,  94,  given  in  the  year  1835,  took  away  the 
last  vestige  of  Admiralty  jurisdiction  in  the  case  of  necessaries ; 
and  from  that  date  till  the  recent  statutes,  the  material  man  had 
no  locus  standi  whatever  in  the  Admiralty  Court.  His  only  rem- 
edy was  in  the  Common  Law  Courts ;  and  there,  unlike  the  mort- 
gagee, he  could  proceed  only  against  the  shipowner,  not  against 
the  ship.  This  state  of  things  was  altered  by  the  3  &  4  Vict.  c.  65, 
8.  6,  which  gave  the  Court  jurisdiction  over  claims  for  necessaries 
supplied  to  a  foreign  ship,  but  that  statute  not  applying  to  British 
ships,  the  24  Vict.  c.  10,  s.  5,  gave  jurisdiction  over  claims  for  nec- 
essaries supplied  to  any  ship,  subject  to  two  provisoes,  that  the 
supply  should  have  been  made  elsewhere  than  in  the  port  to  which 
the  ship  belongs,  and  that  at  the  date  of  the  institution  of  the  suit 
the  shipowner  should  not  be  domiciled  in  this  country.  These 
enactments  may  seem  diverse;  but  the  reason  for  them  is  plain 
and  uniform.  Against  the  foreign  vessel  a  real  action  is  given  to 
the  material  man  in  all  cases,  because  the  owner  is  assumed  to  be 
beyond  the  jurisdiction.  And  it  is  also  denied  against  a  British 
vessel,  in  case  the  necessaries  have  been  supplied  in  the  home  port, 
because  the  presumption  is  that  the  supply  was  made  upon  the 
personal  credit  of  the  owner,  who  would  there  be  known  and 
trusted.  In  short,  the  remedy  against  the  ship  is  given  only 
where  a  personal  action  against  the  owner  would  be  fruitless ;  and 
not  even  then,  when  the  supply  is  to  be  assumed  to  have  been 
made  on  his  personal  credit.  The  material  man,  therefore,  by  the 
mere  fact  of  his  supplying  necessaries,  in  no  case  obtains  the  ship 
as  a  security  until  he  institutes  his  suit  in  this  Court ;  and  in  the 
case  of  a  British  ship  (like  the  present),  he  may  never  obtain  it 
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at  all,  if,  by  reason  of  the  owner  having  a  domicile  in  this  country, 
the  suit  cannot  be  instituted.  This  I  think  shows  that  the  mate- 
rial man  has  not  a  maritime  lien,  for  a  maritime  lien  accrues  from 
the  instant  of  the  circumstances  creating  it,  and  not  from  the  date 
of  the  intervention  of  the  Court" 

In  The  Troubadour,  1  A.  &  E.  302,  a  case  of  necessaries 
against  a  British  *  ship  which  occurred  in  1866,  Dr.  Lush-  [*  59] 
INGTON  followed  his  decision  in  The  Pacific,  and  re-asserted 
that  until  institution  of  suit  a  necessaries  man  has  no  claim  upon 
the  vessel. 

In  1871,  in  The  Two  Ellens,  3  A.  &  E.  345,  Sir  Robert  Philli- 
MORE  had  to  determine  whether,  as  the  law  was  then  and  is  now, 
the  material  man  has  a  maritime  lien  upon  a  British  ship  under  the 
statute  of  1861,  and  after  reviewing  several  of  the  decisions  of  Dr. 
LusHiNGTON,  he  expressed  his  inability  to  acquiesce  in  the  reason- 
ing on  which  the  judgment  in  The  Pacific  was  founded,  or  to 
reconcile  that  reasoning  with  the  judgment  in  The  Ella  A.  Clark, 
Br.  &  L  32.  "  The  two  statutes  ought,"  he  said,  "  I  should  have 
ventured  to  think,  to  be  construed  as  being  in  pari  materidJ'  He 
further  said  that  he  should  have  thought  that  in  the  case  of  ma- 
terial men  there  was  an  inchoate  lien  before  the  institution  of  the 
suit,  but  nevertheless  he  determined  to  follow  Dr.  Lushington  in 
the  case  of  The  Pacific,  and  held  that  there  was  no  such  lien.  This 
case  was  naturally  carried  to  the  Privy  Council  (L.  R.  4  P.  C.  161), 
when  the  decision  of  the  Court  below,  to  the  effect  that  no  mari- 
time lien  was  created  by  the  statute  of  1861  against  a  British  ship, 
was  upheld.  In  the  course  of  the  judgment  which  was  delivered 
by  Mellish,  L.  J.,  after  referring  to  the  statute  of  1841,  he  said : 
"In  the  construction  of  this  section  it  has  been  held  in  several 
cases  in  the  Court  of  Admiralty  that  there  is  a  maritime  lien  in 
the  case  of  supplies  and  necessaries  furnished  to  a  foreign  ship,  and 
their  Lordships  do  not  mean  to  intimate  any  doubts  as  to  the 
validity  of  those  decisions ;  but  they  are  of  opinion  that  those 
decisions  may  be  supported  upon  the  ground  that,  though  it  is 
perfectly  true  that  the  only  words  used  in  the  section  are  '  that 
the  High  Court  of  Admiralty  shall  have  jurisdiction,'  which 
words  seem  hardly  sufficient  in  themselves  to  create  a  maritime 
lien,  yet,  looking  at  the  subject-matter  to  which  that  section 
relates,  it  appears  designed  to  enlarge  the  jurisdiction  which  the 
Court  of  Admiralty  already  had  in  matters  forming  the  subject  of 
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a  maritime  lien.  These  are  strong  grounds  for  holding  that,  as 
respects  salvage  and  as  respects  collision,  which  already  gave  a 
maritime  lien  when  they  occurred  on  the  high  seas,  it  was 
[*60]  intended  *that  they  should  also,  when  they  occurred  in 
the  body  of  a  county,  equally  give  a  maritime  lien ;  and 
that  being  so  as  to  salvage  and  collision,  it  might  be  well  said  that 
'necessaries'  immediately  following,  it  was  intended  that  the 
same  rule  should  apply  in  the  case  of  necessaries."  If  this  was 
really  a  decision  of  the  point  in  question,  it  would  no  doubt  be  of 
the  last  importance ;  but  to  us  it  appears  that  the  Court  merely 
suggested  a  distinction  between  t^e  two  statutes  which  rendered, 
in  their  opinion,  a  decision  on  the  later  enactments  not  conclusive 
on  the  earlier  ones.  In  the  case  of  The  Pieve  Superiore,  L.  R.  5  P. 
C.  482,  in  1874,  the  Privy  Council  again  accepted  the  view  that 
sect  6  of  the  Act  of  1861  did  not  confer  any  maritime  lien  for  the 
reasons  given  in  the  case  of  The  Two  EUens,  L.  R  5  P.  C.  161. 

The  result  of  this  long  catena  of  authorities  is  hardly  satisfac- 
tory ;  it  shows  that  for  several  years  Dr.  Lushington  repelled  the 
notion  that  the  statutes  of  1840  created  any  maritime  lien  in 
favour  of  the  material  man ;  it  shows  that  in  one  or  more  cases  he 
admitted  the  opposite  view,  but  that  at  a  yet  later  date  he  reverted 
to  the  earlier  conclusion ;  and  that  in  the  one  case,  that  of  The 
£I!a  A.  Clarky  in  which  he  formally  decided  in  favour  of  the 
lien,  he  did  so  on  a  principle  of  construction,  namely,  that  when 
the  Legislature  gave  a  proceeding  in  rem  then  it  created  a  mari- 
time Uen,  and  that  this  principle  was  rejected  by  the  learned 
Judge  himself  in  the  next  case  of  The  Pacific,  and  by  the  Privy 
Council  in  the  case  of  The  Two  Ellens, 

It  appears  to  us  that  upon  the  whole  the  current  of  authorities 
is  a^inst  the  existence  of  the  lien;  but  the  most  important 
Insult,  in  our  opinion,  is  the  negative  one  that  there  has  been 
no  settled  or  uniform  current  of  authority  or  of  practice  in  the 
Aduuraltv  Court  in  favour  of  the  lien,  and  that  the  question  is 
then>fore  properly  open  for  decision  on  principle. 

In  our  opinion  the  two  statutes  of  1840  and  1861  ought  (not- 
withstanding the  observations  of  Mellish,  L.  J.,  in  The  Tvx> 
F^'ns)  to  be  construed  as  in  pari  materid,  and  we  think  that  the 
decision  of  the  Privy  Council  in  that  case  lends  confirmation 
[•61]  to  the  conclusion  at  which  we  arrive,  namely,  that  *  whilst 
the  statute  of  1840  has  enabled  the  material  man  to  enforce 


R.  C.  VOL.  XXIV.]         SECT.  VII. — MARITIME  LIEN.  621 

Vo.  41.  — VorUiooto  ▼.  Ownen  of  the  Heinrioli  BjQin,  11  App.  Cat.  871. 

his  claim  in  the  Admiralty  Court,  and  as  one  means  has  given 
him  a  right  to  arrest  the  ship,  it  has  given  him  no  maritime  lien, 
and  consequently  no  right  against  the  ship  till  action  brought. 

It  does  not  appear  to  us  probable  that  the  Legislature,  whilst 
giving  a  remedy  against  both  foreign  and  British  ships,  should 
have  created  a  lien  in  the  one  case  which  it  did  not  create  in  the 
other.  To  hold  that  the  remedies  are  alike  in  the  two  cases  is,  we 
think,  more  consistent  with  international  comity  than  an  opposite 
decision  would  be. 

Mr.  Hall  suggested  that  if  there  was  no  maritime  lien,  never- 
theless the  defendants  in  the  present  case  were  purchasers  with 
notice  of  the  plaintiffs'  claim.  But  whilst  notice  of  an  equitable 
lien  affects  a  purchaser  of  the  legal  estate,  notice  of  a  mere  per- 
sonal claim  against  the  vendor  has  no  such  effect ;  and  it  appears  to 
us  that  there  is  no  pretence  for  contending  that  the  supply  of  neces- 
saries creates  any  equitable  lien  against  the  ship,  and  this  argument 
(which,  indeed,  Mr.  Hall  did  not  press  upon  us)  is  untenable. 

Our  conclusion  is  that  the  appeal  must  be  allowed,  and  the 
plaintiffs'  action  dismissed  with  costs  here  and  in  the  Court  below. 

On  appeal  to  the  House  of  Lords  from  the  above  judg- 
ment— 

February  23,  25,  26.  Cohen,  Q.  C,  and  [11  App.  Cas.  271] 
F.  W.  Eaikes,  for  the  appellants :  — 

The  question  is  whether  (as  the  appellants  contend)  the  Legis- 
lature in  1840  by  3  &  4  Vict  c.  65,  gave  a  maritime  lien  in  re- 
spect of  necessaries  supplied  to  a  foreign  ship  within  the  body  of 
a  county.  There  is  no  doubt  that  whatever  decisions  were  given 
on  it  for  some  few  years  after  it  came  into  operation,  there  has 
been  a  uniform  and  unbroken  practice  for  the  last  twenty -three 
years.  It  is  true  that  decisions  may  be  cited  either  way  between 
1840  and  1861,  when  the  second  Act  was  passed,  but  it  has  since 
then  been  considered  as  settled  by  J%«  Ella  A.  Clark,  Br.  &  L. 
32,  that  the  Act  of  1840  did  confer  a  maritime  lien  for  necessaries 
supplied  to  a  foreign  vessel  in  an  English  port,  and  that  24  Vict 
a  10,  whilst  giving  the  jurisdiction  to  the  Court  of  Admiralty 
which  was  given  by  sect  5,  did  not  confer  a  maritime  lien.  The 
Two  MlenSy  L  R  4  P.  C.  161.  Since  those  cases  there  have  been 
numerous  instances  in  the  Court  of  Admiralty  which,  however, 
being  in  accordance  with  the  law  as  laid  down  in  those  cases,  are 
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not  reported.  So  well  recognised  was  the  law  on  this  point  that 
the  respondents,  when  defendants  in  the  first  instance,  did  not 
even  raise  the  question  of  there  being  no  maritime  lien,  and 
therefore  no  claim  against  subsequent  purchasers,  and,  indeed,  by 
paying  money  into  Court,  they  admit  the  validity  of  the  claim  in 
law  but  only  dispute  its  amount,  and  on  that  principle 
[*  272]  the  judgment  *  of  Sir  J.  Hannen  is  based  The  question 
of  whether  or  no  the  Act  of  1840  confers  a  maritime  lien 
was  first  raised  by  the  Court  itself  when  the  case  came  before  the 
Court  of  Appeal  and  was  then  directed  to  be  argued. 

As  to  the  statute,  3  &  4  Vict  c.  65,  s.  6,  deals  with  four  de- 
scriptions of  claims,   salvage,    damage,   towage,   and   necessaries 
supplied  to  any  foreign  ship,  and  its  effect  is  to  extend  the  juris- 
diction previously  belonging  to  the  Court  of  Admiralty  over  these 
matters  when  the  claim  arose  on  the  high  seas  to  similar  claims 
when  they  arose  within  the  body  of  a  county,  or  perhaps  rather  to 
revive  an  ancient  jurisdiction.     All  of  these  claims  prior  to  the 
statute  had  conferred  a  maritime  lien,  and  the  ordinary  process 
of  the  Court  was  to  enforce  that  lien.     As  to  salvage  and  damage, 
this  is  altogether  beyond  dispute.     Towage,  in  the  form  in  which 
it  is  now  understood,  was  only  with  the  introduction  of  steam  just 
coming  into  use,  as  distinguishable  from  salvage,  but  since  the 
statute  it  has  been  invariably  held  to  confer  a  lien.     The  Constan- 
eta.  4  Notes  of  Cas.  512;  The  Benares,  7  Notes  of  Cas.  Supp.  50; 
The  St  Lawrence,  5  P.  D.  250.    As  to  necessaries,  though  naturally 
the  cases  of  such  being  supplied  on  the  high  seas  are  rare,  yet  be- 
yond a  doubt  when  so  supplied  the  Court  of  Admiralty  had  juris- 
diction over  them  (27  Hen.  VIII.  c.  4,  s.  4,  28  Hen.  VIIL  c.  15, 
8.  4),  as  over  all  contracts  made  on  the  high  seas.     Godfrey's  Case, 
Latch.    11;  Co.   Rep.   "Admiralty,"  part  12,   p.   79;  Palmer  v. 
Pope,  Hob.  79,  212;  Comyns'  Dig.  "Admiralty,"  E.  10;  2  Brown 
Civ.   and  Adm.  Law,  72,  and  cases  there  cited.     The  Court  of 
Admiralty  proceeding  according  to  the  civil  law,  except  where 
restrained  by  statute  or  prohibition,  a  privilege  against  or  lien 
upon  the  ship  attached  as  soon  as  necessaries  were  supplied: 
Domat  on  Civil  Law,  part  L  book  IIL,  tit  1,  s.  v.  art  6  (ed. 
by  Cushing,  Boston,  18&1,  vol.  i.  p.  683,  a  1741),  and  where  it 
was  not  ptohibited  this  lien  was  enforced  in  the  ordinary  way. 
Of  this  there  are  instances  in  the  reign  of  Queen  Elizabeth,  even 
where  the  cause  arose  in  the  body  of  a  county  (Exton's  Maritime 
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Dicaeologie,  373,  377).  Before  3  &  4  Vict  the  Court  had  no 
jurisdiction  in  any  cases  except  such  as  conferred  a  mari- 
time lien  *  or  involved  a  right  in  the  ship  itself,  and  [*  273] 
therefore  when  that  jurisdiction  was  extended,  there  being 
no  express  words  as  to  how  it  was  to  be  exercised,  it  must  be  pre- 
sumed that  the  extended  jurisdiction  was  to  be  exercised  in  the 
same  way  and  was  to  confer  the  same  rights  as  the  limited  juris- 
diction. If  this  is  not  so,  then  "  damage  "  and  "  salvage  "  in  the 
body  of  a  county  confer  no  maritime  lien,  and  a  vessel  which  has 
run  down  and  sunk  another  in  the  Thames  may  proceed  on  her 
voyage,  and  after  changing  hands  abroad  return  to  this  country, 
free  of  all  liability.  But  that,  since  the  statute,  *"  damage  "  in  the 
body  of  a  county  does  confer  a  maritime  lien,  is  shown  by  the 
case  of  The  Bold  Buceleugh,  3  Wm.  Rob.  220,  7  Moore  P.  C.  267. 
Previous  to  24  Vict.  c.  10,  s.  10,  neither  master  nor  seaman  had  a 
maritime  lien  for  wages  earned  under  a  special  contract  Nor  had 
a  master  such  a  lien  for  his  disbursements;  but  that  enactment 
has  been  held  to  give  them  the  same  rights  in  respect  of  those 
matters  as  the  seamen  had  under  the  general  maritime  law,  and 
the  master  had  obtained  for  his  wages  under  the  Merchant  Ship- 
ping Act,  1854  (17  &  18  Vict  c.  104),  s.  191,  when  there  was  no 
special  contract ;  see  The  Mary  Ann,  L.  R.  1  A.  &  E.  8. 

The  United  States  Courts,  which  adopted  our  Admiralty  proced- 
ure, but  which  from  the  constitution  of  the  states  have  exercised 
it  free  from  fear  of  prohibition,  have  always  interpreted  the  law 
as  giving  a  maritime  lien  for  necessaries  supplied.  There  is  a 
consensus  of  opinion  in  the  text-books  on  this  subject,  and  that 
this  is  not  confined  to  cases  where  the  necessaries  are  supplied  to 
a  master  but  includes  those  where  they  are  supplied  to  the  owner 
is  shown  by  the  cases  cited  in  the  argument  before  the  Court  be- 
low. 10  P.  D.  -47.  That  the  subsequent  Act,  24  Vict  c.  10,  has 
been  held  not  to  confer  a  maritime  lien  in  the  case  of  necessaries 
supplied  to  a  British  ship  {The  Two  Ellens)  in  no  way  invalidates 
the  proposition  that  the  former  statute  does,  first,  because  an  ear- 
lier statute  cannot  be  interpreted  by  a  later  one,  except  by  express 
words ;  and,  secondly,  because  the  later  statute  does  state  how  the 
jurisdiction  conferred  by  it,  and  which  in  many  respects  was  a 
new  as  distinguished  from  an  extended  jurisdiction,  was  to  be 
exercised.  It  may  be  that  no  lien  was  given  by  the  Act 
of  *  1861,  and  yet  one  was  given  by  the  Act  of  1840 ;  for  [*  274] 
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the  difficulty  created  by  the  language  of  sect.  35  of  the  Act  of 
1861  does  not  exist  in  the  Act  of  1840.  By  the  civil  law  there 
always  was  a  maritime  lien  for  necessaries.  Abbott  on  Shipping, 
5th  ed.  pp.  108,  109. 

In  this  case  there  is  no  doubt  from  the  evidence  and  documents 
that  it  was  the  expectation  and  intention  of  the  parties  that  a  lien 
should  be  conferred. 

[The  following  cases  were  also  referred  to :  The  Anna,  1  P.  D. 
253 ;  The  Pacific,  Br.  &  L  243 ;  The  Princess  Charlotte,  33  L  J. 
(Ad.)  188;  The  Jenny  Lind,  L  E.  3  A.  &  E.  529;  Ttie  Turliani, 
2  Asp.  Mar.  L.  C.  603;  The  Olentanner,  Swa.  415;  The  Fairpart, 
8  P.  D.  48;  The  Bio  Tinto,  9  App.  Cas.  356;  The  Ocean,  2  Wm. 
Rob.  368;  Tlie  Neptune,  3  Knapp,  94,  114;  The  Alexander,  1 
Wm.  Rob.  346;  TJie  Flecha,  1  Ecc.  &  Ad.  (Spinks)  438;  The 
Wataga,  Swa.  165;  The  West  Friesland,  Swa.  454;  Hve  Gudaf, 
Lush.  508 ;  The  Public  Opinion,  2  Hagg.  Ad.  398 ;  The  India,  32 
L.  J.  (Ad;)  185;  The  Juliana,  2  Dod.  304;  The  Volant,  1  Notes 
of  Cas.  503,  508,  1  Wm.  Rob.  383 ;  In  re  Rio  Ghande  do  Sul 
Steamship  Co,,  5  Ch.  D.  282;  The  Feronia,  L  R  2  A.  &  K  65.] 

Sir  R.  Webster,  Q.  C. ,  and  L.  E.  Pyke,  for  the  respondents,  were 
directed  to  confine  their  arguments  to  the  questions  whether  before 
the  Act  of  1840  the  Admiralty  Court  recognised  a  maritime  lien 
for  necessaries ;  and  whether  the  course  of  decisions  or  mercantile 
practice  preclude  the  House  from  putting  its  own  construction 
upon  the  Act. 

This  House  is  not  debarred  from  putting  its  own  construction 
upon  the  6th  section  of  the  Act  The  cases  cited  by  the  appel- 
lants do  not  establish  a  long  course  of  authorities  decided  upon 
the  basis  of  there  being  a  maritime  lien  for  necessaries.  Those 
cases  were  decided  upon  questions  of  priorities  when  the  Admir- 
alty Court  being  seized  of  the  proceeds  of  the  sale  of  a 
[*  275]  ship  *  exercised  its  equitable  jurisdiction  in  distributing 
those  proceeds  amongst  the  various  claimants. 

As  to  the  law  before  the  3  &  4  Vict  c.  65,  it  is  by  no  means 
admitted  that  according  to  the  civil  law  there  wtis  a  maritime  lien 
for  necessaries  (Donellus,  De  Pignoribus  et  Hypothecis,  cap.  4; 
Emerigon,  Contrats  k  la  Grosse,  c.  12,  s.  1 ;  Voetj).  There  is 
nothing  in  the  books  to  show  that  such  a  lien  existed  Moreover, 
the  Admiralty  Court  did  not  administer  the  civil  but  the  common 
law.    It  conferred  no  more  extensive  rights  than  the  Common  Law 
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Courts  (as  is  clear  from  the  statutes  of  Sichard  II. ,  which  are  de- 
claratory) although  its  remedies  were  more  prompt  because  of  the 
class  of  cases  with  which  it  had  to  deal.  Whatever  the  civil  law 
may  have  been,  there  is  no  case  in  the  Admiralty  Court  before  the 
3  &  4  Vict  c.  65,  in  which  it  was  decided  that  there  was  a  mari- 
time lien  for  necessaries.  There  are  authorities  to  the  contrary. 
21ie  Vtow  Mina,  1  Dod.  234;  The  VibUia,  1  Wm.  Bob.  1,  6; 
Hussey  v.  Christie,  9  East,  426 ;  Abbott  on  Shipping,  5th  ed.  pp. 
108-117. 

The  question  whether  or  not  a  maritime  lien  exists  is  a  ques- 
tion of  right,  not  of  jurisdiction  or  remedy:  The  Neptune.  The 
words  of  the  Act "  shall  have  jurisdiction  to  decide,  &c.,  and  to 
enforce  payment,  &c. , "  do  not  expressly  confer  any  lien,  and  no 
lien  ought  to  be  implied  unless  it  is  absolutely  necessary.  Where 
the  Legislature  intended  to  confer  a  maritime  lien  it  did  so  clearly 
and  expressly.  See  7  &  8  Vict  c.  112,  s.  16,  and  the  Merchant 
Shipping  Act,  1854  (17  &  18  Vict  c.  104),  s.  191,  and  The  Parle- 
Tfient  Beige,  5  P.  D.  pp.  197,  211. 

Before  the  Act  the  Admiralty  Court  exercised  its  jurisdiction 
either  in  personam  or  in  rem.  It  is  not  contended  by  the  appel- 
lants that  where  it  is  exercised  in  personam  a  maritime  lien  is 
created,  and  it  is  inconsistent  to  say  there  is  a  maritime  lien  when 
the  proceedings  are  in  rem  but  not  if,  for  the  same  matter,  they 
are  in  personam. 

Prior  to  the  Act  some  proceedings  in  rem  were  independent  of 
maritime  lien,  e.  g. ,  actions  between  co-owners,  of  possession  and 
of  restraint     Therefore  it  is  not  a  correct  statement  of 
law  to  say  *  that  whenever  there  are  proceedings  in  rem  [*  276] 
there  is  a  maritime  lien. 

It  is  clearly  established  that  similar  words  in  the  24  Vict  c. 
10,  and  other  Acts,  do  not  confer  a  maritime  lien :  The  Two  Ellens  ; 
The  Rio  Tinto,  Dr.  Lushington  wavered  continually  in  his  con- 
struction of  the  Act  In  Tfie  Bold  Buccleugh,  it  was  assumed 
without  argument  —  not  decided  —  that  the  Act  gave  a  maritime 
lien  in  cases  of  collision  occurring  within  the  body  of  a  county. 

No  inconvenience  will  result  from  the  interpretation  contended 
for  by  the  respondents.  It  will  not  leave  the  appellants  without 
a  remedy  against  foreigners  but  will  prevent  lacfies  on  the  part  of 
material  men  in  enforcing  their  remedies  under  the  Act  and  so 
help  to  free  ships  from  secret  liens. 

VOL.  XXIV.— 40 
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[They  also  referred  to  the  following  authorities:  The  Zodiac, 
1  Hagg.  AA  320,  325 ;  The  Alina,  5  Ex.  D.  227 ;  Godolphin's 
Admiralty  Jurisdiction ;  Coote,  Admiralty  Practice  (ed.  1860),  p. 
193 ;  Williams  and  Bmce,  Admiralty  Practice,  p.  18 ;  Wynne's  Life 
of  Sir  Leoline  Jenkins,  vol.  i.  pp.  Ixxviii,  Ixxxiii;  A.  Browne's 
View  of  Civil  and  Admiralty  Law,  voL  ii.  (ed.  1802)  pp.  75,  81.] 

Baikes  replied. 

The  House  took  time  for  consideration. 

April  5.     Lord  Watson  :  — 

My  Lords,  this  appeal  is  taken  in  an  Admiralty  suit,  at  the 
instance  of  the  appellants,  for  recovery  of  moneys  said  to  have 
been  advanced  by  them  in  March,  1882,  for  equipping  and  supply- 
ing with  necessary  stores  the  Norwegian  ship  Heinrich  Bjom, 
which  was  then  lying  in  the  port  of  Liverpool.  The  action  is  in, 
rem,  that  being,  as  I  understand  the  term,  a  proceeding  directed 
against  a  ship  or  other  chattel  in  which  the  plaintiff  seeks  either 
to  have  the  res  adjudged  to  him  in  property  or  possession,  or  to 
have  it  sold,  under  the  authority  of  the  Court,  and  the  proceeds, 
or  part  thereof,  adjudged  to  him  in  satisfaction  of  his 
[*  277]  pecuniary  *  claims.  The  remedy  is  obviously  an  appro- 
priate one  in  the  case  of  a  plaintiff  who  has  a  right  of 
property  or  other  real  interest  in  the  ship,  or  a  claim  of  debt 
secured  by  a  lien  which  the  law  recognises.  We  have  been  in- 
formed that  under  the  recent  practice  of  the  Admiralty  Court  the 
remedy  is  also  given  to  creditors  of  the  shipowner  for  maritime 
debts  which  are  not  secured  by  lien ;  and  in  that  case  the  attach- 
ment of  the  ship,  by  process  of  the  Court,  has  the  effect  of  giving 
the  creditor  a  legal  nextbs  over  the  proprietary  interest  of  his 
debtor,  as  from  the  date  of  the  attachment 

The  position  of  a  creditor  who  has  a  proper  maritime  lien  differs 
from  that  of  a  creditor  in  an  unsecui^d  claim  in  this  respect,  — 
that  the  former,  unless  he  has  forfeited  the  right  by  his  own 
laches,  can  proceed  against  the  ship  notwithstanding  any  change 
in  her  ownership,  whereas  the  latter  cannot  have  an  action  in  rem 
unless  at  the  time  of  its  institution  the  res  is  the  property  of  his 
debtor.  In  the  present  case  there  was  a  change  in  the  ownership 
of  the  Heirmeh  Bj&m  between  March,  1882,  and  the  time  when 
this  suit  was  instituted.  Accordingly  it  is  not  matter  of  dispute 
that  the  action  must  be  dismissed,  if  the  appellants  have  not  a 
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maritime  lien  for  the  amount  of  their  advances,  which  attached 
to  and  followed  the  ship,  from  and  after  the  time  when  these 
advances  were  made. 

Before  the  year  1840  the  Court  of  Admiralty  never  possessed, 
although  it  did  occasionally,  when  not  prohibited,  exercise  juris- 
diction in  the  case  of  maritime  claims  arising  within  the  body  of 
a  county.  In  that  year  an  Act  was  passed  (3  &  4  Vict  c.  65)  for 
the  purpose,  as  expressed  in  the  title  and  preamble,  of  improving 
the  practice  a«d  extending  the  jurisdiction  of  the  High  Court  of 
Admiralty.  Sect.  6  enacts  that  in  future  that  Court  shall  "  have 
jurisdiction  to  decide  all  claims  and  demands  whatsoever  in  the 
nature  of  salvage  for  services  rendered  to,  or  damage  received  by, 
any  ship  or  sea-going  vessel,  or  in  the  nature  of  towage,  or  for 
necessaries  supplied  to  any  foreign  ship  or  sea-going  vessel,  and 
to  enforce  the  payment  thereof,  whether  such  ship  or  vessel  may 
have  been  within  the  body  of  a  county  or  upon  the  high  seas  at 
the  time  the  services  were  rendered,  or  damage  received,  or 
necessaries  furnished,  in  respect  of  which  such  claim 
*  is  made. "  By  sect  23  it  is  provided  that  nothing  con-  [*  278] 
tained  in  the  Act  shall  be  deemed  to  preclude  Her  Maj- 
esty's Courts  of  Law  and  Equity  from  continuing  to  exercise  the 
jurisdiction  which  they  previously  had  over  the  several  matters 
and  causes  of  action  therein  mentioned. 

I  do  not  think  it  necessary  to  refer  to  authorities  for  the  purpose 
of  establishing  that  by  the  law  of  England  persons  who  equip  or 
provide  necessaries  to  a  ship  in  an  English  port  have  no  prefer- 
ence over  other  creditors,  and  have  no  lien  upon  the  ship  itself  for 
recovery  of  their  demands.  The  law  upon  that  point  is  clear. 
But  the  appellants  rely  upon  the  provisions  of  sect  6  of  the  Act 
of  1840,  as  evidencing  the  intention  of  the  Legislature,  not  merely 
to  give  the  Court  of  Admiralty  jurisdiction  to  entertain  claims  for 
necessaries  supplied  to  a  foreign  ship  within  the  body  of  a  county, 
but  also  to  create  a  new  incident  of  the  claimant's  right  when  he 
elects  to  sue  in  that  Court.  It  seems  to  be  the  necessary  result 
of  the  appellants'  contention  that  the  claimant,  who  is  an  unse- 
cured creditor  without  any  preference,  when  he  seeks  to  enforce 
his  claim  elsewhere,  becomes,  by  virtue  of  the  Act,  a  creditor 
preferably  secured  when  he  brings  an  action  in  the  Court  of 
Admiralty. 

The  whole  provisions  of  the  Act  3  &  4  Vict  c.  65,  appear  to  me 
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to  relate  to  the  remedies  and  not  to  the  rights  of  suitors.  Sect  6 
merely  confers  *'  jurisdiction  to  decide  *  certain  claims  which  the 
Court  of  Admiralty  had  previously  no  power  to  entertain.  That 
enactment  enables  every  person  having  a  claim  of  the  nature  of 
one  or  other  of  those  specified  in  sect.  6  to  bring  an  action  for  its 
recovery  in  the  Admiralty  Court,  but  it  cannot  in  my  opinion  have 
the  effect  of  altering  the  nature  and  legal  incidents  of  the  claim. 
It  may  be  that  at  the  time  when  the  Act  of  1840  was  passed  it 
was  not  the  practice  of  the  Admiralty  Court  to  sustain  an  action 
in  rem,  except  at  the  instance  of  a  plaintiff  who  had  either  a  real 
right  in,  or  a  proper  lien  over,  the  vessel  against  which  it  was 
directed.  The  authorities  cited  at  the  bar  appeared  to  me  to  bear 
out  that  proposition ;  but  assuming  it  to  be  well  founded,  I  do  not 
see  how  it  can  affect  the  present  question,  because  it  is  admitted 

that  the  Court  entertained  actions  in  personam  as  well  as 
[*  279]  in  rem,  and  could,  therefore,  *  give  an  appropriate  remedy 

in  the  case  of  a  personal  claim  to  which  no  maritime  lien 
was  attached  It  was  argued  for  the  appellants  that  inasmuch  as 
in  sect  6  claims  for  necessaries  supplied  are  enumerated  in  con- 
nection with  claims  for  salvage,  and  for  damages  arising  from  col- 
lision (which  have  been  held  to  involve  a  maritime  lien),  it  must 
be  inferred  that  the  Legislature  means  that  a  right  of  lien  should 
also  be  recognised  in  the  case  of  a  claim  for  necessaries.  In  my 
opinion  it  is  impossible  to  derive  that  inference  from  the  terms  of 
the  clause  except  by  assuming,  as  Dr.  Lushington  seems  to  have 
done  in  the  case  of  Hie  Flecha,  1  Ecc.  &  Ad.  (Spinks),  438,  that 
the  main  object  of  the  Act  was  to  assimilate  the  law  of  England 
to  "  the  general  law  of  the  maritime  states  of  Europe. ' 

As  I  have  already  indicated,  that  appears  to  me  to  be  an  as- 
sumption inconsistent  alike  with  the  title  and  preamble  of  the 
Act  and  with  the  character  of  its  provisions.  Many  foreign  states, 
whose  systems  of  jurisprudence  are  based  on  the  civil  law,  admit 
a  maritime  lien  for  necessaries,  but  the  ground  upon  which  the 
Courts  of  England  have  declined  to  recognise  such  a  lien  is  not, 
in  my  opinion,  that  it  is  opposed  to  some  rule  or  principle  peculiar 
to  English  law,  but  that  it  is  contrary  to  the  general  principles 
of  the  law  merchant  The  law  of  Scotland  is  to  a  great  extent 
founded  upon  the  civil  law ;  yet  in  the  case  of  Wood  v.  Hamilton, 
3  Paton,  Sc.  App.  Cas.  148,  the  Court  of  Session  held  that  no 
hypothec  existed  for  repairs  or  furnishings  in  a  home  port,  being 
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of  opinion  that  the  question  ought  to  be  determined  not  according 
to  the  civil  law,  but,  as  in  England,  upon  general  principles  of 
commercial  law,  and  the  judgment  was,  on  appeal,  aflSrmed  by 
this  House.  To  my  mind  it  is  scarcely  conceivable  that  the  Leg- 
islature, if  it  had  been  their  intention  to  assimilate  our  commer- 
cial law  to  that  of  the  foreign  states  referred  to  by  Dr.  Lushington 
in  the  case  of  The  Flecha,  should  have  endeavoured  to  eflfect  that 
object  by  confining  the  assimilation  to  suits  instituted  in  the  Eng- 
lish Court  of  Admiralty. 

It  was  further  argued  that  your  Lordships  are  precluded  from 
deciding  that  sect  6  does  not  create  any  maritime  lien  in  the  case 
of  claims  for  necessaries,  by  an  authoritative  course  of 
*  decisions  and  practice  to  the  contrary  in  the  Courts  be-  [*  280] 
low.  I  do  not  think  it  necessary  to  refer  in  detail  to  the 
authorities  bearing  upon  this  point,  which  were  carefully  reviewed 
by  Fry,  L.  J.,  in  delivering  the  judgment  of  the  Court  of  Appeal. 
The  case  of  The  Flecha,  which  was  decided  by  Dr.  Lushington  in 
1854,  does  not  seem  to  me  to  be  a  direct  authority  in  support  of 
the  appellants'  argument.  It  was,  no  doubt,  an  action  in  rem  for 
necessaries ;  but  the  owner,  on  whose  credit  the  furnishings  were 
made,  appeared  and  put  in  bail,  and  the  report  of  the  case  does 
not  indicate  that  any  question  was  raised  in  regard  to  lien.  In 
the  case  of  The  West  Friesland,  Swa.  454,  in  1859,  and  of  The 
Ella  A.  Clark,  Br.  &  L.  32,  in  1863,  the  same  learned  Judge  did 
decide  in  terms  that,  in  virtue  of  sect.  6  of  the  Act  of  1840,  the 
plaintiffs,  who  sued  in  respect  of  necessaries  supplied  to  a  foreign 
ship  in  a  home  port,  had  a  maritime  lien,  and  were  consequently 
entitled  to  proceed  in  rem,  although  the  ship  had  been  transferred 
in  bond  fide  to  a  new  owner.  His  judgment  in  Th^  West  Fries- 
land  was  recalled,  on  appeal,  by  the  Privy  Council,  who  disposed 
of  the  case  on  other  grounds,  and  carefully  avoided  any  expression 
of  opinion  upon  the  law  which  had  been  laid  down  in  the  Court 
below.  So  far,  therefore,  as  regards  judicial  decision,  the  argu- 
ment of  the  appellants  appears  to  me  to  rest  upon  the  judgment  of 
Dr.  Lushington  in  the  case  of  The  Mia  A,  Clark  No  one  has 
done  more  to  impair  the  authority  of  his  decisions  in  The  West 
Friesland  and  The  Ella  A,  Clark  than  Dr.  Lushington  himself, 
by  his  clear  statement  of  the  law  in  other  cases.  The  principle  of 
these  decisions  has  never  been  confirmed  or  approved  of  by  any 
Court  of  Appeal.     They  were  referred  to  by  the  Privy  Council  in 
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The  Two  Ellens,  L.  R  4  P.  C.  161,  167,  and  The  Rio  TirUo.  9 
App.  Cas.  356,  861 ;  but  the  language  used  in  the  former  of  these 
cases  by  Mellish,  L.  J. ,  and  in  the  latter  by  Sir  James  Haknek, 
appears  to  me  to  be  as  much  calculated  to  suggest  doubt  as  to  im- 
ply approval. 

In  these  circumstances  I  have  come  to  the  same  conclusion  as 
the  Court  of  Appeal.  I  do  not  think  that  there  is  any 
[*  281]  decision  *  of  such  authority,  or  that  any  such  case  of  com- 
munis error  has  been  made  out,  as  would  justify  your 
Lordships  in  refusing  to  give  effect  to  the  provisions  of  sect  6  of 
the  Act  of  1840,  according  to  their  just  construction. 

I  am,  therefore,  of  opinion  that  the  order  of  the  Court  of  Appeal 
must  be  affirmed,  and  I  move  accordingly,  and  that  the  respondents 
do  have  the  costs  of  this  appeal 

Lord  Bramwell  :  — 

My  Lords,  the  question  is  whether  the  appellants  have  a  mari- 
time lien  on  the  Heinrich  Bjom,  that  is,  a  right  to  have  satis- 
faction from  the  ship  of  a  claim  arising  when  the  ownership 
of  the  vessel  was,  as  to  five-sixths,  different  from  what  it  was 
when  the  suit  now  before  us  was  instituted.  The  claim  is  for 
necessaries,  or  money  advanced  to  purchase  necessaries,  for  the 
outfit  of  the  ship,  a  foreign  ship,  lying  at  Liverpool  I  will 
assume  there  was  such  supply  or  loans.  Now,  no  such  lien  ex- 
isted, it  is  admitted  on  all  sides  and  is  certain,  before  3  &  4  Vict 
c.  65,  s.  6,  and  also  certain  that  if  it  now  exists  it  was  given  by 
that  statute.  But  it  is  also  certain  that  it  is  not  thereby  ex- 
pressly given.  For  the  words  of  the  section  are:  "The  High 
Court  of  Admiralty  shall  have  jurisdiction  to  decide  all  claims 
and  demands  for"  certain  specified  matters,  including  "neces- 
saries supplied  to  any  foreign  ship,  and  to  enforce  payment  thereof, 
whether  it  may  have  been  within  the  body  of  a  county  or  upon 
the  high  seas  "  when  the  necesswes  were  supplied.  Not  a  word 
about  a  lien ;  jurisdiction  alone  is  given.  So  that  if  a  lien  is  given 
it  is  by  implication  only. 

Now,  I  think,  that  where  the  Legislature  in  its  laws,  or  parties 
in  their  agreements,  might  have  expressly  stated  a  particular  in- 
tention and  have  not,  that  intention  ought  not  to  be  implied,  and 
the  law  or  agreement  dealt  with  as  if  the  intention  were  expressed, 
without  the  most  cogent  considerations  amounting  almost  to  a 
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necessity.  I  am  of  opinion  that  they  do  not  exist  as  to  this 
statute.  Let  us  examine  the  grounds  on  which  it  is  contended 
they  do. 

In  the  first  place  it  is  said  that  the  object  of  the  Legislature 
was  to  assimilate  the  law  of  England  to  the  law  of  other 
European  *  countries,  that  other  European  countries  gave  [*  282] 
such  a  lien,  and  that,  therefore,  it  ought  to  be  implied  that 
this  statute  gives  it  But  we  shall  see  presently  that  this  assimi- 
lation would  make  the  law  of  England  difTerent  to  that  of  Scotland 
and  Ireland,  and,  as  my  noble  and  learned  friend  who  has  just 
addressed  your  Lordships  has  said,  it  would  make  the  rights  differ- 
ent if  administered  in  a  Court  of  common  law  from  what  they  are 
in  the  Admiralty  Court. 

Then  it  is  said  that  our  law  gave  such  a  lien  where  the  supply 
was  at  sea,  and  that  it  follows  that  when  the  statute  gives  juris- 
diction for  necessaries  supplied  within  the  body  of  a  county  the 
lien  is  given.  As  to  this,  there  is  a  failure  to  show  that  our  law 
did  give  such  a  lien  for  necessaries  supplied  on  the  high  seas. 
Lord  Tenterden's  opinion  is  to  the  contrary ;  see  also  the  Privy 
Council  case  reported  in  3  Knapp,  Privy  Council,  94  Further, 
3  4  4  Vict  c.  65,  is  a  law  relating  to  the  English  Court  of  Admi- 
ralty only.  It  does  not  affect  Ireland  or  Scotland.  And  if  con- 
struing it  as  the  appellants  require  would  make  our  law  in  England 
like  that  of  foreign  nations,  it  would  make  it  unlike  that  of  Ire- 
land, and,  as  I  am  informed  by  my  noble  and  learned  friend  who 
has  just  addressed  your  Lordships,  unlike  that  of  Scotland.  The 
truth  is,  that  the  Legislature,  or  draftsman  of  the  Act  was  not 
thinking  of  a  maritime  lien,  and  if  it  has  been  given,  it  has  been 
so  unintentionally. 

But  then  it  was  said  that  jurisdiction  is  given  in  cases  of  salvage 
and  collision,  and  that  as  to  them  a  maritime  lien  existed  when 
the  salvage  or  collision  arose  on  the  high  seas,  and  that  it  could 
not  be  intended  that  there  should  not  be  a  similar  law  if  they 
arose  within  the  body  of  a  county,  that,  therefore,  the  words  of  the 
statute  by  implication  give  such  lien  in  those  cases,  and  are  there- 
fore suflBcient  to  give  it  in  the  case  of  necessaries.  Now  it  may  be 
admitted  that  it  would  be  strange  that  if  a  collision  occurred  just 
below  the  Nore  there  should  be  a  maritime  lien,  while  if  it  was 
just  above  there  should  not  be.  How  that  may  be  I  do  not  say, 
but  assuming  there  would  be  a  maritime  lien  in  case  of  a  collision 
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within  a  county,  and  that  it  might  be  in  a  sense  said  to  be  given 
by  the  statute,  it  by  no  means  follows  that  one  is  given  in 
[*  283]  the  cases  of  towage  or  necessaries.  It  may  well  *  be  that 
salvage  and  collision  within  counties  are  put  in  the  same 
plight  and  condition  as  on  the  high  seas,  without  the  consequence 
as  to  necessaries  contended  for.  Jurisdiction  is  by  the  section 
given  in  cases  of  "  towage,"  and  it  cannot  be  pretended  that  there 
was  any  maritime  lien  as  to  that  when  it  occurs  on  the  high  seas. 
It  was,  indeed,  said  it  was  a  sort  of  salvage,  but  it  certainly  is  not. 
And  the  Admiralty  Court,  I  take  it,  would  have,  under  the  stat- 
ute, jurisdiction  in  a  case  of  towage  where  the  ship  had  been  let 
and  the  owner  was  not  liable. 

I  do  not  see,  therefore,  any  reason  for  implying  that  which,  if 
intended,  might  have  been  expressly  stated.  But  there  are  many 
reasons  to  the  contrary  besides  the  general  one  against  needless 
implication.  The  law  would,  as  I  have  said,  be  made  different 
to  the  law  of  Ireland  and  Scotland.  Further,  when  the  Legisla- 
ture meant  to  give  a  lien,  it  knew  how  to  do  so,  and  did  it  in 
express  terms,  as  in  the  case  of  masters'  wages :  7  &  8  Vict.  c.  112, 
s.  16,  and  the  Merchant  Shipping  Act,  1854,  s.  191.  Then  it  is  not 
given,  as  it  might  have  been,  for  necessaries  supplied  in  cases 
where  jurisdiction  is  given  by  24  Vict.  c.  10,  s.  5.  Further,  if 
giving  the  Admiralty  jurisdiction  would  give  a  maritime  lien,  the 
effect  of  24  Vict.  c.  10,  would  be  to  give  a  maritime  lien  for  the 
rent  of  a  house. 

The  statute  gave,  as  it  says,  jurisdiction  and  jurisdiction  only ; 
a  jurisdiction  over  matters  arising  within  the  body  of  a  county  as 
to  which  there  was  jurisdiction  before  if  they  arose  on  the  high 
seas ;  a  jurisdiction  to  decide  all  such  claims  and  demands,  and 
enforce  payment  thereof.  Jurisdiction  as  to  towage  was  not 
created  by  the  statute.  It  existed  before  with  no  maritime  lien 
(Williams  &  Bruce,  Admiralty  Practice,  p.  152). 

But  the  decisions  must  be  examined.  I  cannot  help  thinking 
that  the  confusion  which  exists  in  them  is  attributable  to  a  notion 
that  Admiralty  jurisdiction  only  existed  where  there  was  a  mari- 
time lien,  so  that  to  give  jurisdiction  was  to  give  a  lien.  That 
the  law  was  so,  was  stoutly  contended  before  us ;  but  ultimately, 
and  most  properly,  that  was  given  up,  on  the  strength  of  authori- 
ties showing  beyond  doubt  that  Admiralty  jurisdiction  exists  and 
always  existed  where  there  was  no  such  lien.     Proceedings  might 
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be  in  personam  without  the  res  being  affected  And 
when  they  *  were  in  rem,  though  a  security  might  be  ob-  [*  284] 
tained  for  the  payment  of  what  was  recovered,  it  might 
well  be  that  there  was  no  lien.  With  respect  to  the  decisions 
of  Dr.  LusHlNGTON,  I  shall  content  myself  with  saying,  with  a 
most  affectionate  respect  for  his  memory,  that  they  neutralise  each 
other,  —  that,  if  anything,  they  are  more  against  than  in  favour  of 
the  lien  claimed,  especially  his  decision  and  reasons  for  it  in  The 
Alexander,  1  Wm.  Eob.  288,  346.  And  here  I  may  observe  that  I 
agree  in  the  remark  of  Fry,  L  J.,  that  the  jurisdiction  given  was 
not  an  old  one  revived,  for  it  was  prohibited  because  it  did  not 
exist  rightfully.  In  The  Bold  Buccleugh,  7  Moore  P.  C.  267,  it  was 
assumed  that  a  maritime  lien  existed  in  cases  of  collision  within  the 
body  of  a  county,  which  could  only  be  because  it  was  given  by  3  & 
4  Vict.  But  two  remarks  are  to  be  made  on  that  case :  one  that  it 
was  assumed  without  discussion ;  the  other,  that  even  if  it  was 
given  it  was  in  cases  of  collision ;  as  I  have  said,  it  does  not  follow 
that  it  was  so  in  the  case  of  necessaries. 

But  then  there  is  the  opinion  of  Mellish,  L.  J.,  in  L.  B.  4 
P.  C.  161,  where  he  says  their  Lordships  are  of  opinion  that 
the  case  of  necessaries  may  be  supported  on  the  ground  that 
though  the  words  are  hardly  sufficient  to  create  a  maritime 
lien,  yet  "  it  appears  designed  to  enlarge  the  jurisdiction  the  Ad- 
miralty already  had  in  matters  forming  the  subject  of  a  mari- 
time lien."  The  following  remarks  arise  on  this.  It  is  obiter; 
that  does  not  show  a  remark  is  valueless,  but  it  certainly  shows 
that  it  is  not  so  valuable  as  a  specific  decision  on  a  question 
directly  raised.  If  the  question  had  been  raised  there,  I  do  not 
think  Mellish,  L.  J.,  would  have  said,  as  he  did,  that  it  was  "  a 
matter  forming  the  subject  of  a  maritime  lien."  Further,  the 
expression  is  "their  Lordships  are  of  opinion  that  the  decisions 
may  be  supported."  I  am  not  sure  that  means  more  than  "  pos- 
sibly may  be." 

The  case  of  The  Bio  Tinto,  9  App.  Cas.  356,  is  in  point,  and  the 
reasoning  there  used  may  be  entirely  adopted.  It  convincingly 
decides  that  there  is  no  maritime  lien  for  necessaries  as  in  the 
present  case  is  contended  for. 

I  have  reason  for  saying  that  the  opinion  I  am  now 
expressing  *  is  not  opposed  to  that  of  the  President  of  the  [*  285] 
Probate  and  Admiralty  and  Admiralty  Division. 
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On  these  grounds  and  authorities  I  am  of  opinion  that  no 
maritime  lien  existed  in  this  case  and  that  the  judgment  should 
be  alBfirmed. 

Lord  FitzGerald  :  — 

My  Lords,  I  had  the  honour  of  being  one  of  the  tribunal  which 
decided  the  appeal  in  the  case  of  The  Rio  Tinio,  9  App.  Gas.  356, 
and  I  then  formed  an  opinion  on  the  question  whether  the  6th 
section  of  the  3  &  4  Vict.  c.  65,  created  a  maritime  lien  for  *'  neces- 
saries supplied  to  a  foreign  ship  "  which  I  have  not  had  since  any 
reason  to  change.  The  Judicial  Committee  had  in  that  case  to 
consider  this  very  question:  their  decision  was  unanimous,  and 
the  reason  for  it  as  delivered  by  Sir  Jahss  Hannen  met  with 
the  entire  approval  of  the  Lords  present  It  is  a  case  in  point, 
though  it  does  not  decide  the  very  same  question  as  that  now 
before  us,  but  I  agree  with  my  noble  and  learned  friend  (Lord 
Bbamwell)  that  the  ''reasoning  there  used  may  be  entirely 
adopted."  The  conclusion  which  I  had  reached  in  the  case  of 
The  Bio  TirUo  is  in  precise  accordance  with  the  decision  which 
my  noble  and  learned  friends  have  just  announced  and  with  the 
clear  and  exhaustive  judgment  of  the  Court  of  Appeal  as  delivered 
by  Fry.  L.  J. 

The  course  of  this  cause  has  been  very  singular.  The  plain- 
tiffs in  their  statement  of  claim  do  not  allege  or  set  up  any 
maritime  lien,  and  the  defence  was  substantially  a  denial  that, 
save  as  to  a  small  sum  paid  into  Court,  any  necessaries  had  been 
supplied  by  the  plaintiffs.  It  came  before  Sir  James  Hannek 
for  trial,  but  the  allegation  of  a  maritime  lien  does  not  appear  to 
have  been  raised,  nor  was  his  attention  at  all  directed  to  it.  The 
parties  then  went  before  the  Court  of  Appeal,  and  it  was  in 
the  argument  there  that  maritime  lien  was  for  the  first  time 
suggested. 

I  entirely  concur  with  my  noble  and  learned  friends  and  have 
nothing  to  add  to  their  reasons.  I  desire  to  point  out  that  the 
two  main  propositions  on  which  Mr.  Cohen  rested  the  appellants' 
case  —  viz.:  1.  That  at  the  time  when  The  Bold  Bue- 
[*  286]  cleugh,  7  Moore  P.  C.  267,  was  *  decided  there  was  no  pro- 
ceeding in  rem  in  the  Admiralty  Court  save  where 
there  was  a  maritime  lien;  and,  2.  That  there  was  no 
procedure  in   that    Court  to    found   jurisdiction  except    where 
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there    was    a    maritime    lien  —  were    not   shown    to    be    well 
founded. 

It  must  now  be  taken  as  established  that  prior  to  1840  the 
Ck)urt  of  Admiralty  did  exercise  a  jurisdiction  in  rem  for  the 
purpose  of  enforcing  a  claim  against  the  owner  though  there  was 
no  maritime  lien,  and  also  in  personam  in  proper  cases. 

Order  appealed  from  affirmed  ;  and  appeal  dismissed  with  costs. 

Lords'  Journals,  5th  April,  1886. 


Hamilton  v.  Baker. 
The  ''Sara.*' 

14  App.  Cm.  209-227  (».  c.  58  L.  J.  P.  67  ;  61  L.  T.  26 ;  38  W.  R.  129). 

Disbursements.  —  Master  of  Ship,  —  Maritime  Lien  for  Necessaries.  —      [209] 
Admiralty  Court  Act,  1861,  (24  Vict.  c.  10),  s.  10.  —  Admiralty  Court 
Act,  1840  (3  4fc  4  Vict.  c.  66),  *.  6.  —  Merchant  Shipping  Act,  1864  (17  Sr 
18  Vict.  c.  104),  *.  191. 

The  Admiralty  Court  Act,  1861  (24  Vict.  e.  10),  does  not  give  the  master  a 
maritime  lien  on  the  ship  for  disbarsements. 

Appeal  from  a  decision  of  the  Court  of  Appeal  (12  P.  D.  158). 

The  respondent  was  the  master  of  the  steamship  Sara,  the  own- 
ers of  which  had  in  1884  mortgaged  her  to  the  appellants,  but  had 
kept  possession.  At  St.  Vincent  in  March,  1885,  the  respondent 
drew  a  bill  upon  the  owners  for  necessaries  (coals  and  port  charges) 
to  enable  the  ship  to  complete  her  voyage  home.  The  bill  was  dis- 
honoured by  the  owners.  The  appellants  having  taken  possession 
of  the  ship,  she  was  sold  for  less  than  the  mortgage  debt. 

After  the  sale  the  respondent,  being  liable  on  the  bill,  brought 
this  action  in  rem  against  the  owners  in  the  Admiralty  Court  for 
the  amount  of  the  bill.  The  owners  did  not  appear  in  the  action, 
but  the  appellants  intervened  as  mortgagees  and  defended  the  ac- 
tion on  two  grounds :  first,  that  a  master  has  no  maritime  lien  for 
disbursements,  and,  secondly,  that  a  mere  liability  on  a  bill  is  not 
a  disbursement. 

Butt,  J.,  determined  both  points  against  the  defendants,  and 
gave  judgment  for  the  plaintiff  for  the  amount  claimed.  This  de- 
cision was  affirmed  by  the  Court  of  Appeal  (Lord  Esher,  M.  R., 
LiNDLEY  and  Lopes,  L.  JJ.,  12  P.  D.  158).  The  defendants  brought 
the  present  appeal. 
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[•210]  •1888.  Nov.  30,  Dec.  3,4.  Finlay,  Q.  C.  (A.  E.  Nelson, 
with  him),  for  the  appellants :  — 
Two  questions  arise :  first,  whether  a  master  has  a  maritime  lien 
for  disbursements ;  secondly,  whether  (assuming  he  has)  his  lia- 
bility on  a  bill  drawn  for  necessaries  is  a  disbursement.  On  the 
first  and  principal  question  the  Court  of  Appeal  went  upon  the 
ground  that  for  many  years  mortgagees  have  in  consequence  of 
the  decision  in  The  Mary  Ann,  L.  R  1  A.  &  E.  8,  recognised  in 
practice  the  priority  of  the  master's  lien  for  necessaries,  and  that 
it  would  be  unjust  to  those  who  had  so  paid  not  to  make  other 
mortgagees  pay.  But  the  doctrine  of  communis  error  is  only  ap- 
plicable where  a  certain  meaning  has  been  given  to  an  instrument, 
and  parties  are  supposed  to  have  contracted  on  that  basis.  The 
claim  to  a  maritime  lien  is  founded  on  the  Admiralty  Court  Act, 
1861  (24  Vict.  c.  10),  s.  10,^  "  The  High  Court  of  Admiralty  shall 
have  jurisdiction  over  any  claim  by  a  seaman  ...  for  disburse- 
ments made  by  him  on  account  of  the  ship."  But  conferring  on 
a  Court  jurisdiction  to  determine  the  rights  of  parties  does  not 
alter  the  nature  of  those  rights.  That  was  decided  in  The  ffeinrtch 
Bjom,  11  App.  Gas.  270,  upon  precisely  similar  words  in  the  Act  of 
1840  (3  &  4  Vict  c.  65),  s.  6.  The  anomalies  which  would  exist 
if  such  a  lien  existed  are  there  pointed  out.  It  would  be  strange 
if  the  words  "  shall  have  jurisdiction  "  confer  no  lien  in  the  Act  of 
1840,  and  do  confer  one  in  the  Act  of  1861.  The  practice  relied 
on  by  the  Court  of  Appeal  arose  after  the  decision  in  The  Mary 
Ann,  where  Dr.  Lushington  for  the  first  time  held  that  a  master 
had  a  maritime  lien  for  disbursements  under  the  Act  of  1861.  But 
that  decision  was  based  upon  his  own  erroneous  decision  in  The 
Olentanner,  Swa.  415,  where  he  held  that  under  the  Mer- 
[*  211]  chant  Shipping  Act,  *  1854,  s.  191,  if  in  a  suit  by  a  master 
for  his  wages  any  right  of  set-off  or  counter-claim  was  set 
up  the  master  had  a  maritime  lien  for  disbursements  as  well  as 
for  wages,  though  sect.  191  gave  it  in  terms  only  for  wages.  If 
sect.  191  did,  as  Dr.  Lushington  held,  confer  a  maritime  lien  for 

1  The  Admiraltj  Coart  Act,  1861  (24  hy  him  on  board  the  ship,  and  for  disbune- 

Vict.  c.  10),  8.  10:  "The  High  Coart  of  ments  made  by  him  on  account  of  the 

Admiralty  shall  haye  jarisdiction  over  any  ship.  .  .  .'* 

claim  by  a  seaman  of  any  ship  for  wages  Sect.  35  :  *'  The  jorisdiction  conferred 

earned  by  him  on  board  the  ship,  whether  by  this  Act  on  the  High  Coart  of  Admir- 

the  same  be  due  nnder  a  special  contract  alty  may  be  exercised  either  by  proceed- 

or  otherwise,  and  also  oyer  any  claim  by  ing^s  tn  r«m  or  by  proceedings  inperwnam" 
the  master  of  any  ship  for  wages  earned 
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disbursements,  it  would  also  confer  one  for  all  debts  owing  to  the 
master  by  the  owners  on  matters  entirely  extraneous  to  the  ship, 
for  the  Court  has  jurisdiction  to  "adjudicate  upon  all  questions 
and  settle  all  accounts  then  arising  or  outstanding  and  unsettled 
between  the  parties."  The  cases  subsequent  to  Hie  Mary  Ann 
only  followed  that  decision,  and  do  not  add  weight  to  the  author- 
ity :  in  most  of  them  the  lien  being  assumed ;  e.  g.y  The  Edward 
Oliver,  L.  R  1  A.  &  E.  379 ;  7%«  Feronia,  L.  R.  2  A.  &  E.  65 ; 
The  Marco  Polo,  24  L.  T.  (N.  S.)  804.  1  Asp.  Mar.  L.  C.  (N.  S.)  54 ; 
Hie  Limerick,  1  P.  D.  292 ;  In  re  Bio  Oravde  Do  Svl  Steamship 
Company,  5  Ch.  D.  282 ;  The  Fairport,  8  P.  D.  48.  In  The  Ring- 
dove, 11  P.  D.  120,  Sir  J.  Hannen  held  himself  bound  by  the  cur- 
rent of  authority,  though  not  satisfied  with  the  reasoning.  There 
may  be  a  right  to  sue  the  ship  and  yet  no  maritime  lien :  7%« 
Pacific,  Br.  &  L.  243 ;  The  Two  Ellens,  L.  R  4  P.  C.  161 ;  The  Pieve 
Superiore,  L.  R  5  P.  C.  482 ;  The  Rio  Tinto,  9  App.  Cas.  356. 

As  to  the  second  point,  the  lien  (if  any)  for  "  disbursements  " 
can  only  be  for  moneys  paid,  not  for  liabilities.  It  was  so  held  in 
The  Chieftain,  Br.  &  L  104,  and  The  Edwin,  Br.  &  L.  281.  The 
dictionary  meaning  of  the  word  is  to  "  spend  or  lay  out  money," 
Johnson ;  to  "  take  out  of  the  burse  or  purse :  to  expend,  defray 
expenses,  costs,  and  charges,"  Richardson.  There  is  no  idea  of 
credit  in  the  word.  If  such  a  claim  be  allowed  the  master  can 
create  a  lien  to  any  extent  by  incurring  liabilities  for  necessaries, 
though  he  could  not  by  a  bottomry  bond. 

Sir  Walter  Phillimore  and  J.  Gorell  Barnes,  Q.  C,  for  the  re- 
spondent :  — 

The  principal  question,  whether  there  is  a  maritime  lien 
for  *  disbursements,  is  of  great  mercantile  importance,  and  [*  212] 
arises,  or  may  arise,  in  every  foreign  port  entered  by  a 
British  ship  where  the  master  has  to  order  necessaries  to  enable 
the  ship  to  complete  her  voyage.  On  the  authorities  it  is  at  the 
least  a  matter  of  considerable  doubt.  A  Court  should  therefore 
incline  to  support  decisions  upon  the  authority  of  which  hundreds 
of  claims  have  for  many  years  been  settled  in  the  Admiralty  Court 
If  the  master  had  instead  of  drawing  a  bill  given  a  bottomry  bond 
it  would  have  had  priority  over  the  mortgagees.  This  he  might 
have  done  in  the  present  case,  the  things  ordered  being  necessaries 
for  the  completion  of  the  voyage,  and  the  master  being  without 
credit.    But  there  are  objections  to  bottomry  bonds;  they  are  more 
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expensive,  and  they  bind  the  cargo.  The  electric  telegraph  has 
almost  killed  bottomry  bonds.  These  objections  do  not  exist  in 
the  case  of  bills  drawn  by  the  master,  and  from  a  commercial  point 
of  view  it  is  very  desirable  that  the  lien  claimed  should  prevaiL 

A  maritime  lien  was  given  to  the  master  for  his  wages  by  7  &  8 
Vict  c.  112,  s.  16,  in  the  case  of  the  owner's  bankruptcy.  To  rem- 
edy the  injustice  which  arose  where  the  owner  had  a  larger  claim 
against  the  master  than  the  master  had  for  his  wages,  the  Mer- 
chant Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  s.  191,  was  passed; 
see  The  Jvlindur^  1  Ecc.  &  Ad.  (Spinks)  71,  74.  That  section  ex- 
tended the  lien  to  all  cases,  and  where  a  set-oflf  or  counter-claim 
was  made  so  that  the  whole  accounts  could  be  gone  into,  a  mari- 
time lien  was  by  implication  given  for  the  master's  disbursements. 
In  that  section  "accounts"  must  mean  accounts  relating  to  the 
ship,  not  private  or  extraneous  accounts  between  the  master  and 
the  owners  not  relating  to  the  ship,  for  it  could  not  mean  all  ques- 
tions without  limit,  e,  jr.,  a  suit  for  specific  performance.  So  read- 
ing the  words  there  is  nothing  unreasonable  in  the  lien.  But  this 
lien  only  existed  when  a  set-oflf  or  counter-claim  was  made,  and  to 
remedy  this  inconvenience  came  the  Act  of  1861,  which  by  sect.  10 
impliedly  confers  a  lien  for  disbursements  in  all  cases.  The  inten- 
tion to  confer  a  lien  becomes  more  apparent  by  comparing  the  lan- 
guage of  sect  10  with  that  of  sects.  4,  5,  6,  7,  and  8.    The  Act 

gives  jurisdiction  in  three  cases:  damage  done  by  any 
[•213]  ship,  *  wages  whether  due  under  a  special  contract  or 

otherwise,  and  disbursements.  It  gives  jurisdiction  ex- 
pressly, and  therefore  by  implication  the  rights  without  which 
that  jurisdiction  was  never  exercised.  This  must  have  been  so  in 
collisions,  for  it  is  impossible  to  suppose  that  if  a  collision  occurred 
on  the  high  seas  there  would  be  a  lien,  and  no  lien  if  it  occurred 
within  the  body  of  a  county  :  see  per  Lord  Bramwell  in  The  Hein- 
rich  Bjom,  11  App.  Cas.  at  p.  282.  Then  if  a  lien  as  to  collisions, 
why  not  as  to  disbursements  ?  The  defective  jurisdiction  which 
the  Act  of  1861  was  intended  to  remedy  is  referred  to  by  Dr. 
LusHlKGTON  in  The  Harriet,  Lush.  285,  291.  It  is  said  that  some 
proceedings  in  rem  are  independent  of  maritime  lien,  but  only  two 
instances  can  be  given,  "  actions  between  co-owners,  of  possession 
and  of  restraint ;  **  see  the  argument  for  the  respondents  in  The 
Hcinrich  Bjorn,  11  App.  Cas.  at  p.  275,  and  Williams  and  Bmce's 
Admiralty  Practice,  2nd  ed.  pp.  25,  26.     Speaking  generally,  in  all 
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cases  where  the  Court  of  Admiralty  has  jurisdiction  in  rem,  there 
a  maritime  lien  exists.  7%e  Bold  Buccleugh,!  Moore  P.  C.  267,  284. 
It  is  reason  and  good  sense  that  if  the  mortgagee  does  not  take 
possession,  but  allows  the  mortgagor  to  keep  possession,  the  mort- 
gagee should  be  postponed  to  the  claim  for  necessaries,  he  having 
had  the  benefit  of  the  disbursements  without  which  he  could  not 
have  received  the  freight  or  realised  his  security.  A  mortgagee  is 
bound  by  a  beneficial  charter  entered  into  by  the  mortgagor  in  pos- 
session.    Collim  V.  Lamport,  4  D.  J.  &  S.  500,  34  L.  J.  Ch.  196. 

[They  also  discussed  all  the  cases  cited  eontrd,  and  in  addition 
referred  to  The  Daring,  L.  R.  2  A  &  E.  260.] 

[Lord  Halsbury  referred  to  Bristow  v.  WhitToore,  9  H.  L.  C. 
391.] 

As  to  the  second  point,  the  master  has  paid  for  the  necessaries 
when  he  has  drawn  the  bill,  for  he  is  liable  on  it.  The  decisions 
in  The  Chieftain  and  The  Edwin  were  reviewed  in  The  Feronia 
and  The  Bed  Bose,  L.  R  2  A.  &  E.  80,  n.  They  are  also  in- 
consistent *  with  the  decisions  in  The  Limerick,  1  P.  D.  [*  214] 
292,  411,  In  re  Bio  Grande  Do  Sul  Steamship  Co.  and  The 
Fairport. 

A.  E.  Nelson,  in  reply :  — 

If  the  Act  of  1861  confers  the  lien  contended  for  the  law  will  be 
different  not  only  to  that  administered  in  Scotland  and  Ireland,  but 
to  that  administered  in  the  forty-five  places  referred  to  in  the 
schedule  to  the  Vice-Admiralty  Courts  Act,  1863,  26  &  27  Vict, 
c.  24,  see  s.  10. 

The  House  took  time  for  consideration. 

1889.    May  27.    Lord  Halsbuby,  L.  C.  :  — 

My  Lords,  in  this  case  the  plaintiff  William  Baker  brought  an 
action  in  rem  against  the  owners  of  the  steamship  Sara  as  defend- 
ants.  The  plaintiff  claimed  for  disbursements  which  had  been 
supplied  upon  his  order  as  master  of  the  steamship  Sara  at  St 
Vincent,  in  March,  1885. 

The  appellants  intervened  in  the  action,  and  their  ease  was  that 
they  had  taken  a  mortgage  of  the  vessel  on  the  23rd  of  April,  1884 ; 
and  stripped  of  the  other  questions  which  have  been  disposed  of  by 
the  evidence,  the  only  real  question  is  whether  under  the  circum- 
stances I  have  stated,  the  plaintiff  Baker  had  a  maritime  lien  for 
his  disbursements.    I  believe  the  question  might  be  even  more 
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^onirraiiionalv  ^taosd  bjsajing,  that  the  question  is  whether  the 
'uieaL-n  j£  Lr.  LrffliSGTOS  in  the  case  of  The  Mary  Ann,  L.  R 
1  ^  jc  2>  i.  301  be  npported  by  jour  Lordships'  House. 

:?•  w:  zmt  pmpostiDiis  are  absolutely  certain :  one  is  that  before 
l-T-t  3u  sack  am  could  be  claimed,  and  the  other  that  neither  the 
.:it-r  f  l^o-t  aiJT  die  Act  of  1861  created  such  a  lien  in  express 
tferma.  ThA  jEzoments  addressed  to  your  Lordships,  singularly 
•aLi-»Bp.  m  31  snne  of  their  aspects  very  effectively  answered  by 
5*»3ii?   f  ±u  paaHSges  in  the  very  judgment  relied  on. 

Ir  ^  3xt^  tme  t»  aay  that  the  mere  enacting  by  the  Admiralty 
J-urr  Ais:  dmt  aie  H^  Court  of  Admiralty  shall  have  jurisdiction 
purport  to  confer  a  maritime  lien.  Dr.  Lushington  him- 
/^IL?'  stif  •ays  that  the  same  enactment  provides  that  the 
ppxeetiings  in  that  Court  may  be  either  in  rem  or  in 
^n%wB».  Further,  he  says  that  there  is  a  clear  distinction  be- 
:T««ea  A  oiaririme  lien  and  a  claim  the  payment  of  which  the  Court 
,ui^  ;>iwvr  a>  enforce  from  the  ship  and  freight. 

rtr?  wh'  le   if  the  learned  Judge's  reasoning  upon   which   hi3 

•.  i^rii-nc  'iltinaitely  turned  was  this ;  he  says :  "  Supposing  before 

':..^  Ace  :his  Court  had  jurisdiction  to  deal  with  any  subject-matter 

^  »^rtaui  -^ases  and  those  only,  and  that  in  those  cases  the  Court 

«afi^  *ximd  :»  recognise  the  existence  of  a  maritime  lien,  and  sup- 

1 6;:::^:  :iiat  by  chis  Act  the  legislature  extended  the  jurisdiction  so 

u-  :l  :»uiLne  nhe  Court  to  deal  with  the  same  subject-matter  in  other 

.:iftci<  ilsu.  then  I  think  that  in  such  other  cases  and  with  regard 

:i    ::e  ^sime  subject-matter,  the  L^lature  must  be  taken  (notwith- 

>;.aiivL::i^  :he  oU)senee  of  any  express  words)  to  have  intended  to 

r^^ce  i  axaricime  lien.* 

ri.:>  r^s-  :i^  whcle  of  the  reasoning  upon  which  the  judgment 
^-.titi-jSv  iud  :t  b  necessary  to  examine  how  it  justifies  the  judg- 
1-^-:  ^-t^u  i;^i:lMd  ^?  the  subject-matter  with  which  we  are  deal- 
.^  ;>^  t  :rw  :aa5  :be  C*>urt  was  bound  to  recognise  a  maritime 
^•;  \r  ;:>oar^mec:55  before  the  statute?  Certainly  not  The 
■o.-  * -.  ^*vtt  ,>£  d«  master  here  is  certainly  a  very  strange  one, 
>;.-,-»  c  .:i^  vs  1  »T:5e  expressly  given  by  the  combined  operation  of 
-  i  <  ".  v-i  ,\  ::i  *2d  rfie  191st  section  of  the  Merchant  Shipping 

»^^  tnrnec  >x\i^  iuaself  points  out  that  the  10th  section  of  the 
V.  \  %  ^  v'l  W  w?»  vVtt;stniing  cured  the  difficulty  of  forum  in  such 
%  ^Hc«t  \»  -tv^c'!*^  S*-^^  ^  Admiralty  jurisdiction  to  deal  with 
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any  lien  the  master  might  have,  and  we  have  already  seen  that  by 
the  two  former  statutes  the  lien  for  the  wages  was  actually  and  in 
terms  created.  But  how  does  the  providing  the  forum  for  the 
special  lien  already  created  lead  to  any  inference  that  the  giving 
jurisdiction  does  create  a  lien? 

It  is  true  that  where  the  contract  was  under  seal,  or  where  the 
terms  were  special  and  unusual,  the  Admiralty  Court  had  no 
jurisdiction,  because  it  was  said  that  the  sailor's  ordinary  contract 
with  the  master  was  presumed  to  be  on  the  credit  of  the  ship, 
whereas  other  contracts  were  said  to  be  on  the  personal 
credit  of  *the  owners;  but  wl^atever  may  be  said  as  to  [*216] 
the  practical  abolition  of  the  distinction  as  regards  wages 
**  earned  on  board  the  vessel "  under  a  special  contract  or  an  ordin- 
ary contract,  what  relation  has  such  a  provision  to  the  case  of 
disbursements  ? 

Where  the  subject-matter,  whether  collision  or  seamen's  wages, 
had  in  its  own  nature  a  maritime  lien,  I  can  well  understand  that 
the  extension  of  the  jurisdiction  to  a  case  where  the  nature  of  the 
subject-matter  was  the  same,  e.  g.  collisions  within  the  body  of  the 
county,  carried  with  it,  as  inherent  in  the  nature  of  the  thing  itself, 
a  maritime  lien,  and  it  may  well  be  argued  that  the  Legislature  did 
not  intend  to  alter  the  incidents  of  the  subject-matter  thus  sub- 
mitted to  a  new  jurisdiction.  The  learned  Judge's  own  reasoning 
seems  to  me  to  lead  to  a  different  conclusion  from  that  at  which  he 
arrived. 

Nor  does  the  power  to  enter  into  the  whole  account  given  by  the 
section  already  referred  to  appear  to  me  to  carry  the  matter  any 
further.  The  learned  Judge  himself  uses  the  most  powerful  argu- 
ment against  his  own  decision.  A  maritime  lien,  he  says,  springs 
into  existence  the  moment  the  circumstances  give  birth  to  it,  as 
damage,  salvage,  wages ;  and  yet  it  is  said  here  that  whether  there 
is  a  lien  or  not  is  to  depend  upon  whether  the  owners  set  up  by 
way  of  set-off  counter-claims  by  them  against  the  master. 

I  share  with  many  Judges  the  difficulty  of  following  the  reason- 
ing, and  I  am  unable  therefore  to  adopt  the  conclusions ;  but  I  do 
feel  very  strongly  what  has  been  forcibly  expressed  by  Sir  James 
Hannen  in  The  Bingdove,  11  P.  D.  120,  and  by  the  Master  of  the 
Bolls  in  the  present  case,  namely,  the  practical  adoption  in  actual 
business  of  the  decision  in  ^e  Mary  Ann,  and  I  have  striven  to 
see  whether  it  was  possible  to  give  effect  to  that  practice ;  but  I 
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cannot  omit  to  consider  that  we  are  construing  comparatively 
modem  statute  law  and  not  business  documents  merely.  Your 
Lordships'  House  is  asked  to  sanction  a  canon  of  construction  that 
may  extend  more  widely  than  the  particular  case  now  dwelt  with, 
and  I  am  therefore  constrained  to  move  your  Lordships  that  the 
judgment  be  reversed,  and  this  appeal  allowed. 

[*  217]      •  Lord  Watson  :  — 

My  Lords,  there  is  but  one  substantial  question  raised 
in  this  appeal.  Has  the  master  of  a  British  ship  a  maritime  lien, 
enforcible  in  the  Court  of  Admiralty,  for  disbursements  made  by 
him,  on  account  of  ship,  in  a  foreign  port  ? 

By  the  common  law  of  England  the  master's  claims,  whether  for 
wages  or  disbursements,  did  not  carry  with  them  any  hypothecary 
interest  in  the  ship ;  and,  inasmuch  as  they  rested  upon  contract 
alone,  were  not  cognisable  in  the  Admiralty  Courts.  The  Mer- 
chant Shipping  Act,  1854,  gave  the  master  in  express  terms  the 
same  lien  which  other  seamen  had  for  recovery  of  their  wages  by 
law  or  custom ;  and  also  conferred  upon  the  Admiralty  Court  a 
limited  jurisdiction  to  entertain  other  claims  at  his  instance ; 
whilst  the  Admiralty  Court  Act,  1861,  extended  its  jurisdiction 
to  any  claim  for  disbursements  made  by  him  on  account  of  ship. 
Neither  statute  expressly  attaches  a  lien  to  his  claims  for  dis- 
bursements ;  but  it  is  said  that  the  effect  of  their  provisions  is  to 
give  him  the  right  by  implication. 

Sect.  191  of  the  Act  of  1854,  which  creates  a  lien  for  the  mas- 
ter's wages,  concludes  thus :  ''  If  in  any  proceeding  in  any  Court  of 
Admiralty  or  Vice-Admiralty,  touching  the  claim  of  a  master  to 
wages,  any  right  of  set-off  or  counterclaim  is  set  up,  it  shall  be 
lawful  for  such  Court  to  enter  into  and  adjudicate  upon  all  ques- 
tions, and  to  settle  all  accounts  then  arising  or  outstanding  and 
unsettled  between  the  parties  to  the  proceeding,  and  to  direct  pay- 
ment of  any  balance  which  is  found  to  be  due." 

I  am  willing  to  assume  that  the  accounting  which  these  provis- 
ions contemplate  must  be  confined  to  items  connected  with  the 
ship,  and  I  do  not  doubt  that  a  claim  for  disbursements  is  one 
which  the  master  might  competently  prefer,  in  answer  to  any  set- 
off or  counter-claim  pleaded  in  defence  to  his  suit  for  wages.  But 
it  does  not  appear  to  me  to  be  a  necessary  or  natural  inference, 
that  the  Legislature  meant  to  attach  a  maritime  lien  to  every  de- 
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mand  wliich  a  master  may  competently  make  in  the  accounting, 
or  to  his  claim  for  disbursements.  When  a  variety  of  personal  and 
unsecured  claims  are  dealt  with  in  a  single  clause,  and  it  is  ex- 
pressly declared  that  one  of  them  shall  bear  a  lien,  there 
arises  a  strong  presumption  that  a  similar  *  privilege  is  [*  218] 
not  to  attach  to  the  rest ;  and  that  presumption  cannot 
be  overcome  except  by  very  plain  implication.  A  proper  right  of 
Hen  constitutes  a  nexics  upon  the  ship,  which  stid  naturd  must 
exist  and  accompany  the  claim  from  its  inception ;  and  it  is  very 
improbable  that  the  Legislature  should  have  intended  to  create  a 
maritime  lien  which  does  not  come  into  existence  unless  and  until 
a  plea  of  set-off  is  judicially  stated  in  answer  to  a  claim  for  wages. 
The  strongest  argument  to  the  contrary  is  to  be  found  in  the  sug- 
gestion that  sect.  191  necessarily  contemplates  a  decree  in  rem, 
which  is  said  to  imply  the  existence  of  a  maritime  lien.  But  the 
clause  enacts  that,  in  the  event  of  the  balance  of  accounts  being 
against  the  master,  the  Court  is  to  direct  payment,  which  cannot 
be  effected  by  a  decree  in  rem  ;  and,  so  far  as  I  am  aware,  there  is 
no  authority  for  the  proposition  that  there  must  be  a  proper  mari- 
time lien  for  every  claim  which  the  Legislature  has  made  enforc- 
ible  against  the  ship. 

The  Act  of  1861  provides  (sect.  10)  that  the  Admiralty  Court 
shall  have  jurisdiction  "  over  any  claim  by  the  master  of  a  ship  for 
wages  earned  by  him  on  board  the  ship,  and  for  disbursements 
made  by  him  on  account  of  the  ship."  But  it  also  provides 
(sect  35)  that  "  the  jurisdiction  conferred  by  this  Act  on  the  High 
Court  of  Admiralty  may  be  exercised  either  by  proceedings  in  rem 
or  by  proceedings  in  'personam!*  In  the  face  of  that  enactment,  it 
would  be  difficult  to  hold  that  the  submission  of  a  merely  personal 
or  contractual  claim  to  the  jurisdiction  of  the  Court  of  Admiralty 
converted  it  into  a  real  right  against  the  ship  from  the  time  when 
it  came  into  existence. 

In  The  Mary  Ann,  which  was  decided  by  Dr.  Lushington  in 
1865  (L  R  1  A.  &  E.  8),  that  learned  Judge  held  that  the  master's 
claim  for  disbursements  on  account  of  ship  does  bear  a  proper  mari- 
time lien.  In  arriving  at  that  result,  I  do  not  think  the  learned 
Judge  relied  solely  upon  the  provisions  of  the  Act  of  1861,  al- 
though there  are  observations  in  his  judgment  which  might  admit 
of  that  construction.  His  reasoning  leads  me  to  infer  that,  if  be- 
fore the  passing  of  the  Act,  claims  for  disbursements  had  been 
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wholly  excluded  from  the  jurisdiction  of  his  Court,  and  had  been 
unaccompanied  by  a  lien,  Dr.  Lushington  would  have 
[*  219]  *  held  that  the  provisions  of  the  Act  were,  per  se,  insuflB- 
cient  to  create  the  right  He  said  (L.  R  1  A.  &  E.  11): 
''  There  is  a  clear  distinction  between  a  maritime  lien  and  a  claim 
the  payment  of  which  the  Court  has  power  to  enforce  from  the 
ship  and  freight.  A  maritime  lien  springs  into  existence  the  mo- 
ment the  circumstances  give  birth  to  it,  as  damage,  salvage,  and 
wages.  But  it  does  not  follow  that,  because  a  claim  may  by  Act 
of  Parliament  be  enforcible  against  the  res,  that  therefore  it  is  cre- 
ated a  maritime  lien." 

The  law  had  already  been  laid  down  to  the  same  effect  by  the 
learned  Judge  in  the  case  of  The  Pacific,  Br.  &  L.  243,  which  re- 
lated to  the  claim  of  a  material  man.  He  there  pointed  out  that^ 
in  cases  where  statute  gives  to  the  creditor  in  an  unsecured  per- 
sonal debt  an  action  against  the  ship,  and  does  not  clearly  pre- 
scribe that  his  claim  shall  override  that  of  a  mortgagee,  such 
creditor^in  no  case  "  obtains  the  ship  as  a  security  until  he  insti- 
tutes his  suit  in  this  Court."  His  right,  in  that  case,  is  subject  to 
any  registered  mortgage,  and  he  must  "  arrest  the  ship,  and  thereby 
acquires  the  res  as  a  security."  So  far  I  agree  with  the  reasoning 
of  the  learned  Judge. 

The  real  grounds  of  Dr.  Lushington's  decision  in  TIu  Mary 
Ann^Iu'R.  1  A.  &  E.  8,  are  to  be  found  in  the  fact  that,  before  the 
Act  of  1861,  his  Court  had  a  limited  jurisdiction  over  claims  for 
disbursements,  and  in  the  assumption  that,  in  such  cases,  the  mas- 
ter had  a  maritime  lien.  Upon  these  premises  the  learned  Judge 
argues,  with  considerable  force,  that  it  must  have  been  the  in- 
tention of  the  Legislature  that,  under  the  enlarged  jurisdiction 
conferred  by  sect.  10  of  the  later  Act,  the  master's  claim  for  dis- 
bursements should  have  the  same  privileges  which  were  attached 
to  it  under  the  limited  jurisdiction  established  by  the  Act  of  1854. 
Referring  to  sect.  191  of  the  earlier  statute,  and  the  effect  which 
he  attributed  to  it  as  creating  a  lien,  pro  tanto,  for  disbursements, 
Dr.  Lushington  says  (L.  R.  1  A.  &  E.  12) :  "  If  this  be  so,  then 
under  this  Act  (i.  e.,  the  Act  of  1861)  the  master  claiming  for  dis- 
bursements is  to  be  preferred  to  the  mortgagee,  because,  before  the 
Act,  his  claim  for  his  disbursements  was  entitled  to  a  similar  pref- 
erence in  the  only  case  where  the  Court  could  take  cognisance  of 
such  disbursements,  namely,  in  the  case  of  a  set-off." 
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*  In  my  opinion,  the  ratio  of  the  judgment  in  The  Mary  [*  220] 
Ann  fails ;  because,  I  am  unable  to  hold  that  the  enact- 
ments of  sect  191  of  the  Merchant  Shipping  Act  can  be  interpreted 
as  creating  a  maritime  lien  for  disbursements ;  and  the  enactments 
of  the  statute  of  1861,  even  when  tested  by  Dr.  Lushington's  own 
principles,  are  in  themselves  insuflBcient  to  create  such  a  right. 

In  The  Feronia,  L.  R  2  A.  &  E.  65,  the  authority  of  The  Mary  Ann 
was  followed  by  Sir  Robert  Phillimore,  who  refers  to  and  adopts 
the  views  of  his  predecessor.  It  was  again  followed  in  the  case  of 
The  Bingdove,  11  P.  D.  120,  by  Sir  James  Hannen,  who  stated  that 
the  reasoning  of  Dr.  Lushington  was  not  satisfactory  to  his  mini 
In  the  present  case  Butt,  J.,  considered  himself  bound  by  these 
precedents;  but  intimated  that,  apart  from  their  authority,  he 
would  have  had  considerable  difficulty  in  holding  that  there  is  any 
maritime  lien  for  master's  disbursements. 

None  of  these  judgments  in  the  Admiralty  Court  were  brought 
under  review;  but  in  In  re  Bio  Orande  Do  StU  Steamship  Co., 
5  Ch.  D.  282,  the  Court  of  Appeal,  in  a  liquidation,  gave  incidental 
effect  to  a  lien  for  disbursements.  An  observation  is  attributed  to 
James,  L.  J.,  in  that  case  which,  if  it  had  been  made  causd  cognitd, 
would  have  been  entitled  to  great  weight ;  but  the  report  shows 
that  the  lien  was  conceded,  and  that  the  point  which  your  Lord- 
ships have  now  to  decide  was  neither  raised  nor  discussed. 

It  was  strongly  urged  by  the  respondent's  counsel  that  your 
Lordships  are  now  precluded,  by  a  series  rerum  judicatarum,  from 
denying  effect  to  the  principle  laid  down  in  The  Mary  Ann  and 
The  Feronia.  But  I  do  not  think  that  these  authorities,  which 
have  been  followed  but  not  approved  in  the  most  recent  cases,  are 
of  sufficient  weight  to  establish  a  latent  security  of  an  exceptional 
character  against  purchasers  and  mortgagees. 

Lord  Macnaghten  :  — 

My  Lords,  the  main  question  argued  in  this  case,  and  the  only 
question  upon  which  it  is  necessary  to  pronounce  an  opinion,  is 
reduced  to  a  narrow  point. 

It  is  clear  that  at  the  time  of  the  passing  of  the  Admi- 
ralty *  Court  Act,  1861,  disbursements  made  by  the  mas-  [*  221] 
ter  of  a  ship  in  the  ordinary  course  of  his  employment  did 
not  create  any  lien  in  his  favour.     See  Bristow  v.  Whitmore,  9  H. 
L.  C.  391.     It  is  equally  clear  that  neither  the  Act  of  1861,  nor 
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any  subsequent  Act,  has  in  terms  conferred  a  maritime  lien  for  the 
master's  disbursements.  Sect.  10  of  the  Act  of  1861  declares  that 
"The  Court  of  Admiralty  shall  have  jurisdiction  over  .  .  .  any 
claim  by  the  master  of  any  ship  for  disbursements  made  by  him 
on  account  of  the  ship."  That  section  gave  the  Court  jurisdiction 
to  entertain  suits  falling  within  its  scope,  and  of  itself  it  did  noth- 
ing more.  The  jurisdiction,  as  the  Act  declared,  might  be  exer- 
cised either  by  proceedings  in  rem  or  by  proceedings  in  personam. 
It  thus  became  competent  for  the  Court  of  Admiralty,  on  the 
master  preferring  his  claim  for  disbursements,  to  arrest  the  ship 
on  account  of  which  the  disbursements  were  made.  But  in  the 
absence  of  a  maritime  lien  the  arrest  could  not  affect  a  subsisting 
mortgage,  or  any  other  valid  charge  upon  the  ship. 

So  far  the  matter  seems  clear.  And  if  the  question  depended 
solely  upon  the  general  law  before  the  Act  of  1861,  and  upon  the 
language  of  that  Act,  there  would  be  no  ground  for  the  contention 
put  forward  on  behalf  of  the  master  in  the  present  case.  It  can- 
not however  be  disputed,  that  ever  since  the  year  1865  it  has 
uniformly  been  held  that  the  claim  of  a  master  for  his  disburse- 
ments is  to  be  preferred  to  the  claim  of  a  mortgagee.  Dr.  Lushing- 
TON  arrived  at  that  conclusion  without  any  hesitation  in  the  case 
of  T?ie  Mary  Ann,  L.  R.  1  A.  A  R  8.  His  view  was  adopted  and 
approved  by  Sir  R  Phillimore.  It  was  accepted  by  the  Court  of 
Appeal  in  the  case  of  In  re  Bio  Grande  Do  Sul  Steamship  Co,,  5  Ch.  D. 
282,  and  it  has  been  followed  in  The  Ringdove,  11  P.  D.  120,  by  Sir 
James  Hannen,  who  observed  that  he  did  not  feel  at  liberty  to  dis- 
regard the  authority  of  The  Mary  Ann,  though  he  could  not  say  that 
Dr.  Lushington's  reasoning  was  altogether  satisfactory  to  his  mind. 

The  appellants  challenge  the  decision  in  The  Mary  Ann,  and  the 
course  of  practice  which  has  followed  it  The  respondent  con- 
tends that  the  decision  was  right  But  whether  it  was  right 
or  not,  he  says  that  it  is  too  late  now  even  for  this  House 
[*  222]  to  •  interfere,  I  am  sensible  of  the  inconvenience  of  dis- 
turbing a  course  of  practice  which  has  continued  unchal- 
lenged for  such  a  length  of  time  and  which  has  been  sanctioned  by 
such  high  authority.  But  if  it  is  really  founded  upon  an  erroneous 
construction  of  an  Act  of  Parliament,  there  is  no  principle  which 
precludes  your  Lordships  from  correcting  the  error.  To  hold  that 
the  matt4?r  is  not  open  to  review  would  be  to  give  the  effect  of 
logislation  to  a  decision  contrary  to  the  intention  of  the  L^islature 
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merely  because  it  has  happened,  for  some  reason  or  other,  to  remain 
unchallenged  for  a  certain  length  of  time.  I  propose,  therefore,  as 
briefly  as  I  can,  to  examine  the  decision  in  The  Mary  Ann,  and  the 
circumstances  under  which  it  was  pronounced. 

Originally  the  master  had  no  right  to  resort  to  the  Court  of 
Admiralty  for  his  wages,  or  for  anything  due  to  him  from  the 
owners.  The  first  alteration  in  this  respect  was  made  by  the  Mer- 
chant Seamen  Act  of  1844  (7  &  8  Vict  c.  112,  s.  16),  which  gave 
the  master,  for  the  recovery  of  his  wages,  all  the  rights,  liens,  and 
remedies  of  an  ordinary  seaman,  but  only  in  the  case  of  the  bank- 
ruptcy of  the  owner.  As,  however,  an  ordinary  seaman  had  no 
right  to  come  to  the  Admiralty  Court  when  his  wages  were  due 
under  a  special  contract,  this  provision  did  not  much  improve  the 
master's  position. 

Then  came  the  Merchant  Shipping  Act,  1854,  which  in  sect.  191 
re-enacted  the  provision  in  the  Act  of  1844  as  regards  the  master's 
wages,  omitting  all  reference  to  the  bankruptcy  of  the  owner,  and 
then  went  on  to  enact  that  "  if  in  any  proceeding  in  any  Court  of 
Admiralty  .  .  .  touching  the  claim  of  a  master  to  wages,  any  right 
of  set-oflf  or  counter-claim  is  set  up,  it  shall  be  lawful  for  such 
Court  to  enter  into,  and  adjudicate  upon,  all  questions,  and  to  settle 
all  accounts  then  arising,  or  outstanding  and  unsettled,  between  the 
parties  to  the  proceeding,  and  to  direct  payment  of  any  balance 
which  is  found  to  be  due." 

The  first  case  of  importance  under  this  section  was  The  Cale- 
donia, Swa.  17,  decided  in  1855.  There  the  master  preferred  a 
claim  for  wages,  and  arrested  the  ship  for  a  sum  sufficient  to  cover 
his  disbursements  as  well.  The  mortgagees  intervened.  They  de- 
clared that  they  had  no  intention  of  setting  up  any  right 
of  *  set-off  or  counter-claim,  but  they  tendered  a  sum  less  [*  223] 
than  the  amount  claimed  in  respect  of  wages,  on  the  ground 
that  payments  had  been  made  on  account  of  wages  both  by  them- 
selves and  by  the  owners.  Dr.  Lushington  held  that  under  the 
Act  of  1854  if  the  owners  chose  to  avail  themselves  "  of  any  ad- 
vances, or  anything  in  the  nature  of  a  set-off,"  the  whole  account 
between  the  owner  and  the  master  was  opened,  and  he  thought 
that  the  mortgagees  could  be  in  no  better  position  than  the  owners. 
There  the  general  account  between  the  master  and  the  owners  was 
not  taken  as  against  the  mortgagees,  apparently  because  they  dis- 
claimed any  intention  of  setting  up  a  right  of  set-off.     But  as  the 
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general  account  was  not  opened,  they  did  not  get  the  benefit  of 
payments  made  by  the  owners  on  account  of  wages.  They  were 
only  liable  through  the  master's  lien ;  but  they  had  to  pay  more 
than  the  lien  covered,  though  not  more  than  what  it  might  have 
covered  if  no  payment  had  been  made  on  account. 

In  the  case  of  J%€  Glentanner,  which  was  decided  in  1859  (Swa. 
415),  the  mortgagees  were  less  discreet  or  less  fortunate.  They  de- 
clared that  they  would  set  up  a  right  of  set-ofif  or  counter-claim. 
The  master  was  then  directed  to  bring  in  his  accounts.  The  mort- 
gagees did  not  file  a  counter-claim  or  set-oflf,  but  they  objected  to 
all  the  items  in  the  master's  account  except  those  relating  to  the 
payment  of  wages.  Dr.  Lushington,  in  giving  judgment,  stated 
that  he  adhered  to  every  word  he  said  in  The  Caledonia.  He 
thought  that  the  general  account,  if  opened  at  all,  must  be  gone 
through,  and  a  balance  made.  He  was  of  opinion  that  the  accounts 
spoken  of  in  the  Merchant  Shipping  Act  meant  *'  the  accounts  be- 
tween the  master  and  the  ship,  exclusive  of  any  private  account 
between  the  master  and  her  owners  for  merely  extraneous  purposes," 
and  that  a  mortgagee  teking  possession  of  the  ship  and  claiming  the 
benefit  of  items  in  the  account  against  the  master's  claim  for  wages, 
thereby  made  himself  a  party  to  the  whole  account  Why,  he 
asked,  should  the  master  be  prejudiced  by  the  sale  or  mortgage  of 
the  ship  ?  He  was  of  opinion  that  as  the  mortgagees  had  declared 
to  set  up  a  counter-claim,  and  had  opened  the  account,  an  item  of 
£400  claimed  for  disbursements  belonged  to  ''  the  accoimts 
[•  224]  arising  or  *  outstanding  and  unsettled  between  them  and 
the  master,  who  were,"  he  said,  "the  parties  to  the 
proceeding." 

It  is  to  be  observed  that  the  learned  Judge  does  not  in  terms  say 
that  the  master  had  a  maritime  lien  for  his  disbursemente.  His 
argument,  if  I  understend  his  judgment  aright,  rather  seems  to  be 
that  a  mortgagee  intervening  and  setting  up  a  right  of  set-oflf  or 
counter-claim  takes  upon  himself  the  personal  liability  of  the 
owner  for  debts  due  in  connection  with  the  ship. 

Then  followed  in  order  of  date  the  Admiralty  Jurisdiction  Act, 
1861,  which  gives  the  Court  of  Admiralty  jurisdiction  over  any 
rlaini  by  the  master  for  wages,  whether  due  under  a  special  con- 
truot  or  not,  and  for  disbursements  made  by  him  on  account  of  the 
iil\ijK  Soon  afterwards  the  question  arose  as  to  the  effect  of  that 
Aol  ou  the  master's  claim  for  disbursemente  as  between  the  master 
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and  a  mortgagee.  The  point  was  raised  directly  in  The  Mary  Ann, 
in  which  Dr.  Lushington  gave  judgment  on  the  7th  of  November, 
1865.  In  that  case,  dealing  with  the  language  of  the  Act,  the 
learned  Judge  expressed  the  view  which  has  since  been  established 
in  the  Privy  Council  and  in  this  House.  He  thought  that  the 
words  "  the  High  Court  of  Admiralty  shall  have  jurisdiction " 
meant  "  only  what  they  purport  to  say  —  neither  more  nor  less  — 
that  is,  that  the  Court  shall  take  judicial  cognisance  of  the  cases 
provided  for."  But  he  considered  that  in  determining  whether  in 
these  cases  of  extended  jurisdiction  it  was  meant  to  create  a  mari- 
time lien,  or  what  was  the  intention  of  the  Legislature,  the  Court 
would  look  to  the  law  as  it  stood  before  the  late  Act.  And  he 
came  to  the  conclusion  that  under  the  Act  of  1861  the  master 
claiming  for  disbursements  was  to  be  preferred  to  the  mortgagee, 
"because  before  the  Act  his  claim  for  his  disbursements  was 
entitled  to  a  similar  preference  in  the  only  case  where  the  Court 
could  take  cognisance  of  such  disbursements,  namely,  in  the  case 
of  a  set-off." 

I  may  observe  that  in  that  case  also  the  learned  Judge,  while 
holding  that  the  claim  of  the  master  was  to  be  preferred  to  that 
of  the  mortgagee,  does  not  say  in  terms  that  the  effect  of  the  Act 
was  to  give  the  master  a  maritime  lien  for  his  disbursementa 
However,  in  I%«  Feronia^  L.  R.  2  A.  &  E.  65,  which  was 
decided  in  1868,  Sir  *  Robert  Phillimore  expressly  stated  [*  225] 
that  in  the  case  of  The  Mary  Ann,  it  was  decided  that 
under  the  Act  of  1861  "  the  master  has  a  maritime  lien  both  for  his 
wages  and  disbursements,  and  that  upon  this  ground  his  claim  was 
preferable  to  that  of  a  mortgagee."  No  doubt  that  was  the  practical 
result  of  the  decision,  and  it  has  been  so  treated  ever  since. 

Under  these  circumstances  the  question  whether  the  decision  in 
The  Mary  Ann,  and  the  practice  of  the  Admiralty  Court,  which 
rests  upon  it,  can  be  supported,  depends,  I  think,  on  the  answer  to 
be  given  to  one  or  both  of  these  further  questions :  (1)  whether 
the  decision  in  The  OUntanner,  Swa.  415,  was  right?  and  if  so, 
(2)  whether  the  existence  of  the  rule  there  laid  down  justified 
Dr.  Lushington's  inference  as  to  the  intention  and  efifect  of  the 
Act  of  1861.  It  is  not,  I  think,  necessary  to  go  into  the  latter 
question,  because  I  am  of  opinion  that  the  decision  of  The  Glen- 
tanner  was  based  on  a  construction  of  the  Act  of  1854,  which  is 
plainly  erroneous. 
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Did  the  Act  of  1854,  as  against  a  mortgagee  or  purchaser,  give 
the  master  of  a  vessel  a  maritime  lien  for  his  disbursements  in  the 
event  of  his  instituting  a  suit  in  the  Admiralty  Court  for  wages 
(which  at  that  time  he  could  only  do  in  the  absence  of  a  special 
contract),  and  in  the  event  of  the  mortgagee  or  purchaser  there- 
upon setting  up  a  right  of  set-off  or  counter-claim  ?  The  question, 
I  think,  answers  itself.  "A  maritime  lien,"  as  was  observed  in 
The  Two  Ellens,  L.  R  4  P.  C.  at  p.  169,  "  must  be  something  which 
adheres  to  the  ship  from  the  time  that  the  facts  happened  which 
gave  the  maritime  lien,  and  then  continues  binding  on  the  ship 
until  it  is  discharged.  ...  It  commences  and  there  it  continues 
binding  on  the  ship  until  it  comes  to  an  end."  A  lien  or  prefer- 
ence, which  is  supposed  to  have  its  origin  in  a  certain  transaction, 
and  yet  has  no  binding  force  or  effect  unless  and  until  two  things 
happen,  neither  of  which  has  any  connection  with  the  original 
transaction,  is  certainly  not  a  maritime  lien  in  the  ordinary  sense 
of  the  term.  But,  then,  did  Parliament  intend  to  create  this 
anomalous  preference  or  privilege  —  whatever  it  may  be  called  — 

in  the  particular  case  of  the  concurrence  of  the  two  events 
[•  226]  *  contemplated  by  sect.  191  of  the  Act  of  1854  ?    It  would 

be  strange  if  it  did.  The  Act  gave  the  master  a  maritime 
lien  for  wages ;  that  is,  I  suppose,  for  the  amount  of  his  wages  for 
the  time  being  due  and  owing.  Now,  a  man  is  bound  to  pay  his 
own  debts,  and  he  is  also  bound  to  discharge  a  preferential  claim 
on  property  upon  which  he  has  a  security,  if  he  means  to  make 
his  security  available.  But  even  an  honest  man,  without  any  dis- 
paragement to  his  honesty,  may  object  to  pay  another  man's  debt, 
and  may  wish  to  investigate  the  amount  of  a  preferential  claim  on 
property  belonging  to  him  as  purchaser  or  mortgagee  Is  it  con- 
ceivable that  it  could  have  been  the  intention  of  Parliament  that 
if  the  master  brought  a  suit  for  wages  for  which  the  statute  gave 
him  a  maritime  lien, ..  mortgagee  or  purchaser  intervening  for  the 
protection  of  his  own  property,  should  not  be  at  liberty  to  investi- 
gate the  extent  of  the  lien  —  to  see  both  sides  of  the  special  ac- 
count with  which  alone  he  was  concerned  —  except  at  the  risk  of 
having  to  pay  a  claim  which  up  to  that  time  was  neither  a  debt  of 
his  nor  a  charge  upon  his  property  ?  I  cannot  imagine  that  even 
in  hard  cases  —  and  these  are  all  cases  of  hardship  —  Parliament 
meant  to  set  a  trap  for  unwary  mortgagees.  Is  there  anything  in 
the  language  of  the  Act  of  1854  to  countenance  such  a  notion  ?    I 
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do  not  think  there  is.  The  Act  speaks  of  accounts  "  outstanding 
and  unsettled  between  the  parties  to  the  proceeding."  When  a 
mortgagee  intervened  "  the  parties  to  the  proceeding,", as  Dr.  LusH- 
INGTON  said  in  Tfie  Olentanner,  were  the  master  on  the  one  hand 
and  the  mortgagee  on  the  other ;  the  master's  claim  for  disburse- 
ments could  not  enter  into  the  account  between  the  mortgagee  and 
the  master.  The  claim  for  wages  might  properly  come  in  because 
it  was  a  preferential  claim  on  property  belonging  to  the  mortgagee. 
If  Parliament  had  intended  by  the  Act  of  1854  to  give  the  master 
a  maritime  lien  or  a  preferential  claim  for  his  disbursements,  noth- 
ing would  have  been  easier  than  to  have  said  so.  And  it  is  to  be 
observed  that  in  the  very  section  in  question  a  lien  is  given  in 
plain  terms  for  the  master's  wages. 

In  the  result,  therefore,  I  am  of  opinion  that  the  Act  of  1854  did 
not  in  any  event  give  the  master  a  maritime  lien  or  pre- 
ferential *  claim  for  his  disbursements.  It  follows  that,  [*  227] 
in  my  judgment,  the  decision  in  The  Olentanner  proceeded 
on  an  erroneous  construction  of  the  Act,  and  that  the  decision  in 
Tlie  Mary  Ann,  and  the  practice  of  the  Admiralty  Court,  which 
rests  upon  it,  cannot  be  supported. 

Your  Lordships,  on  the  one  hand,  were  warned  of  the  disastrous 
consequences  of  disturbing  the  practice  of  the  Admiralty  Court. 
On  the  other  hand,  it  was  urged  that  the  disadvantages  resulting 
from  allowing  such  a  lien  more  than  counterbalance  any  possible 
advantage,  and  it  was  said  that  the  facilities  of  communication 
which  exist  nowadays  between  all  parts  of  the  world  make  it  un- 
necessary to  give  the  master  a  power  which  certainly  may  be 
abused.  Between  these  conflicting  views  I  do  not  venture  to  ex- 
press any  opinion.  I  have  only  to  state  what  in  my  judgment  the 
law  really  is.  It  is  for  the  Legislature  to  alter  the  law  if  Parlia- 
ment in  its  wisdom  thinks  an  alteration  desirable. 

I  think  the  appeal  ought  to  be  allowed.    ^ 

Order  of  the  Court  of  Appeal  and  order  of  the  Probate, 
Divorce,  and  Admiralty  Division  reversed  ivith  costs  here 
and  below;  cause  remitted  to  the  Probate,  Divorce,  and 
Admiralty  Division. 

Lords'  Journals,  27th  May,  1889. 
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ENGLISH  NOTES. 

Subsequently  to  (and  doubtless  in  consequence  of)  the  decision  of 
the  House  of  Lords  in  *'  The  Sara,*'  the  Merchant  Shipping  Act,  1889 
(52  &  53  Vict.  c.  46),  enacted  (by  sect.  1)  that  '<  every  master  of  a 
ship  .  .  .  shall,  so  far  as  the  case  permits,  have  the  same  rights, 
liens,  and  remedies  for  the  recovery  of  disbursements  properly  made 
by  him  on  account  of  the  ship,  and  for  liabilities  properly  incurred  by 
him  on  account  of  the  ship,  as  a  master  of  a  ship  now  has  for  the 
recovery  of  his  wages."  This  enactment  of  the  Act  of  1889  was  intei^ 
preted  by  Sir  F.  H.  Jeune,  President,  and  the  Court  of  Appeal  in  the 
case  of  The  Orienta,  1894,  P.  271;  1895,  P.  49,  63  L.  J.  P.  D.  &  A. 
129,  64  L.  J.  P.  D.  &  A.  32,  as  intended  to  give  the  master  a  maritime 
lien  for  his  disbursements  only  in  the  cases  where  he  had  the  implied 
authority  of  the  owners  to  pledge  their  credit. 

The  enactment  of  the  Act  of  1889  has  been  accordingly  incorporated 
in  the  Merchant  Shipping  Act,  1894,  with  a  variation  which  appears  to 
recognise  and  confirm  the  decision  in  The  Orienta.  The  enactments 
of  the  Act  of  1894  (57  &  5S  Vict.  c.  60),  relating  to  the  points  discussed 
in  the  above  cases  are  as  follows :  — 

^^  Sect.  167,  (1)  The  master  of  a  ship  shall,  so  far  as  the  case  per- 
mits, have  the  same  rights,  liens,  and  remedies  for  the  recovery  of  his 
wages  as  a  seaman  has  under  this  Act,  or  by  any  law  or  custom. 

"  (2)  The  master  of  a  ship,  and  every  person  lawfully  acting  as 
master  of  a  ship,  by  reason  of  the  decease  or  incapacity  from  illness  of 
the  master  of  the  ship,  shall,  so  far  as  the  case  permits,  have  the  same 
rights,  liens,  and  remedies  for  the  recovery  of  disbursements  or  lia- 
bilities properly  made  or  incurred  by  him  on  account  of  the  ship  as  a 
master  has  for  the  recovery  of  his  wages. 

<<  (3)  If  in  any  Admiralty  proceeding  in  any  Court  having  Admiralty 
jurisdiction  touching  the  claim  of  a  master  in  respect  of  wages,  or  of 
such  disbursements,  or  liabilities  as  aforesaid,  any  right  of  set-off  or 
counter-claim  is  set  up,  the  Court  may  enter  into  and  adjudicate  upon 
all  questions,  and  settle  all  accounts  then  arising  or  outstanding 
and  unsettled  between  the  parties  to  the  proceeding,  and  may  direct 
payment  of  any  balance  found  to  be  due." 

AMERICAN  NOTES. 

Hy  the  American  law  the  maritime  lien  is  broader  in  its  application  than 
it  was  under  the  maritime  law  of  England  before  this  was  extended  by  statute. 
Hy  the  English  law,  as  declared  in  the  principal  cases,  no  maritime  lien 
attaohsil  to  the  vessel  for  disbursements  of  the  master  for  necessaries  obtained 
for  his  vessel,  even  in  a  foreign  port,  nor  did  the  person  supplying  the  neoes- 
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saries  obtain  a  maritime  lien.  The  master  could  create  such  a  lien  only  by  a 
bottomry  bond.  Although  the  Courts  of  the  United  States  adopted  the  pro- 
cedure of  the  English  Courts  in  Admiralty,  they  have  always  interpreted  the 
law  as  giving  a  maritime  lien  for  necessaries  supplied  to  a  ship  in  a  foreigrn 
port  upon  the  order  of  the  master.  In  this  respect  our  Courts  in  Admiralty 
have  adopted  the  Admiralty  law  of  coutinental  £urope,  and  have  given  for 
such  necessary  supplies  a  maritime  lien  which  springs  into  existence  the 
moment  the  circumstances  arise  which  create  such  a  claim  to  payment. 

The  foundation  of  a  lien  for  repairs  and  supplies  is  the  necessity  of  procur- 
ing them  on  the  credit  of  the  vessel.  If  the  master  has  funds  of  the  owner 
which  he  can  apply  for  these  purposes,  there  is  no  necessity  for  his  resorting 
to  the  credit  of  the  vessel,  and  he  has  no  authority  to  bind  the  vessel  by  a  lien. 

The  Lulu,  10  Wallace  (U.  S.),  192 ;  Insurance  Company  v.  Baring,  20  id. 
159,  163;  Stephenson  v.  The  Francis,  21  Federal  Rep.  715,  720;  The  J.  F. 
Spencer,  5  Benedict  (U.  S.),  Circuit  Ct.  151,  153  ;  The  Eledona,  2  id.  31,  37; 
The  Suliote,  23  Federal  Rep.  919 ;  The  Bertha  M.  MUler,  79  id.  365,  24  Circuit 
Court  App.  641. 

Repairs  are  regarded  as  necessary  where  they  are  such  as  would  be  ordered 
by  any  prudent  ship-owner  to  render  the  vessel  fit  for  efficient  maritime  service 
of  the  character  for  which  she  is  designed  or  employed.  The  Ella,  84  Federal 
Rep.  471.  The  necessity  for  the  repairs  or  supplies  may  be  inferred  from 
their  nature  and  from  the  fact  that  they  were  ordered  by  the  master.  The 
Bertha  M,  Miller,  79  Federal  Rep.  365,  24  Circuit  Court  App.  641. 

For  the  same  reason,  the  repairs  and  supplies  must  be  furnished  upon  the 
master^s  order,  on  the  credit  of  the  ship,  in  some  port  other  than  the  home 
port.  The  Sappho,  89  Federal  Rep.  368  ;  The  Loitawanna,  21  Wallace  (U.  S.), 
558  ;  The  General  Smith,  4  Wheaton  (U.  S.),  438 ;  Stephenson  v.  The  Francis, 
21  Federal  Rep.  715;  The  Thomas  Fletcher,  24  id.  375;  The  Chelmsford,  34 
id.  399  ;  Parker  v.  The  Litde  Acme,  43  id.  925 ;  The  Samuel  Marshall,  49  id.  754 ; 
Warren  v.  Kelley,  80  Maine,  512.  Necessary  repairs  or  supplies  furnished  to 
the  master  in  a  foreign  port  are  presumed  to  have  been  furnished  on  the  credit 
of  the  vessel.  The  Belfast,  7  Wallace  (U.  S.),  624,  643 ;  The  Emily  Souder, 
17  id.  666,  870 ;  The  Lulu,  10  id.  192  ;  The  Patapsco,  13  id.  329 ;  The  Comfort, 
25  Federal  Rep.  158;  The  Esteban  de  Antunano,  31  id.  920;  The  Now  Then, 
50  id.  944 ;  The  Philadelphia,  75  id.  684,  21  Circuit  Court  App.  501. 

When  repairs  are  made  or  supplies  f  uniished  on  the  order  of  a  managing 
owner,  whether  in  a  foreign  or  home  port,  the  presumption  is  that  they  were 
made  or  furnished  on  the  credit  of  the  owner  and  not  on  that  of  the  vessel, 
and  therefore  that  there  is  no  maritime  lien.  The  Havana,  92  Federal  Rep. 
1007,  35  Circuit  Court  App.  148 ;  The  Jennie  Middleton,  94  Federal  Rep.  683  ; 
.  Woodall  V.  The  Havana,  87  id.  487.  The  presumption  is  that  repairs  made 
or  supplies  furnished  even  in  a  foreign  port  on  the  order  of  the  owner,  who 
was  present,  were  furnished  solely  on  his  credit ;  but  the  presumption  may  be 
rebutted  by  showing  an  implied  agreement  for  a  lien.  The  Ella,  84  Federal 
Rep.  471.  If  the  master  is  also  the  owner,  and  the  contract  is  made  with  him 
solely  with  reference  to  his  character  as  master,  the  lien  attaches.  The  Mary 
BeU,  1  Sawyer  (U.  S.  Circuit  Ct.),  185;  The  New  Champion,  17  Federal  Rep. 
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816;  The  Cumberlandy  80  id.  449;  The  William  jr  Emmeline,  Blatdiford  ft  H. 
(U.  S.  District  Ct.)  66.  The  owner  in  a  foreign  port  may  bind  the  Tesael 
by  an  express  agreement  for  a  lien.     The  Mary  Morgan^  28  Federal  Rep.  196. 

Repairs  made  or  supplies  famished  at  the  home  port  are  conclusively  pre- 
sumed to  have  been  furnished  on  the  personal  credit  of  the  owner.  Learned 
y.  Brown,  94  Federal  Rep.  876,  36  Circuit  Ck>urt  App.  524 ;  The  Rotalie,  75 
Federal  Rep.  29 ;  Stephenson  v.  The  Francis,  21  id.  715 ;  The  Queen  of  St. 
Johns,  31  id.  24;  Buddington  ▼.  Stewart,  14  Connecticut,  404,  409;  Warren  v. 
Kelley,  80  Maine,  512. 

The  several  states  of  the  United  States  are  regarded  as  foreign  to  each 
other  as  respects  the  ownership.  Black  Diamond  Coal  Min.  Co.  ▼.  The  H,  C. 
Grady,  87  Federal  Rep.  282 ;  The  Nestor,  1  Sumner  (U.  S.  Circuit  Ct),  73 ; 
The  Lulu,  10  Wallace  (U.  S.),  192 ;  The  Kdorama,  id.  204 ;  The  Patapsco,  13 
id.  329;  The  Belfast,  7  id.  624;  Tod  ▼.  The  Sultana,  19  Howard  (U.  S.),  862; 
The  Guy,  9  Wallace  (U.  S.),  758;  The  Chusan,  2  Story  (U.  S.  Circuit  Ct), 
455,  460 ;  Burke  y.  The  M.  P.  Rich,  1  Clifford  (U.  S.  Circuit  Ct.),  308;  The 
Sarah  J.  Weed,  2  Lowell  (U.  S.  District  Ct.),  555. 

The  home  port  **  shall  be  deemed  to  be  that  at  or  nearest  to  which  the  owner 
usually  resides  " ;  Revised  Statutes  United  States,  s.  4141,  being  Act  of  1792. 
Morgan  v.  Parham,  16  Wallace  (U.  S.),  471;  St.  Louis  v.  The  Ferry  Co.,  11  id. 
423 ;  White's  Bank  v.  Smith,  7  id.  646;  and  primd  facie  the  place  of  enrolment 
is  the  home  port.  Blanchard  v.  The  Martha  Washington,  1  Clifford  (U.  S. 
Circuit  Ct),  468  ;  The  Superior,  Newberry  (U.  S.  Admiralty),  176 ;  The  Jennie 
B.  Gilkey,  19  Federal  Rep.  127 ;  The  Sarah  Starr,  1  Sprague  (U.  S.  District 
Ct.),  453  ;  Scateherd  Lumber  Co.  v.  Rike,  113  Alabama,  555,  59  American  State 
Rep.  147.  What  is  the  home  port  is  a  matter  of  fact  to  be  determined  by  the 
evidence.  The  E.  A.  Barnard,  2  Federal  Rep.  712  ;  The  Mary  Chiiton,  4  id. 
847;  The  Chelmsford,  34  id.  399. 

There  is  a  lien  for  repairs  and  supplies  furnished  in  a  foreign  port  by  a 
citizen  of  the  home  port  The  Agnes  Bartofi,  26  Federal  Rep.  542 ;  The  Huron, 
29  id.  183;  The  Chelmsford,  34  id.  399 ;  The  James  Farrell,  36  id.  500. 

There  may  be  a  lien  for  money  advanced  at  the  request  of  the  master  for 
the  use  of  the  ship  and  necessary  to  enable  the  ship  to  proceed  on  her  voyage. 
The  Evangel,  94  Federal  Rep.  680.  But  it  must  be  shown  in  evidence  that 
the  money  was  furnished  at  the  request  of  the  master,  and  that  it  was  neces- 
sary for  the  navigation  Of  the  vessel.  The  lien  will  not  be  established  on 
unsatisfactory  testimony  of  the  claimant  alone,  as  the  lien  is  striete  Juris,  and 
will  not  be  extended  by  implication  or  construction.  The  Clara  A.  Mclntyre, 
94  Federal  Rep.  552 ;  Cornwall  v.  The  Arctic,  75  id.  601. 

The  charterer  of  a  vessel  has  no  power  to  charge  a  vessel  by  creating  a  lien 
for  repairs  or  supplies,  for  the  charterer  is  bound  to  pay  for  such  supplier. 
The  Kate,  164  United  States,  458;  The  Valencia,  165  United  States,  264; 
Grade  v.  Palmer,  8  Wheaton  (U.  S.),  605,  639 ;  The  Freeman  v.  Buckingham, 
18  Howard  (U.  S.),  182 ;  The  WiUiam  Cook,  12  Federal  Rep.  919;  Stephenson 
V.  The  Francis,  21  id.  715 ;  Neill  v.  The  Francis,  21  id.  921.  There  are  excep- 
tions to  this  general  rule,  as  where  the  vessel  is  in  a  port  of  distress  and  the 
interests  of  the  owners  require  the  charging  of  the  vessel  for  repairs  or  sop* 
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plies,  in  order  to  complete  her  voyage.  The  Bombay^  38  Federal  Rep.  512 ; 
The  India,  14  id.  476,  16  id.  262 ;  Stephenson  v.  The  Francis,  21  id.  715 ;  or 
where  the  charter-party  provides  that  there  may  be  a  lien  for  supplies  ordered 
by  the  master;  Moore  v.  The  Rohilant,  42  Federal  Rep.  162;  or  where  the 
charterer  is  constituted  the  owner  for  the  voyage ;  The  Lime  Rock,  49  Federal 
Rep.  383. 

As  to  charterer's  power  to  subject  vessel  to  a  lien,  see  Jones  on  Liens, 
8S.  1690-1692;  as  to  what  supplies  and  advances  create  maritime  liens,  see 
same,  ss.  1693-1699. 

By  the  general  maritime  law  of  the  United  States  the  master  of  a  ship  is 
not  entitled  to  a  lien  on  the  ship  for  his  wages.  The  Orleans  v.  Phoebus,  1 1 
Peters  (U.  S.),  175;  The  Imogene  M.  Terry,  19  Federal  Rep.  463;  The  M. 
Vandercook,  24  Federal  Rep.  472 ;  The  Wyoming,  36  Federal  Rep.  493.  The 
reason  for  this  rule  is  stated  in  Jones  on  Liens,  s.  1706,  as  follows :  "  It  is  said 
that  the  master,  when  he  contracts,  is  supposed  to  trust  to  the  personal  credit 
of  the  owner.  WUlard  v.  Dorr,  3  Mason  (U.  S.),  91;  The  Orleans  v.  Phoebus, 
11  Peters  (U.  S.),  175 ;  The  Havana,  1  Sprague  (U.  S.  District  Ct.),  402 ;  The 
Island  City,  1  Lowell  (U.  S.),  375.  A  further  reason  for  not  allowing  the 
master  a  lien  for  his  wages  is  said  to  be  on  account  of  the  inconvenience 
and  ei^pense  to  which  the  owners  might  be  subjected  if,  in  every  dispute  with 
the  master,  he  could  take  the  vessel  out  of  their  hands,  and  thus  compel  them 
to  submit  to  improper  charges.  The  Grand  Turk,  1  Paine  (U.  S.  Circuit  Ct.), 
73.  Neither  has  the  master  any  lien  on  the  cargo  of  a  vessel  beyond  the 
amount  of  the  freight  thereof;  and  where,  for  any  reason,  he  does  not  unload 
the  cargo,  his  lien  extends  only  to  so  much  of  the  freight  as  the  vessel  has 
actually  earned.     The  Arcturus,  17  Federal  Rep.  95." 

The  master  as  against  the  owner  is  not  entitled  to  payment  out  of  surplus 
proceeds  of  the  sale  of  a  vessel  remaining  in  Court.  The  Balize,  52  Federal 
Rep.  414.  The  surplus  proceeds  must  be  paid  to  the  owner,  unless  claimed  by  a 
creditor  having  a  specific  lien  thereon  either  by  contract  or  statute.  As  to  what 
services  are  maritime  and  create  liens,  see  Jones  on  Liens,  ss.  1700-1720  a. 

A  lien  maritune  in  its  nature  given  by  a  state  statute  for  domestic  repairs 
and  supplies  must  be  enforced  in  the  Courts  of  Admiralty  of  the  United  States. 
Claims  against  vessels  for  domestic  supplies,  materials,  or  repairs  are  mari- 
time in  their  nature,  and  cannot  be  enforced  under  the  state  statutes,  and 
these  statutes,  so  far  as  they  pronde  a  remedy  m  rem,  are  in  conflict  with  the 
laws  and  Constitution  of  the  United  States.  The  Moses  Taylor,  4  Wallace 
(U.  S.),  411;  The  Mine  v.  Trevor,  4  Wallace  (U.  5),  555;  The  Edith,  94 
United  States,  518;  The  Sylvan  Stream,  35  Federal  Rep.  314;  Crawford  v. 
The  Caroline  Reed,  42  California,  469 ;  Brookman  v.  Hamill,  43  New  York,  554, 
3  American  Rep.  781;  In  re  The  Josephine,  39  New  York,  19;  Pode  v.  Ker- 
mit,  59  New  York,  554;  Vose  v.  Cockcroft,  44  New  York,  415;  Hayford  v. 
Cunningham,  72  Maine,  128;  Warren  v.  Kelley,  80  Maine,  512,  15  Atlantic 
Rep.  49.  As  to  construction  and  home  port  liens  under  the  statutes  of  the 
several  states  see  Jones,  ss.  1721-1767;  as  to  rank  of  such  statutory  liens  as 
between  them  and  maritime  liens,  see  Jones  on  Liens,  ss.  1772>1797  a. 
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No.  1.— GODEFROY  v.  DALTON. 
C1830.) 

RULE. 

To  make  a  solicitor  liable  for  negligence  in  the  conduct 
of  an  action,  he  must  be  shown  to  have  been  giiilty  of  what 
has  been  described  as  culpa  lata  or  erasm  neglifferUia,  He  is 
not  answerable  for  errors  of  judgment  upon  points  of  new 
occurrence,  or  of  nice  or  doubtful  construction. 

Oodefroy  v.  Dalton. 

6  BiDg.  460-469  (31  R.  R.  467). 

Attorney,  —  Solicitor,  —  Negligence,  —  Culpa  lata. 
[460]  An  attorney,  with  the  advice  of  counsel,  produced,  in  an  action  against 
J.  B.  for  negligence  in  the  conduct  of  plaintiff's  defence  to  another  ac- 
tion, the  prothonotary^s  book  to  prove  an  allegation,  '*  that  in  consequence  of 
the  negligence  of  J.  B.  judgment  by  default  had  been  signed,  and  such  further 
proceedings  had,  that  final  judgment  was  afterwards  signed  and  execution 
issued;*'  whereupon  plaintiff  was  nonsuited  for  not  producing  the  record  of 
that  judgment  or  a  proper  copy:  Heltlj  that  this  was  not  such  negligence  as 
rendered  the  attorney  liable  to  an  action. 

The  first  count  of  the  declaration  stated,  "That  whereas  before  the 
making  of  the  promise  and  undertaking  of  the  defendant  therein- 
after next  mentioned,  a  certain  action  had  been  commenced  and 
prosecuted  by  and  at  the  suit  of  Stephen  Dubois  against  the 
plaintiff  in  the  Court  of  our  Lord  the  King,  before  the  Justices  of 
our  Lord  the  King  of  the  Bench  at  Westminster,  in  the  county  of 
Middlesex,  for  a  certain  cause  of  action  alleged  to  have  accrued  to 
the  said  Stephen  Dubois  against  the  plaintiff,  and  the  plaintiff  had 
retained  and  employed  one  Cyrus  Jay  and  Mather  Byles  as  his 
attorneys,  for  certain  fee  and  reward  to  be  paid  to  them  by  the 
plaintiff  in  that  behalf  (they  the  said  Cyrus  Jay  and  Mather  Byles 
then  and  there  being  attorneys  of  the  said  Court  of  our  said  Lord 
the  King  of  the  Bench  at  Westminster  aforesaid)  to  defend  the 
said  action  for  the  plaintiff,  and  the  said  Cyrus  Jay  and  Mather 
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Byles  had  undertaken  such  defence  for  the  plaintiff,  and  such 
proceedings  were  thereupon  had  in  the  same  Court  in  the  said 
action,  that  it  was  considered  and  adjudged  by  the  said  Court,  that 
the  said  Stephen  Dubois  should  recover  against  the  plaintiff  the 
sum  of  £30  10«.  of  lawful  money  of  Great  Britain,  which  said  sum 
of  £30  10s.  the  plaintiff  had  been  forced  and  obliged  to  pay  and 
bad  paid  to  the  said  Stephen  Dubois  in  satisfaction  of  the  said 
judgment,  and  had  been  desirous  of  commencing  and  prosecuting 
a  certcdn  action  against  the  said  Cyrus  Jay  and  Mather  Byles  for 
negligence  in  conducting  his  said  defence  and  for  the  re- 
covery of  the  said  sum  of  £30  10s,  so  paid  to  the  *  said  [*  461] 
Stephen  Dubois  as  aforesaid;  of  all  which   said  several 
premises  the  said  defendant,  before  the  making  of  his  said  promise 
and  undertaking  thereafter  next  mentioned,  had  notice,  to  wit,  at 
&c.,  and  thereupon,  theretofore,  to  wit,  on,  &c.,  at,  &c.,  in  considera- 
tion that  the  plaintiff,  at  the  special  instance  and  request  of  the 
defendant,  would  retain  and  employ  the  defendant  as  his  attorney 
for  certain  fee  and  reward  to  be  thereupon  paid  by  the  plaintiff  to 
the  defendant  in  that  behalf,  to  prosecute  and  conduct  the  said  action 
of  the  plaintiff  against  the  said  Cyrus  Jay  and  Mather  Byles,  the  de- 
fendant undertook  and  then  and  there  faithfully  promised  the  plain- 
tiff to  prosecute  and  conduct  the  said  last  mentioned  action,  in  a 
proper,  skilful,  and  diligent  manner:  and  the  plaintiff  confiding  in  the 
said  promise  and  undertaking  of  the  defendant,  and  in  hopes  of  his 
faithful  performance  thereof,  did  afterwards,  to  wit.  on,  &c.,  at,  &c., 
retain  and  employ  the  defendant  as  such  attorney  as  aforesaid,  to 
prosecute  and  conduct  the  said  last-mentioned  action  on  the  terms 
aforesaid ;  and  the  defendant  thed  and  there  accepted  the  said 
retainer  and  employment,  and  under  and  by  virtue  thereof,  after- 
wards, to  wit,  in  Trinity  Term  in  the  seventh  year  of  the  reign 
of  our  said  Lord  the  King,  as  the  attorney  of  and  for  the  said 
plaintiff,  commenced  an  action  at  the  suit  of  the  plaintiff  against 
the  said  Cyrus  Jay  and  Mather  Byles  in  the  said  Court  of  our 
said  Lord  the  King,  before  the  Justices  of  our  said  Lord  the  King 
of  the  Bench   at  Westminster,  for  the  purpose  aforesaid:   and 
afterwards,   to    wit,  on,  &a,  at,    &c.,   the   said  Cyrus  Jay   and 
Mather  Byles  appeared  and  pleaded  to  the  said  action,  and  issue 
was  joined  thereupon  :  and  afterwards,  to  wit,  on,  &c.,  at,  &c.,  the 
said  last-mentioned  cause  came  on  for  trial  in  the  said  Court  of 
our  said  Lord  the  King  of  the  Bench,  before  Sir  James  Burrouoh, 
VOL.  XXIV. —42 
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Knight,  in  the  absence  of  the  Eight  Honourable  Sir  Williaic 
Drapbb  Best,  Knight,  his  Majesty's  Chief  Justice  of  the 
[*  462]  said  Court  of  the  *  Bench,  he,  the  said  Sir  Jambs  Burrough, 
being  then  and  there  one  of  the  Justices  of  the  Bench, 
and  was  then  and  there  tried  before  the  said  Sir  James  Burrough  : 
and,  although  it  was  then  and  there  the  duty  of  the  defendant 
under  and  by  virtue  of  his  said  retainer,  and  his  said  promise  and 
undertaking,  to  have  had  in  the  said  Court  of  our  said  Lord  the 
King  of  the  Bench  at  the  trial  of  the  said  last-mentioned  action, 
evidence  of  the  said  judgment  in  the  said  first-mentioned  action 
against  the  plaintiff  at  the.  suit  of  the  said  Stephen  Dubois,  in 
order  that  it  might  then  and  there  have  appeared  to  the  said  Court 
of  our  said  Lord  the  Eang  of  the  Bench,  that  judgment  had  been 
obtained  by  the  said  Stephen  Dubois  against  the  said  plaintiff  in 
the  said  first-mentioned  action   for  the  said  sum  of  £30  10^., 
whereof  the  defendant  had  notice,  nevertheless,  the  defendant,  not 
regarding  his  said  promise  and  undertaking,  but  contriving,  and 
fraudulently  intending,  to  injure  the  said  plaintiff  in  this  respect, 
did  not  nor  would  prosecute  the  said  last-mentioned  action  in  a 
proper,  skilful,  and  diligent  manner,  but  on  the  contrary  thereof 
wholly  neglected  and  omitted  to  have  proper  evidence  of  the  said 
judgment  in  the  said  first-mentioned  action  ready  to  produce  to 
the  said  Court  of  our  said  Lord  the  King  of  the  Bench ;  by  reason 
whereof,  the  plaintiff  was  then  and  there  wholly  unable  to  prose- 
cute his  said  action  against  the  said  Cyrus  Jay  and  Mather  Byles 
with  effect,  and  was  then  and  there  compelled  to  suffer  himself  to 
be  nonsuited  in  the  said  last-mentioned  action,  whereby  he  was  not 
only  hindered  and  prevented  from  recovering  from  the  said  Cyrus 
Jay  and  Mather  Byles  the  said  sum  of  £30  10s,  so  paid  to  the 
said  Stephen  Dubois  as  aforesaid,  in  satisfaction  of  his  said  judg- 
ment, but  had  also  been  forced  and  obliged  to  pay  and  had  paid  to 
the  said  Cyrus  Jay  and  Mather  Byles  a  large  sum  of  money,  to 
wit,  the  sum  of  £100  for  their  costs  and  charges  in  and 
[*  463]  about  their  defence  to  the  said  last-mentioned  *  action ; 
and  had  also  been  forced  and  obliged  to  incur  a  further 
great  expense,  amounting  in  the  whole  to  £100,  in  and  about  re- 
commencing and  prosecuting  his  said  action  against  the  said  Qfrus 
Jay  and  Mather  Byles,  to  wit,  at,"  &c. 

The  present  action  was  brought  by  the  plaintiff  against  the 
defendant,  as  an  attorney    of  this  Court,  for  negligence  in  the 
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conduct  and  prosecution  of  a  former  action  brought  by  the  same 
plaintiff  against  Cyrus  Jay  and  his  partner. 

The  action  against  Jay  and  his  partner  had  been  brought  against 
them  for  negligence,  as  attorneys,  in  conducting  the  defence  of  the 
present  plaintiff  in  a  former  action,  which  had  been  brought 
against  him  by  one  Dubois  :  and  in  the  action  against  Jay  and  his 
partner,  the  declaration  alleged  that,  by  reason  and  in  consequence 
of  the  negligence  of  Jay  and  his  partner,  judgment  by  default  had 
been  signed,  and  such  further  proceedings  had,  that  final  judgment 
was  afterwards  signed,  and  execution  issued  against  Godefroy. 

Upon  the  trial  of  Godefroy  v.  Jay  and  Another,  before  Bur- 
rough,  J.,  the  only  evidence  which  the  present  defendant  had 
procured  to  satisfy  that  allegation  was  the  book  of  prothonotary  of 
this  Court,  in  which  was  kept  an  entry  of  the  judgments  by  default, 
signed  in  each  term,  with  the  date,  and  the  oflBcer's  fees  opposite 
to  the  same;  and  the  learned  Judge  who  tried  that  cause,  held 
this  proof  of  the  allegation  not  to  be  sufficient,  and  nonsuited  the 
plaintiff ;  which  judgment  of  nonsuit  was  afterwards  confirmed  by 
this  Court  on  a  motion  to  set  aside  the  same.  It  was  for  the 
negligence  on  the  part  of  Dalton,  as  the  plaintiff's  attorney,  in  not 
having  provided  himself  with  the  proper  evidence  of  the  judgment 
as  set  out  in  the  declaration  against  Jay  and  his  partner,  that  the 
present  action  was  brought.  It  was  proved,  by  a  gentle- 
man at  the  bar,  of  great  *  experience  and  skill,  that,  upon  [*  464] 
the  particular  allegation  in  that  declaration  against  Jay 
and  his  partner,  he  thought,  at  the  time,  the  evidence  offered  was 
sufficient ;  for  that  it  seemed  to  him  that  negligence  was  the  gist 
of  the  action,  and  that  the  judgment  was  only  alleged  as  the  con- 
sequence. But  it  appeared  that  the  defendant  Dalton  had  con- 
sulted this  gentleman  just  before  the  trial  of  Godefroy  v.  Jay  and 
Another  was  called  on,  and  it  was  not  shown  that  he  had  ever 
searched  to  find  whether  final  judgment  had  been  entered  up  or 
not  in  the  cause  of  Dubois  v.  Godefroy. 

At  the  trial  of  the  present  cause  before  Tindal,  Ch.  J.,  Middlesex 
Sittings  after  last  Trinity  Term,  a  verdict  was  taken  for  the 
plaintiff,  subject  to  a  motion  to  this  Court  to  set  it  aside,  and 
enter  a  nonsuit  or  arrest  the  judgment.     Accordingly, 

Taddy,  Serjt.,  in  Michaelmas  Term  obtained  a  rule  nisi  to  that 
effect,  on  the  ground  that  the  defendant  in  the  exercise  of  his  pro- 
fession was  liable  only  for  the  consequences  of  gross  negligence, 
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and  not  for  a  mere  error  in  judgment ;  for  which  he  cited  Pitt  v. 
Yalden,  4  Burr.  2060,  where  Lord  Mansfield  had  placed  the 
question  of  professional  responsibility  on  that  footing ;  and  he  con- 
tended that  nothing  more  than  an  excusable  error  in  judgment  had 
been  proved  against  the  defendant  An  arrest  of  judgment  was 
moved  for  on  the  ground  that  the  record  nowhere  alleged  the 
plaintiff  to  have  had  a  good  cause  of  action  against  Jay  and  Byles, 
or  that  Dubois  had  originally  no  cause  of  action  against  the 
plaintiff ;  and  unless  he  had  a  good  cause  of  action  against  them, 
as  having  been  injured  by  the  judgment  suffered  to  Dubois,  he 
could  not  recover  against  the  present  defendant ;  but  as  the  Court 
came  to  no  decision  on  this  point,  the  argument  upon  it  is  here 

omitted. 
[♦  465]  *  Wilde  and  Bompas,  Serjts.,  showed  cause. — It  may  be  ad- 
mitted that  an  attorney  is  not  liable,  if  he  errs  in  judg- 
ment upon  a  point  of  doubt  or  difficulty ;  but  he  is  responsible  for^ 
the  consequence  of  not  being  reasonably  versed  in  his  business,  and 
for  neglect  in  the  conduct  of  it.  And  where  gross  ignorance  is 
proved,  it  is  no  answer  for  the  defendant  to  say  he  consulted  an- 
other, for  he  is  bound  to  possess  reasonable  skill  in  his  business, 
and  he  cannot  shift  his  own  responsibility. 

The  ignorance  by  which  the  plaintiff  has  suffered  was  in  a  matter 
of  every-day  practice.  The  declaration  had  alleged  that  a  judgment 
had  been  obtained  against  the  plaintiff  through  the  negligence  of 
Jay  and  Byles;  unless  that  judgment  were  proved  to  exist  the 
plaintiff  had  no  cause  of  action  against  Jay  and  Byles.  But  it  is 
among  the  first  elements  of  legal  knowledge  and  practice  that  a 
final  judgment  ought  to  be  proved  by  the  production  of  the  record 
or  an  office  copy ;  and  the  defendant  ought  at  least  to  have  ascer- 
tained whether  or  not  the  final  judgment  existed,  and  to  have  con- 
sulted his  counsel  before  the  very  eve  of  the  trial. 

Taddy  and  Cross,  Serjts.,  contrlt. — ^The  gist  of  the  plaintiff's  charge 
against  Jay  and  Byles  was,  that  through  their  negligence  judgment 
by  default  had  been  signed  against  him ;  the  final  judgment  was 
only  alleged  as  a  consequence  of  that  negligence,  the  defendant 
Dalton,  therefore,  might  be  excused  for  supposing,  sanctioned  as  he 
was  by  counsel,  that  the  interlocutory  judgment  was  all  he  would 
be  called  on  to  prove ;  and  of  that,  till  the  Court  had  decided  other- 
wise, the  prothonotary's  book  might  be  thought  good,  if  not  the 
best  evidence.    Gross  negligence  in  an  attorney,  can  only  be  of  that 
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,which  is  his  immediate  duty,  uncorrected  by  superior  advice,  —  as, 
an  omission  in  the  stating  an  abstract;  but  this  was  a  case  of 
novelty  in  which  the  defendant  might  well  seek  for  assist- 
ance, and  might  well  stand  excused  *  where  one  of  higher  [*  466] 
attainments  had  fallen  into  error.  In  Campion  v.  Chand- 
less  (cited  in  BaiMe  v.  Chandless,  3  Camp.  19),  Le  Blanc,  J.,  said, 
"That  it  was  not  every  neglect  that  would  subject  a  man  to  such 
an  action ;  that  an  attorney  was  only  bound  to  use  reasonable  care 
and  skill  in  managing  the  business  of  his  client ;  that  if  he  were 
liable  further,  no  man  would  venture  to  act  in  that  capacity:" 
which  was  confirmed  by  Lord  Ellenborough  in  Baikiev  .Chandless 
(3  Camp.  19),  who  said,  that  "An  attorney  is  only  liable  for  crassa 
negligentia;  and  it  is  impossible  to  impute  that  to  the  defendant 
for  not  discovering  a  defect  in  the  memorial  of  an  annuity,  which 
was  subsequently  held  to  be  a  defect  upon  a  very  doubtful  con- 
struction of  the  statute.  I  perfectly  agree  in  the  observations  made 
on  a  similar  occasion  by  my  Brother  Le  Blanc  ;  and  I  am  of  opinion 
that  the  present  action  cannot  be  maintained." 

Cur.  adv.  vulU 

TiNDAL,  Oh.  J.— In  this  case  the  defendant  obtained  a  rule  to  show 
cause  why  the  verdict  for  the  plaintiff  should  not  be  set  aside,  and 
a  nonsuit  be  entered,  or,  why  the  judgment  should  not  be  arrested : 
but  as  the  opinion  which  the  Court  has  formed  upon  the  first  branch 
of  the  rule,  involves  the  whole  merits  of  the  action,  it  becomes  un- 
necessary to  discuss  the  objection  which  is  supposed  to  exist  upon 
the  record. 

It  was  an  action  of  assumpsit  brought  by  the  plaintiff  against 
the  defendant,  as  an  attorney  of  this  Court,  for  negligence  in  the 
conduct  and  prosecution  of  a  former  action  brought  by  the  same 
plaintiff  against  one  Cyrus  Jay  and  his  partner ;  and  the  under- 
taking of  the  defendant  is  stated  to  be,  "  That  he  would  conduct 
and  prosecute  the  said  action  in  a  proper,  skilful,  and  diligent  man- 
ner." The  question,  therefore,  upon  the  first  branch  of 
the  rule  is.  Whether,  upon  the  evidence,  the  *  defendant  was  [*  467] 
showed  to  have  failed  in  bringing  sufficient  skill  and  dili- 
gence to  the  conduct  of  such  former  cause. 

Now,  the  action  against  Mr.  Jay  and  his  partner  had  been  brought 
against  them  for  negligence,  as  attorneys,  in  conducting  the  defence 
of  the  present  plaintiff  in  a  former  action  which  had  been  brought 
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against  him  by  one  Dubois ;  in  which  action  against  Jay  and  his 
partner  it  was  alleged,  that  by  reason  and  in  consequence  of  the 
negligence  of  the  attorneys,  judgment  by  default  had  been  signed, 
and  such  further  proceedings  had,  that  final  judgment  was  after- 
wards signed  and  execution  issued  against  Godefroy. 

Upon  the  trial  of  Oodefroy  v.  Jay  and  Another,  before  Mr.  Jus- 
tice BuRROUGH,  the  only  evidence  which  Mr.  Dalton,  the  present 
defendant,  had  procured  to  satisfy  that  allegation,  was  the  book  of 
the  prothonotary  of  this  Court,  in  which  was  kept  an  entry  of  the 
judgments  by  default  signed  in  each  term,  with  the  date  and  the 
officer's  fee  opposite  to  the  same ;  and  the  learned  Judge  who  tried 
that  cause,  held  this  proof  of  the  allegation  not  to  be  sufficient,  and 
nonsuited  the  plaintiff,  which  judgment  of  nonsuit  was  afterwards 
confirmed  by  this  Court  on  a  motion  to  set  aside  the  same. 

It  was  for  the  negligence  on  the  part  of  Dalton,  as  the  plaintiff's 
attorney,  in  not  having  provided  himself  with  the  proper  evidence 
of  that  judgment  as  set  out  in  the  declaration,  that  the  present  ac- 
tion was  brought ;  and  the  question  is,  Whether  this  amounts  to 
such  want  of  skill  and  diligence  in  his  profession  of  an  attorney,  as 
to  render  him  liable  to  the  present  action. 

It  would  be  extremely  difficult  to  define  the  exact  limit  by  which 
the  skill  and  diligence  which  an  attorney  undertakes  to  furnish  in 
the  conduct  of  a  cause  is  bounded;  or  to  trace  precisely  the 
dividing  line  between  that  reasonable  skill  and  diligence  which 
appears  to  satisfy  his  undertaking,  and  that  crassa  negli- 
[*  468]  gentia,  or  *  lata  culpa  mentioned  in  some  of  the  cases,  for 
which  he  is  undoubtedly  responsible. 

The  cases,  however,  which  have  been  cited  and  commented  on  at 
the  bar,  appear  to  establish,  in  general,  that  he  is  liable  for  the  con- 
sequences of  ignorance  or  non-observance  of  the  rules  of  practice 
of  this  Court ;  for  the  want  of  care  in  the  preparation  of  the  cause 
for  trial ;  or  of  attendance  thereon  with  his  witnesses :  and  for  the 
mismanagement  of  so  much  of  the  conduct  of  a  cause  as  is  usually 
and  ordinarily  allotted  to  his  department  of  the  profession.  Whilst 
on  the  other  hand,  he  is  not  answerable  for  error  in  judgment  upon 
points  of  new  occurrence,  or  of  nice  or  doubtful  construction,  or  of 
such  as  are  usually  entrusted  to  men  in  the  higher  branch  of  the 
profession  of  the  law. 

Looking,  then,  at  the  particular  circumstances  attending  the  fail- 
ure of  the  action  of  Godefroy  v.  Jay  and  Another,  it  appears,  in  the 
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first  place,  that  this  was  not  the  ordinary  case  of  a  direct  allegation 
of  a  judgment  on  record,  with  a  plea  distinctly  putting  that  judg- 
ment in  issue ;  in  which  case  of  ordinary  and  daily  occurrence,  a 
neglect  in  the  attorney  to  provide  himself  with  regular  proof  of  the 
judgment  on  record  would  have  classed  itself  within  the  description 
of  gross  negligence.  There  is  an  ambiguity  in  the  statement  of  the 
final  judgment,  which  would  lead  a  person  not  well  versed  in  the 
practice  of  pleading  to  suppose  that  it  was  only  alleged  as  a  con- 
sequential damage,  and  not  as  a  direct  ground  of  action ;  and  in  the 
former  case,  the  failure  of  producing  the  record  would  not  have  gone 
to  the  maintenance  of  the  action.  But  looking  more  particularly 
to  the  evidence  in  the  case,  it  appears  to  have  been  proved  by  a 
gentleman  at  the  bar  of  great  experience  and  skill,  that  upon  the 
particular  allegation  he  thought  at  the  time  the  evidence  offered 
was  evidence  sufficient,  for  that  it  seemed  to  him  that  neg- 
ligence was  the  gist  of  *  the  action,  and  that  the  judgment  [*  469] 
was  only  alleged  as  the  consequence. 

We  lay  no  stress  upon  the  fact,  that  the  attorney  had  consulted 
his  counsel  as  to  the  sufficiency  of  the  evidence ;  because,  we  think, 
his  liability  must  depend  upon  the  nature  and  description  of  the 
mistake  or  want  of  skill  which  has  been  shown;  and  he  cannot 
shift  from  himself  such  responsibility  by  consulting  another  where 
the  law  would  presume  him  to  have  the  knowledge  himself.  But 
it  is  from  the  particular  nature  of  this  misconception  of  the  attor- 
ney, and  from  the  evidence  given  in  the  cause,  that  we  think  the 
non-production  of  a  record  of  judgment  is  not  to  be  considered  as 
an  instance  of  such  gross  negligence  as  makes  the  defendant  an- 
swerable ;  and  we  therefore  think,  the  rule  for  a  nonsuit  ought  to 
be  made  absolute.  Bule  absolute. 

ENGLISH  NOTES. 

See  also,  on  a  similar  principle,  Purves  v.  Landell,  No.  2  of  '' Negli- 
gence," 18  R.  C.  630. 

It  has  been  frequently  observed  that  such  terms  as  culpa  lata^  crassa 
ignorantuij  or  gross  negligence  go  very  little  way  towards  defining  the 
kind  of  negligence  to  infer  liability.  That  depends  in  every  case  upon 
the  care  which  the  particular  employment  is  presumed  to  demand.  See 
note  to  Nos.  2  &  3  of  "  Negligence,"  18  R.  C.  657. 

It  is  not  proposed  in  this  note  to  go  fully  into  the  various  cases  in 
which  attorneys  or  solicitors  have  been  held,  or  have  not  been  held, 
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guilty  of  such  negligence  as  to  infer  liability.    A  few  typical  instances 
are  the  following :  — 

A  law  agent  (attorney)  in  Scotland  was  employed  to  take  proceedings 
under  an  Act  of  Parliament,  against  the  employer's  apprentices  for  mis- 
conduct. The  law  agent  took  proceedings  founded  specifically  upon  the 
wrong  section  of  the  statute,  being  one  which  related  to  servants  and 
not  to  apprentices ;  and  the  master  consequently  incurred  expense  in 
compromising  an  action  for  false  imprisonment.  It  was  held  by  the 
House  of  Lords,  affirming  the  judgment  of  the  Court  of  Session  in  Scot- 
land, that,  the  statute  being  free  from  any  doubt  or  ambiguity,  and  the 
defendant  having  chosen  to  proceed  specifically  upon  a  section  which 
did  not  apply  to  the  case,  he  was  liable.  HartY.  Frame  (H.  L.  1839), 
6  CI.  &  Fin.  193. 

A  Scotch  law  agent  who  acted  for  the  lender  as  well  as  the  borrower 
in  effecting  a  security  for  money  lent,  although  he  made  no  charge  to 
the  lender  for  his  services,  was  held  (by  the  House  of  Lords,  affirming 
the  judgment  of  the  Court  of  Session)  liable  for  insufficiency  of  the 
security  by  reason  of  prior  registered  charges  which  the  agent  had  failed 
to  discover  through  omitting  to  make  the  usual  searches.  Donaldson  v. 
Haldane  (H.  L.  1840),  7  CI.  &  Fin.  762,  1  Rob.  Sc.  Appeal,  226.  But 
it  has  been  laid  down  on  high  judicial  authority  that  a  barrister  acting 
honestly  with  a  view  to  the  interests  of  his  client,  is  not  responsible 
for  any  mistake  or  error  of  judgment  or  indiscretion  of  any  sort  in  the 
conduct  of  an  action.  Swinfen  v.  Lord  Chelmsford  (1860),  6  H.  &  N. 
890  (per  Pollock,  C.  B.,  p.  924). 

The  following  remarks  of  Mr.  Justice  Stirling  in  Blyth  v.  Fladgate, 
1891,  1  Ch.  337,  360,  in  regard  to  the  duty  of  a  solicitor  in  advising 
trustees  are  important:  '^It  is,  therefore,  the  duty  of  a  solicitor 
not  so  much  himself  to  form,  or  express  an  opinion  on  the  value  of 
the  property  offered  to  a  trustee  as  security  for  an  advance  (though 
the  law  does  not  prohibit  him  from  so  doing,  if  he  thinks  fit),  as 
to  see  that  the  trustee  has  before  him  the  proper  materials  for  form- 
ing a  judgment  of  his  own.  He  ought,  therefore,  to  see  not  only  that 
the  trustee  has  before  him  proper  valuations  of  the  property,  but  that 
ho  is  made  acquainted  with  any  facts  known  to  the  solicitor,  and  not 
appearing  by  the  valuations,  which  may  affect  the  value  of  the  property, 
and  that  his  attention  is  directed  to  any  rules  laid  down  by  the  Courts 
for  the  guidance  of  trustees  to  such  matters.  That  such  rules  exist  is 
shown  by  the  cases  of  Learoyd  v.  Whiteley,  12  App.  Cas.  727,  733,  and 
In  r«  Salmony  42  Ch.  D.  361.  To  those  rules,  therefore,  it  would  be  the 
Awiy  of  the  solicitor  to  call  the  attention  of  the  trustee  whom  he  was 

mlvi^lng." 

Tho  rule  referred  to  as  that  shown  by  the  cases  of  Learoyd  v.  Whiteley 
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(H.  L.  1887),  12  App.  Cm.  727,  57  L.  J.  Ch.  390,  68  L.  T.  93,  36  W. 
R.  721,  and  In  re  Salmon  (1889),  42  Ch.  D.  351,  is  that  clearly  stated 
by  Lord  Watson  in  the  former  of  those  cases  as  follows  [12  App. 
Cas.  733]:  '^As  a  general  rule  the  law  requires  of  a  trustee  no 
higher  degree  of  diligence  in  the  execution  of  his  office  than  a  man 
of  ordinary  prudence  would  exercise  in  the  management  of  his  own 
private  affairs.  Yet  he  is  not  allowed  the  same  discretion  in  invest- 
ing the  moneys  of  the  trust  as  if  he  were  a  person  aui  juris  dealing 
with  his  own  estate.  Business  men  of  ordinary  prudence  ma}',  and 
frequently  do,  select  investments  which  are  more  or  less  of  a  speculative 
character;  but  it  is  the  duty  of  a  trustee  to  confine  himself ''to  the  class 
of  investments  which  are  permitted  by  the  trust,  and  likewise  to  avoid 
all  investments  of  that  class  which  are  attended  with  hazard.  So,  so 
long  as  he  acts  in  the  honest  observance  of  these  limitations,  the  general 
rule  already  stated  will  apply.  The  Courts  of  Equity  in  England  have 
indicated  and  given  effect  to  certain  general  principles  for  the  guidance 
of  trustees  in  lending  money  upon  the  security  of  real  estate.  Thus  it 
has  been  laid  down  that  in  the  case  of  ordinary  agricultural  land,  the 
margin  ought  not  to  be  less  than  one-third  of  its  value;  whereas  in 
cases  where  the  subject  of  the  security  derives  its  value  from  buildings 
erected  upon  the  land,  or  its  use  for  trade  purposes,  the  margin  ought 
not  to  be  less  than  one-half.  I  do  not  think  these  have  been  laid  down 
as  hard  and  fast  limits  up  to  which  trustees  will  be  invariably  safe, 
and  beyond  which  they  can  never  be  in  safety  to  lend,  but  as  indicating 
the  lowest  margins  which  in  ordinary  circumstances  a  careful  investor 
of  trust  funds  ought  to  accept." 

The  principle  laid  down  in  Lord  Bbougham's  judgment  in  Oodefroy 
V.  Dalton  was  applied  by  the  Court  in  Ireland  in  Mahoney  v.  Davoren 
(1892),  30  L.  R.  Ir.  664.  By  a  decision  of  the  Court  in  1889  (Perrin 
V.  Roe,  26  L.  K.  Ir.  37),  it  had  been  decided  that  the  annual  rent  charge 
in  lieu  of  tithe  under  the  Irish  Church  Act,  1869,  was  an  "  encumbrance  " 
on  land,  and  that  where  a  purchaser  of  land  contracted  to  buy  ^'  free 
from  encumbrances  "  he  was  entitled  to  have  the  future  instalments  of 
the  annual  rent  charge  redeemed  out  of  the  purchase  money.  The  plain- 
tiff (Mahoney)  had  employed  the  defendant  (Davoren)  to  prepare  par- 
ticulars and  conditions  of  sale  of  his  land  which  was  subject  to  this 
charge.  The  purchaser  had  claimed  on  the  authority  of  Perrin  v.  Hoe 
to  have  the  charge  redeemed  out  of  the  purchase  money.  The  plaintiff 
had  himself  forgotten  the  existence  of  the  charge,  although  he  had  paid 
one  instalment  and  had  the  receipt  in  his  possession;  but  he  contended 
that  the  defendant,  in  preparing  the  particulars,  should  have  inquired 
whether  it  was  so  subject,  and  that  such  inquiry  would  have  brought  it 
to  his  recollection;  and  he  claimed  that  the  defendant  should  indemnify 
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bim  against  the  purchaser's  claim.  The  Conrt  decided  in  favour  of  the 
defendant.  Before  the  Irish  Church  Act,  1869,  all  laud  in  Ireland  was 
subject  to  tithe  which  was  a  separate  incorporeal  hereditament  and  not 
technically  an  encumbrance.  It  was  not  until  twenty  years  after  the 
Irish  Church  Act  that  the  question  of  the  nature  of  the  annuity  in  lieu 
of  tithe  was  discussed  in  a  Court  of  law,  and  that  it  was  decided  (in 
Perrin  v.  Roe)  that  it  was  an  '^  encumbrance  ";  and  the  effect  of  this 
decision  was  not  even  yet  (in  1892)  generally  appreciated  by  the  pro- 
fession. That  a  solicitor  was  ignorant  of  this  decision,  or  should  not 
have  appreciated  its  effect  as  to  the  framing  of  conditions  of  sale,  could 
not  be  imputed  as  the  crassa  ignarantia  or  ciUpa  lata  for  which  he  should 
be  made  liable. 

The  decisions  in  more  recent  cases  and  the  rule  of  practice  laid  down 
in  In  re  Bailee's  Estate  (1893),  31  L.  R.  Ir.  98,  373,  and  in  Hamilton 
V.  Bates,  1894,  Ir.  R.  1,  have  probably,  however,  made  the  rule  in  Perrin 
V.  Eoe  now  sufficiently  known  to  affect  the  practice  of  conveyancers  of 
Irish  land. 

AMERICAN  NOTES. 

In  the  United  States  there  is  no  distinction  between  counsel  and  attorneys 
or  solicitors,  in  regard  to  their  responsibility  to  their  clients  for  lack  of  skill 
or  diligence.  Both  are  responsible  in  the  same  manner  and  generally  to  the 
same  extent  as  solicitors  are  by  the  English  law.  The  term  **  solicitor  "in 
the  United  States  is  used  to  designate  an  attorney  who  conducts  proceedings 
in  equity.  Counsel  are  not  a  distinct  order  as  barristers  are  in  England ; 
but  in  the  large  cities  their  services  are  somewhat  analogous  to  those  of  barris- 
ters ;  but  generally  throughout  the  country  the  same  person  may  be  counsel, 
attorney,  and  solicitor. 

The  principal  case  has  frequently  been  cited,  and  the  rule  founded  thereon 
is  applicable  generally,  in  the  American  Courts.  The  degree  of  diligence  and 
skill  required  of  every  attomey-at-law  is  a  reasonable  diligence  and  skill  in 
conducting  the  business  entrusted  to  him ;  and  for  a  failure  to  exercise  such 
diligence  and  skill  he  may  be  required  to  respond  in  damages  to  his  client. 
Savings  Bank  v.  Ward,  100  United  States,  195,  198;  Walker  v.  Goodman,  21 
Alabama,  647 ;  Gambert  v.  Hart,  44  California,  642  ;  Cox  v.  StUlivan,  7  Georgia, 
144,  50  Am.  Dec.  386;  O'Barr  v.  Alexander,  37  Georgia,  195;  Stevens  v. 
Walker,  55  Illinois,  151 ;  Walker  v.  Stevens,  79  Illinois,  198 ;  Kepler  v.  Jessup, 
11  Indiana  App.  241 ;  Bowman  v.  TaUman,  27  Howard  (N.  Y.)  Pr.  212,  274; 
Caverly  v.  McOwen,  123  Massachusetts,  574 ;  Gilbert  v.  Williams,  8  Massachu- 
setts, 51 ;  Babbitt  v.  Bumpus,  73  Michigan,  331, 16  Am.  St.  Rep.  586;  Fitck  v. 
Scott,  3  Howard  (Miss.),  314. 

While  there  are  some  decisions  to  the  effect  that  an  attorney  is  liable  only 
for  gross  negligence  or  gross  ignorance  in  the  performance  of  his  professional 
duties,  as  in  Pennington  v.  Yell,  11  Arkansas,  212,  52  Am.  Dec.  262 ;  Suydam 
V.  Vance,  2  McLean  (U.  S.),  99,  the  prevailing  rule  is  that  he  is  liable  to  his 
client  only  for  failure  to  use  the  ordinary  skill,  capacity,  and  diligence  com- 
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monly  exercised  by  members  of  his  profession  in  his  locality.  Spangler  v. 
Sdlers,  5  Federal  Rep.  882;  Gambert  v.  Hart,  44  California,  642;  WiUan  v. 
Russy  20  Maine,  421 ;  HcUch  v.  Fogerty,  1  Jones  &  Spencer  (N.  Y.),  166 ;  Wat- 
$on  Y.  Muirheady  57  Pennsylvania  State,  161,  98  Am.  Dec.  213 ;  Holmes  y.  Peck, 
1  Rhode  Island,  242. 

It  seems,  however,  that  some  Courts  regard  the  want  of  ordinary  care  and 
skill  as  being  gross  negligence.  Holmes  v.  Peckj  1  Rhode  Island,  245 ;  Coz  v. 
SuUitmrij  7  Georgia,  144,  50  Am.  Dec.  386.  The  degree  of  skill  required  of 
an  attorney  is  to  be  measured  with  reference  to  the  particular  duty  he  is  re- 
quired to  perform;  Jackson  v.  Cloptony  66  Alabama,  29;  Cox  y.  Sullivan, 
7  Georgia,  144,  50  Am.  Dec.  886 ;  and  it  is  also  to  be  measured  in  some  degree 
by  the  ordinary  standard  of  professional  ability  in  the  state  or  county  in  which 
he  practises. 

An  attorney  is  liable  for  negligence  in  making  a  writ,  as  where  by  mistake 
he  declared  for  twelve  dollars  instead  of  twelve  hundred  dollars,  whereby  his 
client  lost  the  benefit  of  an  attachment  for  the  latter  sum,  and  was  unable  to 
obtain  payment  of  his  claim,  the  debtor  being  insolvent.  Vamum  v.  Martin, 
15  Pickering  (Mass.),  440. 

The  attorney  is  liable  for  all  damages  or  losses  suffered  by  his  client  in  con. 
ducting  the  formal  proceedings  of  a  suit,  such  as  negligently  suffenng  a  judg- 
ment against  his  client  by  default ;  GaUlard  v.  Smart,  6  Co  wen  (N.  Y.),  385 ; 
Anonymous,  1  Wendell  (N.  Y.),  108;  BejUon  v.  Craig,  2  Missouri,  198;  or 
neglecting  to  enter  up  judgment  for  bis  client ;  Cox  v.  Livingston,  2  Watts 
&  Sergeant  (Pa.),  103 ;  or  neglecting  to  take  out  execution;  DeaH>om  v.  Dear- 
born, 15  Massachusetts,  816;  Phillips  v.  Bridge,  11  Massachusetts,  246 ;  or 
neglecting  to  bring  an  action  upon  a  claim  within  the  time  allowed  by  law ; 
Drury  v.  Butler,  171  Massachusetts,  171. 

An  attorney  employed  to  prosecute  a  claim,  who  places  it  in  the  hands  of  an- 
other attorney  for  collection,  is  liable  to  his  client  for  the  negligence  of  the  per- 
son so  employed  by  him,  and  is  not  relieved  from  such  liability  on  the  ground 
that  such  person  is  himself  a  competent  lawyer.  Walker  v.  Stevens,  79  Illi- 
nois, 193  ;  Bradstreet  v.  Everson,  78  Pennsylvania  State,  124,  13  Am.  Rep.  665; 
Afc  Vickar  v.  May,  3  Pennsylvania  State,  224, 45  Am.  Dec.  637  ;  Rhines  v.  Evans, 
66  Pennsylvania  State,  192,  5  Am.  Rep.  364;  Letoisy.  Peck,  10  Alabama,  142; 
Abbott  V.  Smith,  4  Indiana,  452. 

Each  of  two  or  more  attorneys  practising  as  a  firm,  is  liable  to  a  client  for 
the  negligence  or  default  of  one  of  the  members  of  the  firm.  Poole  v.  Gist, 
4  McCord  (S.  C),  259 ;  Porter  v.  Vance,  82  Tenneasee,  629 ;  Dwight  v.  Simon, 
4  Louisiana  Annual,  490 ;  Warner  v.  Griswold,  8  Wendell  (N.  Y.),  665 ;  Mc- 
Farland  v.  Crary,  8  Cowen  (N.  Y.),  253  ;  Livingston  v.  Cox,  6  Pennsylvania 
State,  360. 

If  the  client  acquiesces  in  the  employment  of  a  particular  attorney  to  pros- 
ecute a  claim,  or  to  assist  in  conducting  a  suit,  the  responsibility  for  the  negli- 
gence or  errors  of  such  other  attorney  rests  with  the  client,  and  not  with  the 
first  attorney.  Porter  v.  Peckham,  44  California,  204 ;  Watson  v.  Muirhead, 
57  Pennsylvania  State',  161. 

An  attorney  who  disobeys  the  lawful  instructions  of  his  client,  is  responsible 
for  any  loss  his  client  may  sustain  in  consequence.     Gilbert  v.    Williams, 
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8  Massachusetts,  51,  5  Am.  Dec.  77;  Wilson  v.  Coffin,  2  Cushing  (Mass.),  316. 
And  this  is  trae  although  the  attorney  disregarded  his  client's  instructions 
under  the  honest  belief  that  he  was  acting  for  the  best  interest  of  his  client; 
as  where  being  instructed  to  bring  suit  upon  a  promissory  note,  he  omitted  to 
do  so,  in  the  belief  that  his  client's  interests  would  be  promoted  by  delay  in 
bringing  suit,  and  by  reason  of  such  delay  his  client  lost  his  claim  through  the 
insolvency  of  the  maker  of  the  note.  The  measure  of  damages  in  such  case 
would  be  the  amount  which  might  have  been  recovered  by  an  immediate  suit 
WUcox  V.  Plummer,  4  Peters  (U.  S.),  172;  Moore  v.  Juvenal,  92  Pennsylvania 
State,  484 ;  Cox  v.  Livingston,  2  Watts  &  Sergeant  (Pa.),  103,  87  Am.  Dec.  486; 
Fox  V.  Jones,  4  Texaa  Appeal  Cases,  48,  14  S.  W.  Rep.  1007.  If  the  client's 
instructions  are  not  in  accordance  with  the  attorney's  judgment  as  to  his  client's 
best  interest,  he  should  advise  his  client  accordingly ;  and  then  if  the  client 
refuses  to  follow  his  advice,  he  should  follow  his  client's  instructions  so  far  as 
the  rules  of  law  permit.  Nave  v.  Baird,  12  Indiana,  318.  In  the  management 
of  a  suit,  however,  the  attorney  is  bound  to  observe  the  rules  and  practice  of 
the  Court,  though  hb  client  should  instruct  him  otherwise.  Read  v.  French, 
28  New  York,  286;  Anonymous,  1  Wendell  (N,  Y.),  108. 

An  attorney  is  not  answerable  for  an  error  of  judgment  upon  nice  or  diffi- 
cult questions  of  law,  nor  for  every  mistake  which  may  occur  in  practice. 
Morrison  v.  Burnett,  56  Illinois  App.  129;  Citizens'  Loan  Fund  (f  Sav,  Associ- 
ation V.  Friedley,  123  Indiana,  143,  18  Am.  St.  Rep.  320;  MarriU  v.  Graham, 
27  Texas,  646. 

There  is  no  implied  agreement  in  the  relation  of  attorney  and  client,  or  in 
the  employment  of  the  former  by  the  latter,  that  the  attorney  guarantees  the 
success  of  a  suit  brought  for  his  client,  or  that  his  opinions  in  regard  to  the 
case  are  sound.  He  only  undertakes  to  act  in  good  faith,  to  use  an  ordinary 
degree  of  intelligence,  and  a  reasonable  degree  of  diligence  in  the  performance 
of  his  duties  in  the  case  entrusted  to  him.  He  only  undertakes  to  avoid  errors 
which  no  member  of  his  profession  of  ordinary  skill  and  prudence  would  com- 
mit. Babbitt  v.  Bumpus,  73  Michigan,  331,  16  Am.  St  Rep.  585;  Bowman  v. 
Tollman,  27  Howard  (N.  Y.)  Practice,  212;  GaUaher  v.  Thompson,  Wright 
(Ohio),  466;  Harriman  v.  Baird,  6  Appellate  Division  (N.  Y.),  518;  Isham  v. 
Parker,  3  Washington  State,  755,  29  Pacific  Rep.  835. 

But  an  attorney  is  liable  to  his  client  for  injuries  resulting  from  errors  as  to 
matters  of  law  which  any  attorney  of  reasonable  capacity  and  skill  in  his  pro- 
fession would  be  supposed  to  know.  He  is  liable  for  the  consequences  of  his 
failure  to  know  and  apply  rules  and  principles  of  law  that  are  well  established 
by  reported  decisions,  and  are  clearly  stated  in  the  text-books  in  common  use. 
Goodman  v.  Walker,  30  Alabama,  482,  68  Am.  Dec.  134;  Gambert  y.  Hart,  44 
California,  542;  HiUegassY,  Bender,  78  Indiana,  225;  Citigens*  Loan  Fund  ^ 
Sav,  Association  v.  Friedley,  123  Indiana,  145,  18  Am.  St.  Rep.  320.  He  is 
liable  for  the  consequences  of  not  knowing  or  observing  the  statutes  of  his 
state  and  the  settled  rules  of  pleading  and  practice  of  the  Courts  of  his  state ; 
but  he  is  not  liable  where  he  accepts  and  follows  the  decisions  of  the  Supreme 
Court  of  his  state,  while  they  remain  unreversed.  Marsh  v.  Whitmore,  21  Wal- 
lace (U.  S.),  178,  nor  when  he  errs  in  reference  to  matters  of  law  upon  which 
members  of  his  profession  possessed  of  reasonable  skill  and  knowledge  may 
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reasonably  differ  until  these  have  been  settled  by  decisions.  Citizens^  Loan 
Fund  tf  Sav.  Association  v.  Friedley,  123  Indiana,  145,  18  Am.  St.  Rep.  820. 

An  attorney's  want  of  ordinary  care,  skill,  knowledge,  or  diligence  in  the 
coarse  of  the  business  confided  to  him  by  his  client,  may  be  set  up  in  defence 
to  an  action  by  him  to  recover  against  Ids  client  for  such  services.  Caverly  v. 
McOtoen,  123  Massachusetts,  574;  Judah  v.  Trustees,  23  Indiana,  272,  16  id. 
56;  Christie  v.  Sawyer ,  44  New  Hampshire,  298;  Bowman  v.  Tollman,  40 
Howard  (N.  Y.)  Pr.  1 ;  Fenno  v.  English,  22  Arkansas,  170. 

An  attorney  employed  to  investigate  the  title  of  a  parcel  of  land  is  liable 
only  for  the  want  of  ordinary  care  and  skill.  Savings  Bank  v.  Ward,  100  U.  S. 
195;  Watson  v.  Muirhead,  57  Pennsylvania  State,  161,  99  Am.  Dec.  213;  Aft/- 
ler  V.  Wilson,  24  Pennsylvania  State,  114.  An  attorney  is  not  liable  for  his  errors 
to  one  who  does  not  occupy  the  relation  to  him  of  client.  Where  an  attorney 
at  the  request  of  a  client  examined  his  title  to  certain  land  and  gave  to  him  a 
certificate  over  his  signature  that  the  client's  title  was  good  and  the  property 
unencumbered,  when  in  fact  his  client  had  already  conveyed  the  land  in  fee 
by  a  duly  recorded  conveyance,  which  the  attorney  overlooked,  but  would  have 
found  had  he  exercised  a  reasonable  degree  of  care,  it  was  held  that  he  was  not 
liable  to  a  person  with  whom  he  had  no  communication,  who  made  a  loan  to 
the  client  upon  a  deed  of  trust,  there  being  neither  fraud,  collusion,  nor  privity 
of  contract  between  the  attorney  and  the  person  who  loaned  the  money.  Sav- 
ings Bank  v.^Ward,  100  United  States,  195.  The  Court  say:  '<The  difficulty 
in  the  way  of  the  plaintiffs  is  that  they  never  employed  the  defendant  to  search 
the  records,  examine  the  title,  or  make  the  report,  and  it  clearly  appears  that 
he  never  performed  any  such  service  at  their  request  or  in  their  behalf,  and 
that  they  never  paid  him  anything  for  the  service  he  did  perform  in  respect  to 
that  transaction ;  nor  is  there  any  evidence  tending  to  show  any  privity  of  con- 
tract between  them  and  the  defendant,  within  the  meaning  of  the  law  as  ex- 
pounded by  the  decisions  of  the  Court.  .  .  .  Suffice  it  to  say  these  parties 
never  met,  and  there  was  no  communication  of  any  kind  between  the  defend- 
ant and  the  brokers,  or  the  lenders  of  the  money.  Nothing  of  the  kind  ia 
pretended,  the  only  suggestion  in  that  direction  being  that  it  may  be  held  that 
the  applicant  for  tiie  loan,  when  he  employed  the  defendant,  may  be  regarded 
as  the  agent  of  the  plaintiffs.  Suoh  suggestion  being  entirely  without  evidence 
to  support  it,  is  entitled  to  no  weight,  especially  as  it  appears  that  the  princi- 
pal certificate  was  procured  several  days  before  any  interview  upon  the  subject 
of  the  loan  took  place  between  the  brokers  and  the  plaintiffs." 

This  is  unquestionably  sound  law,  notwithstanding  a  dissenting  opinion  by 
Chief  Justice  Waitb,  who  said :  '*  I  am  unable  to  agree  to  the  judgment  in 
this  case.  I  think  if  a  lawyer,  employed  to  examine  and  certify  to  the  recorded 
title  to  real  property,  gives  his  client  a  certificate  which  he  knows  or  ought  to 
know  is  to  be  used  by  the  client  in  some  business  transaction  with  another 
person  as  evidence  of  the  facts  certified  to,  he  is  liable  to  such  other  person 
relying  on  his  certificate  for  any  loss  resulting  from  his  failure  to  find  on  record 
a  conveyance  affecting  the  title,  which,  by  the  use  of  ordinary  professional 
care  and  skill,  he  might  have  found.    That,  as  it  seems  to  me,  b  this  case." 
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No.  2.  — LUDDTS  TRUSTEE  v.  PEARD. 
(1886.) 

RULE. 

The  disability  of  a  solicitor  to  purchase  from  his  client 
is  grounded  on  the  special  opportunity  of  information 
which  the  relation  affords  him ;  and,  although  the  relation 
of  solicitor  and  client  has  ceased,  the  disability  continues 
so  long  as  the  reason  continues  to  operate. 

Luddy*8  Tnutee  v.  Peard. 

33  Ch.D.  500-523  (s.  c  55  L.  J.  Ch.  884  ;  55  L.  T.  137  ;  35  W.  B.  44). 

[500]  Solicitor  and  Client,  —  Bankruptcy  of  Client.  —  Purchase  hy  Sdiciiar 
from  Trustee  in  Bankruptcy.  —  Setting  aside  Purchase.  —  Concealment  of 
Facts.  —  Obligation  to  make  complete  Disclosure  to  Trustee. 

The  obligations  on  a  solicitor  dealing  with  his  client  extend  to  the  case  of  a 
dealing  between  a  solicitor  and  the  trustee  in  bankruptcy  of  his  client. 

C.  B.  L.  was,  under  the  will  of  his  mother,  entitled  to  an  interest  in  real 
estate,  but  whether  for  life  or  absolute  was  doubtful.  He  became  bankrupt, 
and  a  trustee  in  bankruptcy  was  appointed.  J.  D.  P.,  the  solicitor  of  the 
bankrupt,  had  as  solicitor,  and  having  acted  for  some  years  as  receiver,  acquired 
an  intimate  knowledge  of  the  nature  and  value  of  the  estate.  He  had  in  n^o- 
tiating  mortgages  for  C.  B.  L.  to  consider  the  extent  of  his  interest  under  the 
will ;  had  obtained  the  opinion  of  counsel  that  it  was  for  life  only ;  but  had 
himself  formed  an  opinion  that  it  was,  probably,  absolute,  and  not  as  he  had 
described  in  his  correspondence  with  the  parties  concerned  merely  for  life; 
and  he  also  formed  an  opinion  that  the  estate  was  more  valuable  than  the  ren- 
tal showed.  He  did  not  disclose  his  opinion  to  C.  B.  L.,  or  to  the  trustee  in 
bankruptcy,  or  to  his  solicitor.  He  was  employed  by  the  bankrupt  to  negotiate 
with  the  trustee  for  the  pnrchaae  of  his  interest  for  the  benefit  of  hia  wife  and 
children.  In  the  negotiation,  as  solicitor  and  agent  for  the  bankrupt,  he  found 
that  the  trustee  could  be  induced  to  sell  the  interest  for  a  very  small  sum  (£77), 
and  he  availed  himself  of  his  knowledge,  and  contracted  to  purchase,  secretly, 
for  himself,  but  in  the  name  of  his  brother,  an  interest  which,  as  the  Court 
af tt'rwards,  in  an  action  for  administration,  held,  was  absolute,  and  was  worth 
some  thousands  of  pounds.  He  never  suggested  to  the  trustee  that  he  intended 
to  purohaae  for  himself,  but  gave  him  and  his  solicitor  to  believe  that  the  pur- 
chase was  on  behalf  of  the  bankrupt's  family.  In  an  action  by  a  subsequent 
trustee  in  bankruptcy  to  set  aside  the  sale  :  — 

HM^  that  the  trustee  in  bankruptcy  stood  in  the  place  of  the  bankrupt  for 
the  purpose,  that  the  solicitor  for  the  bankrupt  ooold  not  be  allowed  to  hold  as 
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against  the  trustee  an  advantage  obtained  by  him  in  the  purchase  from  him 
by  means  of  the  knowledge  which  he  had  gained  whilst  acting  as  solicitor  for 
the  bankrupt,  and  that  J.  D.  F.  and  his  brother  were  trustees  for  the  trustee 
in  bankruptcy  and  must  give  up  to  him  every  advantage  of  the  purchase. 

This  was  an  action  by  the  trustee  in  bankruptcy  of  C.  B.  Luddy 
against  John  Davis  Peard  and  William  Peard  to  set  aside  a  sale 
made  by  a  former  trustee  in  the  bankruptcy  of  the  bank- 
rupt's *  interest  under  a  will.  The  defendants  were  the  [*501] 
solicitor  of  the  bankrupt  and  his  brother,  and  the  sale  was 
made  to  the  former  in  the  name  of  the  latter.  The  defendant 
J.  D.  Peard  acted  as  solicitor  of  C.  B.  Luddy,  in  the  lifetime  of  his 
mother,  Eliza  Ann  Luddy,  and  after  her  death  he  continued  to  act 
as  »ach  solicitor  for  a  time,  the  length  of  which  was  disputed. 

From  E.  A.  Luddy's  death  until  a  short  time  before  the  com- 
mencement of  the  action,  J.  D.  Peard  also  acted  as  solicitor  for  C. 
B.  Luddy  and  his  aunt,  Mary  Morton,  as  the  executors  and  trustees 
of  the  will  of  Eliza  Ann  Luddy.  Under  the  will  the  residue  was 
left'  upon  trust  for  the  benefit  of  C.  B.  Luddy  or  his  children  in 
terms  which  occasioned  a  question  of  some  difficulty  as  to  what 
interest  C.  B.  Luddy  actually  took.  Mrs.  Luddy,  by  her  will,  made 
in  1872,  left  all  her  real  and  personal  estate  to  her  trustees,  direct- 
ing them  to  pay  to  her  sister,  Mary  Morton,  an  annuity  of  £65, 
and  to  her  daughter,  Eliza  Luddy,  spinster,  an  annuity  of  £25,  and 
as  to  all  the  residue  of  her  real  and  personal  estate  she  directed 
her  trustees  to  convey,  assign,  or  otherwise  assure  the  same  to  her 
son,  C.  B.  Luddy,  his  heirs,  executors,  administrators,  and  assigns 
absolutely :  and  if  he  should  marry  and  die  leaving  children  who 
should  attain  twenty-one,  then  she  directed  her  trustees  to  convey 
and  assign  the  residue  to  such  children,  but  if  her  son  should  die 
in  her  lifetime  without  leaving  children,  then  they  were  to  convey 
to  his  widow,  and  to  Mary  Morton  and  to  Eliza  Luddy  as  tenants 
in  common.  The  testatrix  died  in  October,  1876.  C.  B.  Luddy, 
was  at  that  time  in  business  in  partnership  with  Mr.  Blewitt,  and 
was  desirous  of  raising  money  for  the  purposes  of  the  business 
upon  the  property  to  which  he  was  entitled  under  the  will.  He 
consulted  J.  D.  Peard  as  to  that,  and  he  obtained  for  him  an 
opinion  of  counsel  on  the  7th  of  December,  1876. 

C.  B.  Luddy  had  at  that  time  two  children,  both  infants.  The 
opinion  was  that  he  had  an  absolute  equitable  interest  defeasible 
by  an  executory  gift  in  favour  of  such  of  his  children  as  should 
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attain  twenty-one,  and  that  that  was  no  better  than  a  life  estate 
for  the  purpose  of  borrowing  money.  On  the  11th  of  December, 
1876,  J.  D.  Peard  wrote  to  C.  B.  Luddy  thus:  —  I  have  taken 
counsel's  opinion  as  to  your  interest  under  the  wilL  He 
[*  502]  is  clearly  *  of  opinion  that  you  only  get  a  life  interest,  and 
after  your  death  the  property  goes  to  your  children,  but 
if  your  children  should  die  in  your  lifetime  under  twenty-one  the 
property  would  belong  to  you  absolutely.  P.  S.  This  prevents  the 
raising  of  money  upon  the  property  —  it  is  an  unfortunate  will  in 
one  or  two  respects." 

The  testatrix  had  little  or  no  personal  estate,  but  she  had  a  one- 
third  share  of  a  freehold  public-house.  The  Horns,  at  Shoreditch, 
and  a  third  of  two  other  houses  and  of  a  carriage  factory  in  the 
same  neighbourhood;  and  the  entirety  of  No.  5  Hackney  Eoad, 
Shoreditch,  and  of  No.  114,  Whitecross  Street.  All  that  property 
except  No.  114  was  subject  to  a  mortgage  for  £1400  made  by  the 
testatrix,  and  was  of  course  subject  to  the  annuities  under  the 
will. 

On  the  15th  of  March,  1877,  J.  D.  Peard  advanced  to  C.  B.  Luddy 
£111,  taking  from  him  a  memorandum  of  charge  expressed  to  be 
upon  all  his  estate  and  interest  in  the  freehold  property  under  his 
mother's  will,  and  all  other  his  interest  under  the  said  will  J.  D. 
Peard  was  at  that  time  negotiating  for  a  mortgage  on  behalf  of 
C.  B.  Luddy  for  a  sum  of  £500,  and  it  was  subsequently  lent  by  a 
mortgagee,  Mr.  White.  To  a  requisition  made  on  the  first  at- 
tempt, the  answer  in  the  handwriting  of  J.  D.  Peard  was  that 
the  leases  were  of  considerable  value  to  the  tenants  who  had  spent 
money  on  the  property,  the  rentals  being  nothing  like  the  full 
value;  that  he  agreed  it  was  difficult  to  say  what  the  estate  was, 
but  that  he  had  taken  counsel's  opinion  on  the  will,  who  agreed 
that  for  all  practical  purposes  C.  B.  Luddy's  title  was  no  better  than 
a  life  estate,  and  he  sent  a  copy  of  the  opinion.  In  answer  to 
further  requisitions,  J.  D.  Peard  stated  that  the  basis  of  the  pro- 
posal was  that  the  security  was  only  that  of  a  life  estate,  but  the 
mortgagor  being  entitled  in  fee  subject  to  the  executory  devise  over 
his  interest  in  fact  was  rather  better  than  a  life  estate,  and  in 
answer  to  another  requisition  he  stated  that  the  present  leases  of 
the  property  were  granted,  the  tenants  laying  out  considerable 
sums.  The  last  answers  were  dated  the  17th  of  March,  1877. 
The  mortgage  was  carried  out  by  a  deed  dated  the  26th  of  March, 
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1877,  and  in  it  Mary  Morton  joined  to  postpone  her  annuity  of 
£65,  and  a  policy  of  assurance  upon  the  life  of  C.  B.  Luddy  for 
£525  was  assigned  by  way  of  further  security. 

*  In  April,  1878,  C.  B.  Luddy  dissolved  the  partnership  [*  503] 
with  Blewitt. 

On  the  28th  of  June,  1878,  the  trustees  sold  No.  5  Hackney 
Eoad  for  £2200,  out  of  which  they  paid  £1438  in  discharge  of  the 
mortgage  made  by  the  testatrix,  and  £547  16«.  in  discharge  of  the 
mortgage  to  Mr.  White,  who  thereupon  conveyed  the  property  to 
the  trustees;  sums  of  £32  and  £14  4«.  were  retained  by  J.  D.  Peard 
for  costs,  and  the  balance  of  £168  was  handed  to  C.  B.  Luddy,  who 
thereby  became  indebted  to  the  trust  estate  to  the  amount  of  £730. 

On  the  6th  of  July,  1878,  C.  B.  Luddy,  under  the  advice  of  J.  D. 
Peard,  his  solicitor,  again  mortgaged  all  his  interest  in  the  property 
to  Sarah  Freeman  for  £500;  Mary  Morton  again  postponed  her 
annuity,  and  the  former  policy  for  £525  and  a  new  policy  for  £650 
were  assigned  as  further  security. 

By  a  deed  dated  the  8th  of  July,  1878,  after  reciting  that  C.  B. 
Luddy  was  at  least  entitled  during  his  life  to  the  income  of  the 
residue  subject  to  the  annuities,  he  assigned  such  interest  as  he  had 
and  also  the  two  policies  to  Mary  Morton,  subject  to  the  mortgage 
to  Sarah  Freeman  to  secure  the  £730  due  from  him  to  the  trust 
estate  It  was  alleged  that  the  £500  raised  by  the  mortgage  to 
Sarah  Freeman  was  received  by  J.  D.  Peard  on  behalf  of  C.  B. 
Luddy. 

On  the  8th  of  July,  1878,  C.  B.  Luddy  and  the  mortgagees 
appointed  J.  D.  Peard  receiver,  and  he  acted  as  such  for  a  con- 
siderable time  afterwards. 

J.  D.  Peard  acted  as  solicitor  for  C.  B.  Luddy  in  all  those  trans- 
actions ;  and  on  the  11th  of  April,  1878,  he  advised  him  to  make  a 
sattlement  of  the  whole  of  the  remaining  property  upon  his  wife 
and  family  to  prevent,  as  he  said,  any  further  loss  to  C.  B.  Luddy 
in  business. 

That  was  afterwards  carried  out  by  a  deed  dated  the  3rd  of 
September,  1378,  but  which,  as  stated,  was  not  executed  till  the 
month  of  October.  It  contained  a  power  to  C.  B.  Luddy  to  revoke. 
On  the  8th  of  November,  1878,  J.  D.  Peard  obtained  from  an 
actuary  a  valuation  of  the  reversionary  interest  for  life  in  the 
sum  of  £70,  whereof  £50  might  be  taken  as  falling  in  when 
a  life  aged  seventy  last  birthday  dropped,  and  the  other  £20 
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[*  504]  *  when  a  life  aged  fifty-five  dropped,  the  reversioner  being 
forty -two;  and  the  value  estimated  was  £231. 

On  the  21st  of  November,  1878,  J.  D.  Peard  took  a  charge  from 
C.  B.  Luddy  for  the  costs  and  expenses  due  or  to  become  due  in 
respect  of  or  incidental  to  proceedings  about  to  be  taken  by  him 
on  behalf  of  C.  B.  Luddy  for  an  arrangement  with  his  creditors, 
and  for  the  obtaining  of  a  further  life  policy  for  £150,  and  a  charge 
for  the  first  premium  on  that  policy. 

On  the  same  day  a  petition  for  liquidation  was  presented.  A 
statement  of  C.  B.  Luddy's  aflfairs  was  prepared  by  J.  D.  Peard, 
and  signed  by  him,  in  which  he  proposed  to  revoke  the  settlement 
That  attempt,  however,  fell  through.  C.  B.  Luddy's  goods  were 
sold  under  an  execution,  and  in  April,  1879,  he  left  the  country 
and  went  to  Boulogne. 

On  the  19th  of  March  previously  Mr.  Sperring  presented  a  peti- 
tion in  bankruptcy  against  C.  B.  Luddy,  and  upon  the  9th  of  May, 
1879,  he  was  adjudicated  bankrupt,  and  upon  the  6th  of  June  Mr. 
Sperring  was  appointed  the  trustee  in  the  bankruptcy. 

Mr.  Devonshire  acted  as  solicitor  for  Mr.  Sperring  in  the 
bankruptcy. 

On  the  2l8t  of  May,  1879,  Mr.  Devonshire  put  himself  in  com- 
munication with  J.  D.  Peard  concerning  the  bankrupt's  estate,  and 
on  the  7th  of  July,  1879,  he  had  an  interview  with  him,  at  which 
he  requested  a  statement  in  writing  of  the  bankrupt's  property, 
and  it  was  afterwards  furnished  by  J.  D.  Peard,  who  began  it  by 
stating  that  under  Mrs.  Luddy's  will  C.  B.  Luddy  was  entitled  for 
life  only  to  the  rents  and  annual  income  of  the  property  thereinafter 
mentioned,  subject  to  two  annuities ;  and  then  followed  a  statement 
of  the  income  and  the  outgoings  which  it  was  said  left  a  deficiency, 
and  the  statement  closed  with  a  mention  of  the  settlement,  a  copy 
of  which  was  supplied  ; "  but  judging  from  the  above  facts,  it 
cannot  be  worth  anything,  and  his  bankruptcy  no  doubt  rendered 
the  settlement  void." 

On  the  15th  of  July,  1879,  a  meeting  of  the  creditors  took  place, 
nnd  at  it  C.  B.  Luddy's  affairs  were  discussed,  and  a  copy  of  Mrs. 
LxuUly's  will  was  produced. 

Mr.  Devonshire  reported  that  C.  B.  Luddy  had  only  a  life  in- 
terest in  the  property.  That  was  questioned  by  Mr. 
[•  50P]  Buckler,  a  *  creditor  and  a  solicitor,  and  he,  it  seemed, 
suggested  that  the  construction  of  the  will  was  doubtful. 
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A  correspondence  took  place  between  Mr.  Devonshire  and  Mr.  J. 
D.  Peard  as  to  the  bankrupt's  property  and  the  mortgages  upon  it ;  and 
on  the  20th  of  October,  1879,  J.  D.  Peard  wrote  to  Mr.  Devonshire 
thus :  —  "I  have  looked  into  this  matter  since  you  saw  me,  and 
cannot  find  there  is  any  value,  having  regard  to  the  various 
encumbrances  and  claims  in  the  equity  and  contingency,  especially 
as  I  do  not  suppose  any  further  assurance  could  be  effected,  and 
the  present  policies  would  not  suffice  for  all  that  is  required  even 
now.  If  Mr.  Luddy's  discharge  were  agreed  to  be  granted,  I  might 
get  a  purchaser  for  £50  if  you  think  proper  to  entertain  it.  I  may 
add  I  have  not  communicated  with  Mr.  Luddy,  or  been  asked  to 
seek  his  discharge,  which  will  not,  I  imagine,  be  of  any  real  value 
to  him  ;  but  I  think  it  should  be  made  part  of  the  bargain." 

On  the  28th  of  October,  1879,  Mr.  Devonshire  answered  request- 
ing further  information  as  to  the  property,  ages  of  the  annuitants, 
and  as  to  a  proposed  purchase  of  part  of  the  property  by  the  Metro- 
politan Board  of  Works. 

On  the  29th  of  October  J.  D.  Peard  replied,  giving  the  annuitants' 
ages;  stated  that  the  board  were  taking  No.  114,  Whitecross  Street, 
and  concluded  thus :  —  "  I  do  not  see,  having  regard  to  the  debts 
due  from  the  bankrupt,  that  there  is  any  saleable  value  whatever 
in  the  equity  of  redemption." 

On  the  7th  of  November  J.  D.  Peard  wrote  revoking  the  offer 
in  his  letter  of  the  20th  October  "  to  get  a  purchaser  for  £50." 

On  the  2nd  of  February,  1880,  C.  B.  Luddy  wrote  to  J.  D.  Peard, 
returning  a  deed,  which  was  a  conveyance  of  the  Whitecross  Street 
property  by  the  trustees  to  the  Metropolitan  Board  of  Works,  and 
asking  that  the  money  should  be  applied  in  paying  off  the  last 
mortgage  of  £500.  In  that  letter  he  urged  J.  D.  Peard  to  do  the 
best  he  could  for  him,  and  inquired  if  there  was  any  chance  of  ob- 
taining his  discharge  ? 

On  the  5th  J.  D.  Peard  answered,  suggesting  that  Miss  Morton 
and  C.  B.  Luddy  should  retire  fron  the  trust,  and  that  new  trustees 
should  be  appointed ;  stating  that  he  had  seen  Mr.  Sperring,  and 
there  seemed  to  be  no  chance  of  any  dividend ;  and  saying 
that  it  would  be  a  good  thing  if  the  mortgage  were  *  paid  [*  506] 
off;  "but  as  you  have  only  a  life  interest  in  the  money" 
there  was  little  chance  of  the  Court  so  applying  it 

On  the  10th  of  February,  1880,  C.  B.  Luddy  wrote  again,  regretting 
that  any  further  costs  should  be  incurred ;  saying  that  Miss  Morton 


676  SOLICITOR. 


Ho.  2.  —  Luddy'i  TnutM  ▼.  Peard,  88  Ch.  D.  M6>  507. 

did  not  desire  to  retire  from  the  trust,  but  that  he  was  willing  to 
do  so,  and  stating  that  he  had  written  to  his  friend  Mr.  Farmer, 
who  was  a  solicitor's  clerk,  to  attend  to  the  business  on  his  behalf. 

On  the  11th  of  February,  J.  D.  Peard  answered  thus:  —  "I  do 
not  quite  like  your  placing  Mr.  Farmer  between  myself  and  you, 
as  I  have  every  wish  to  look  after  your  interests  and  those  of  your 
wife  and  children  as  closely  as  we  can  do." 

On  the  13th  of  February,  C.  B.  Luddy  replied,  suggesting  Mr. 
Farmer  as  trustee  in  his  stead ;  saying  he  was  aware  he  was  not  a 
solicitor ;  and  suggesting  that  J.  D.  Peard  and  Mr.  Farmer  should 
consult  together,  and  that  the  Court  should  be  pressed  to  pay  off 
the  £500  mortgage. 

On  the  18th  of  February,  J.  D.  Peard  replied  that  it  would  be 
better  that  things  should  remain  as  they  were,  as  both  trustees  did 
not  retire.  That  letter  contained  the  passage :  "  Mr.  Sperring  can- 
not interfere  in  any  way  with  the  trust  or  you  in  the  matter  of  the 
trust.  I  fancy  as  the  property  when  it  comes  to  be  divided  amongst 
the  children  will  be  some  £5000  or  £6000,  or  ought  to  be,  that 
some  one  in  rather  a  higher  position  than  Mr.  Farmer  would  be  a 
more  suitable  person." 

From  that  time  the  correspondence  between  C.  D.  Luddy  and  J. 
D.  Peard  was  frequent,  the  one  writing  and  the  other  answering 
throughout  as  client  and  solicitor.  The  Court  required  the  appoint- 
ment of  new  trustees,  and  that  was  carried  out  by  appointing 
Mr.  Farmer.  On  the  23rd  of  April,  1880,  J.  D.  Peard  wrote  that 
he  would  do  his  best  to  push  the  matter  on.  And  his  idea  of  doing 
that  seemed  to  have  been  to  concur  in  a  suit  instituted  in  the  name 
of  C.  B.  Luddy's  infant  children  for  the  administration  of  the  estate ; 
and  in  it  J.  D.  Peard  entered  appearances  as  solicitor  for  the  defend- 
ants.  The  Court,  however,  put  a  stop  to  that  proceeding,  which 
could  only  have  had  the  effect  of  imposing  perfectly  useless  cost^ 
upon  the  small  property. 

When  the  suit  was  stayed  J.  D.  Peard's  clerk  said  to  Mr. 
[•  507]  Farmer  *  that  it  was  a  good  job,  as  it  was  doubtful  whether 
G.  B.  Luddy's  children  took  any  interest  under  the  will. 
In  tho  meantime,  as  extracts  from  his  books  and  his  evidence  in 
Court  showed,  J.  D.  Peard  was,  as  he  had  in  his  letters  informed 
(\  \l  Luddy,  in  constant  communication  with  Mr.  Sperring.  with 
tho  i>bjoot  of  purchasing  the  bankrupt's  estate,  and  obtaining  his 
iliv\'hrtrgi>  on  the  annulment  of  the  bankruptcy.    It  was  quite  clear 
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that  he  represented  to  Mr.  Sperring  that  he  was  negotiating  on  behalf 
of  the  bankrupt  and  his  wife  and  children.  On  the  23rd  of  Novem- 
ber, 1880,  J.  D.  Peard  wrote  to  Mr.  Sperring:  —  "I  will  take  your 
proposals  into  consideration,  and  write  to  Mr.  Luddy  on  the  sub- 
ject." On  the  same  day  he  wrote  a  letter  to  Luddy,  which  his 
clerk  said  was  sent  enclosed  in  one  to  Miss  Morton,  with  whom 
Mr.  and  Mrs.  Luddy  were  living  near  Bpulogne ;  but  Luddy  de- 
nied that  he  ever  received  that  letter.     On  the  6th  of  December, 

1880,  and  on  the  4th  of  January,  1881,  Mr.  Sperring  wrote,  asking 
if  any  answer  had  been  received  from  C.  B.  Luddy,  and  on  the  5th 
of  January,  1881,  J.  D.  Peard  replied  that  he  had  received  none, 
and  added :  "  I  scarcely  know  what  to  do  about  finding  a  purchaser 
as  he  has  not  answered."  Mr.  Sperring  replied  on  the  13th  of  Jan- 
uary thus :  —  "I  think  it  would  be  to  your  client's  interest  to  re- 
spond to  my  suggestion."  It  was  strange  that  J.  D.  Peard  did  not 
write  again  to  Luddy  asking  for  an  answer.  He  wrote  occasion- 
ally to  Miss  Morton,  but  seemed  not  to  have  corresponded  with 
Luddy  until  on  the  13th  of  May  the  latter  wrote  saying  that  his 
sister  might  feel  disposed  to  pay  off  the  encumbrances,  and  asking 
for  a  statement  of  them,  and  the  exact  position  of  the  estate.  On 
the  23rd  of  May  J.  D.  Peard  sent  a  statement,  the  short  effect  of 
which  was  that  there  were  three  mortgages :  Mrs.  Freeman's  for 
£500;  his  own  charge  for  between  £40  and  <£50  costs;  and  the 
mortgage  to  the  trustees  for  £720  or  thereabouts.  Three  policies, 
viz. :  for  £525 ;  for  £650 ;  and  the  third  for  £150  effected  on  the 
22nd  of  November,  1878,  to  secure  the  expenses  of  the  abortive 
proceedings  for  liquidation.  The  income  of  the  property  he  stated 
to  be  £163,  and  pointed  out  that  should  the  annuity  fall  in  any  sur- 
plus income  would  belong  to  the  trustee  in  bankruptcy.  Further 
correspondence  ensued,  and  in  a  letter  dated  the  13th  of 

June,  1881,  J.  D.  Peard  wrote  thus :  *  "  It  seems  to  me  that  [*  508] 
I  could  settle  with  Mr.  Sperring  and  obtain  your  discharge 
for  about  £150  or  £200,  which  is  probably  about  the  value  of  your 
interest  under  your  mother's  will,  which  Mr.  Sperring  desires  to 
sell.  Do  youi  think  your  sister  would  advance  this  sum  on  condi- 
tion that  your  bankruptcy  was  annulled  ?  I  am  afraid  the  longer 
the  matter  rests  the  more  it  will  cost." 

There  was  no  answer  to  that  letter.     It  might  be  inferred  that 
the  sister  hesitated  about  doing  so  much.     On  the  20th  of  September, 

1881,  Mr.  Devonshire,  or  one  of  his  clerks,  had  an  interview  with 
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J.  D.  Peard  as  to  the  renewal  of  his  offer  of  the  20th  of  October, 
1879,  which  was :  —  "If  Mr.  Luddy's  discharge  were  agreed  to  be 
granted  I  might  get  a  purchaser  for  £50." 

J.  D.  Peard  requested  to  see  a  copy  of  his  former  letter,  which 
was  supplied,  and  on  the  21st  of  September,  1881,  he  wrote  to  Mr. 
Devonshire  thus;  "  Provided  the  trustee  obtains  the  approval  of  the 
Court  to  the  sale,  I  will,  renew  my  offer  on  the  terms  of  my  letter 
of  the  20th  of  October,  1879.  Let  me  know  within  a  fortnight  if 
it  is  accepted."-  Mr.  Devonshire  said  he  sent  that  to  Mr.  Sperring, 
who  then  negotiated  directly  with  J.  D.  Peard.' 

On  the  10th  of  October,  1881,  at  an  interview  with  Mr.  Sperring, 
the  price  was  fixed  at  £75,  provided  the  Court  consented.  On  the 
11th  Mr.  Sperring  stated  that  Mr.  Devonshire  had  agreed  to  take 
£25  for  his  costs,  and  after  several  further  interviews  with  Mr. 
Sperring  and  Mr.  Devonshire,  or  his  clerk,  it  was  arranged  on  the 
7th  of  November  that  the  price  should  be  £77  12s.  6d.,  and  J.  D. 
Peard  wrote  to  Mr.  Sperring  to  that  effect  Out  of  that  sum  £25 
was  to  be  paid  to  Mr.  Devonshire  for  costs,  and  £2  12s.  6^.  for  one 
moiety  of  the  costs  of  applying  to  the  Court  of  Bankruptcy.  During 
that  time  J.  D.  Peard  was  corresponding  with  Miss  Morton,  but  he 
said  nothing  to  her  or  to  C.  B.  Luddy  about  the  transaction. 

Mr.  Devonshire  said  that  he  supposed  J.  D.  Peard  was  the  pur- 
chaser, but  that  he  was  buying  on  behalf  of  C.  B.  Luddy's  family. 
On  the  23rd  of  October  J.  D.  Peard  wrote  to  his  brother,  William 
Peard,  stating  shortly  what  he  was  buying,  and  that  he  did  not 
wish  to  take  the  purchase  in  his  own  name  for  reasons  which  he 
could  explain,  and  asking  him  to  be  trustee.  In  that  letter  he 
stated  that  C.  B.  Luddy's  estate  "  dies  with  him."  Mean- 
[*  509]  while  *  Mr.  Sperring,  on  the  10th  of  November,  told  Mr. 
Devonshire  that  Mr.  Buckler  would  act  for  him  in  future. 
Mr.  Buckler  stated  that  he  acted  for  Mr.  Sperring  as  a  friend  at  his 
request,  and  he  sketched  afl&davits  for  an  application  to  the  Court 
of  Bankruptcy  for  its  sanction  to  the  sale,  but  he  advised,  as  stated 
in  his  letter  of  the  24th  of  November,  1881,  that  there  was  no 
necessity  for  such  application  and  the  Registrar  of  the  Greenwich 
County  Court  refused  to  interfere,  saying  that  Mr.  Sperring  could 
sell  without  any  sanction. 

Mr.  Buckler  and  another  person  then  signed  a  pretended  resolu- 
tion of  a  committee  of  inspection  of  the  bankrupt's  affairs  sanction- 
ing the  sale.     It  was  admitted  that  there  was  no  meeting  of  the 
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committee,  and  thus  no  such  resolution  was  ever  passed.  The 
transaction  was  carried  out  on  the  29th  of  November,  1881,  by  an 
assignment  from  Mr.  Sperring  to  William  Peard,  brother  of  J.  D. 
Peard.  The  draft  of  the  assignment  was  prepared  by  J.  D.  Peard 
and  approved  by  Mr.  Buckler,  who  appended  a  note  that  he  was 
unable  to  say  whether  the  recitals  were  correct.  In  his  evidence 
he  said  that  he  was  not  acquainted  with  the  state  of  the  property. 
He  also  said  that  if  he  had  been  reminded  of  his  query  as  to  the 
meaning  of  the  will  at  the  meeting  of  creditors  of  the  15th  of  July 
he  should  not  have  approved  of  the  transaction  without  more 
consideration.  The  money  was  paid,  £25  to  Mr.  Devonshire ;  £50 
to  Mr.  Sperring;  the  balance  for  costs.  Mr.  Sperring  had  not 
accounted  for  the  £50.  He  had  since  become  insolvent  —  in  June, 
1884  In  the  meantime,  and  before  the  completion  of  the  trans- 
action, Mr.  Hemsworth,  a  friend  of  C.  B.  Luddy,  arrived  from 
Boulogne,  and  on  the  28th  of  November,  1881,  called  at  the  ofi&ce 
of  J.  D.  Peard,  and  there  saw  his  clerk,  Alfred  Rye,  who  gave 
evidence  in  the  case.  He  knew  all  about  the  transaction  with  Mr. 
Sperring,  the  contract  for  which  had  been  made  on  the  7th  of 
November,  and  was  to  be  carried  out  next  day,  but  of  that  he  said 
not  one  word  to  Mr.  Hemsworth.  He  also  was  aware  that  Mr. 
Hemsworth  mistook  him  for  J.  D.  Peard,  and  he  did  not  undeceive 
him.  Mr.  Hemsworth  had  come  to  negotiate  for  the  purchase  of 
the  property  by  himself  ou  behalf  of  Mrs.  Luddy  and  her  children. 
He  oflfered  £100,  and  was  asked  by  Mr.  Rye  to  put  the 
offer  in  writing.  He  wanted  Mr.  Sperring's  *  address.  [*  510] 
Mr.  Rye  said  that  he  had  not  got  it.  Mr.  Rye  said  that 
he  understood  that  Mr.  Hemsworth  was  negotiating  for  a  purchase 
from  the  trustee  in  bankruptcy,  and  then  he  allowed  him  to  leave 
in  the  belief  that  the  trustee  had  the  property  for  sale.  On  the 
3rd  of  December,  1881,  Mr.  Hemsworth  wrote  to  J.  D.  Peard  offer- 
ing £100  for  the  interest  of  the  bankrupt  and  the  policy  of  £150, 
and  to  pay  J.  D.  Peard's  costs  as  his  own  solicitor.  J.  D.  Peard 
answered  on  the  6th  of  December  that  if  the  estate  should  be 
oflfered  for  sale  he  hoped  to  bear  in  mind  Mr.  Hemsworth's  desire 
to  purchase,  but  that  he  did  not  see  any  chance  of  his  present  oflfer 
being  accepted. 

Mr.  Hemsworth  replied  on  the  8th  of  December  thus :  —  "I  think 
it  the  interest  of  your  client  as  well  as  that  of  the  infants  that  I 
should  purchase,"  and  he  suggested  that  he  could  instruct  J.  D. 
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Peard  to  buy  for  hiin.  On  the  10th  of  December  J.  IX  Peard 
answered  that  the  estate  had  been  sold,  not  saying  to  whom. 
Between  the  12th  of  December,  1881,  and  the  13th  of  January, 
1882,  there  was  a  correspondence  between  C.  B.  Luddy  and  J.  D. 
Peard,  and  between  J.  D.  Peard  and  Mr.  Hemsworth,  on  the  subject 
of  the  purchase,  and  then  two  more  interviews  took  place  between 
Mr.  Hemsworth  and  J.  D.  Peard.  A  draft  assignment  was  prepared, 
but  the  matter  went  off  because  J.  D.  Peard  wished  to  be  trustee 
of  the  deed,  and  Mr.  Hemsworth  would  not  agree  to  that.  The 
matter  was  put  into  the  hands  of  Messrs.  Poole  &  Hughes,  and  they 
communicated  with  J.  D.  Peard,  and  he,  on  the  31st  of  January, 
wrote  to  Miss  Morton,  on  the  8th  of  March,  1882,  to  Mr.  Hems- 
worth, and  then,  on  the  3rd  of  April,  1882,  C.  B.  Luddy  and  Mr. 
Farmer,  the  trustee,  called  on  J.  D.  Peard  and  endeavoured  to  in- 
duce him  to  persuade  his  brother  William  to  sell  to  Miss  Luddy. 
J.  D.  Peard's  terms  had,  however,  risen,  and  after  some  negotiation 
and  another  interview  between  the  parties  J.  D.  Peard  said  that 
his  brother  would  take  £200. 

On  the  30th  of  October,  1882,  J.  D.  Peard  issued  a  writ,  in  the 
name  of  his  brother  William  Peard,  in  an  action  of  "  Peard  and 
Morton  against  Miss  Morton,  Mr.  Farmer,  and  the  children  of  C. 
B.  Luddy  for  the  administration  of  the  trusts  of  Mrs.  Luddy's 
will."     The  pleadings  did  not  disclose  his  interest,  and  so  anxious 

was  he  to  conceal  it  that  in  the  brief  for  counsel  at  the 
[*  511]  hearing  *he  stated  that  he  was  really  the  purchaser,  but 

had  evaded  discovery  of  that  and  did  not  wish  to  be  a 
party  to  the  action ;  and  in  the  draft  of  that  brief,  which  had  been 
produced,  it  was  stated  that  neither  the  plaintiffs  nor  Mr.  Peard 
wished  to  go  into  the  witness-box,  if  it  could  be  avoided ;  but  that 
seemed  not  to  have  been  copied  into  the  brief  delivered.  It  was 
there  stated,  however,  that  no  question  as  to  construction  did 
really  arise  till  the  commencement  of  that  action.  It  was  also 
stated  in  an  interlineation  in  J.  D.  Peard's  handwriting  that  at  the 
time  of  Mrs.  Freeman's,  "  and  the  previous  loan  to  Mr.  Luddy  it 
was  considered  best  to  treat  his  interest  as  one  for  life."  The 
brief  contained  an  argument  in  favour  of  construing  the  will  to  give 
an  absolute  interest  to  C.  B.  Luddy,  which  in  the  draft  was  all  in 
J.  D.  Peard's  handwriting.  On  the  trial  of  that  action  in  Novem- 
ber, 1883,  the  Court  determined  that  according  to  the  true  con- 
struction of  the  will  C.  B.  Luddy  became  entitled  upon  the  death 
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of  his  mother  to  an  absolute  interest  in  the  property.  The  present 
action  was  commenced  on  the  3rd  of  July,  1884,  by  the  trustee  of 
the  property  of  C.  B.  Luddy,  a  bankrupt,  against  William  Peard. 
A  new  trustee  in  bankruptcy  was  subsequently  appointed.  On 
the  15th  of  July  an  examination  of  J.  D.  Feard  was  taken  in  the 
bankruptcy  which  disclosed  that  he  was  the  real  purchaser. 
The  writ  in  the  action  was  then  amended  by  making  him  a  co- 
defendant.  But  before  doing  that  a  letter  was  written  on  the 
22nd  of  July,  1884,  by  the  plaintiffs  solicitors,  offering  that  if  he 
would  reconvey  the  property  and  account  for  his  receipts,  to  repay 
the  money  paid  to  Mr.  Sperring  with  interest  at  £4  per  cent 
Subsequently  a  further  offer  was  made  to  repay  any  sum  properly 
expended  on  the  property  and  interest  at  £4  per  cent.  On  the 
19th  of  October  J.  D.  Peard  offered,  on  the  charges  of  fraud  and 
misrepresentation  being  withdrawn,  to  pay  the  creditors  20s.  in 
the  pound.  On  the  22nd  of  October  he  offered  to  reconvey  on 
payment  of  everything  he  claimed  with  £4  per  cent  interest,  each 
party  to  pay  his  own  costs.  The  negotiation  went  off  eventually 
upon  the  question  of  costs.  The  action  now  came  on  to  be  heard 
as  one  with  witnesses ;  and  the  hearing  of  it  occupied  the  greater 
part  of  five  days.  At  the  conclusion  of  the  arguments  judgment 
was  reserved. 

♦Finlay,  Q.  C,  and  Cordery,  for  the  Plaintiff:—  [*512] 
The  evidence  clearly  shows  that  the  defendant,  J.  D. 
Peard,  who  acted  as  solicitor  for  C.  B.  Luddy,  was  fully  aware  at 
the  time  of  the  purchase  from  the  trustee  in  bankruptcy  that  the 
construction  of  the  will  was  doubtful,  and  that  C.  B.  Luddy's 
interest  under  it  might  be  an  absolute  interest.  J.  D.  Peard  con- 
sidered, too,  that  the  property  was  more  valuable  than  appeared 
from  the  rental  it  produced ;  and  yet  he  represented  to  Mr.  Sperring 
that  C.  B.  Luddy's  interest  was  only  for  his  life,  and  that  it  was  of 
little  or  no  value,  though  the  evidence  showed  that  it  was  at  least 
worth  £200.  He  concealed  facts  in  regard  to  the  rental,  not  show- 
ing the  real  value  of  the  property :  and  it  should  not  be  forgotten 
that  he  had  acquired  all  the  information  which  he  possessed,  and 
upon  which  he  acted,  as  solicitor  for  C.  B.  Luddy  and  for  the 
trustees  of  the  will.  It  is  also  clear  that  J.  D.  Peard  could  not 
take  advantage  of  the  information  so  acquired,  and  enter  into  a 
contract  to  purchase  the  property,  which  he  did,  and  at  an  under- 
value :  Coles  V.  Trecothick,  9  Ves.  234. 
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[Kay,  J.,  referred  to  Hx  parte  James,  8  Ves.  337.] 
Further,  J.  D.  Peard  was,  as  appears  from  the  evidence,  ne- 
gotiating for  the  purchase  from  Mr.  Sperring,  as  agent,  for  the 
benefit  of  C.  B.  Luddy,  his  wife  and  family,  and  Mr  Sperring 
understood  that  he  was  purchasing  on  their  behalf.  Both  C.  B. 
Luddy  and  his  trnstee  in  bankruptcy  were  entitled  to  the  in- 
formation which  the  solicitor  and  agent  possessed,  and  the  trans- 
action should  not  be  upheld,  having  -vegard  to  the  concealment  of 
the  facts  from  them.  The  trustee  in  bankruptcy  can  represent 
C.  B.  Luddy's  interest  in  this  action,  and  can  insist  upon  his 
rights,  and  it  is  submitted  that  the  conveyance  of  the  property 
should  be  set  aside;  or  in  the  alternative,  if  the  transaction  should 
be  sustained  in  favour  of  the  defendants,  that  J.  D.  Peard  should 
not  be  allowed  to  take  more  than  he  throughout  represented  to 
both  C.  B.  Luddy  and  Mr.  Sperring  the  interest  of  Luddy  to  be 
worth,  because  it  is  against  public  policy  that  a  solicitor  should 
obtain  a  pecuniary  advantage  at  the  expense  of  his  client, 
[*513]  and  as  the  result  of  his  mistake  acting  *  prof essionally : 
B^kUy  V.  Wa/ard,  2  CI.  &  F.  102  ;  8  Bligh  (N.  S.)  Ill, 
and  because,  if  J.  D.  Peard  thought  that  he  was  purchasing,  and 
Mr.  Sperring  thought  that  he  was  selling  an  interest  for  life  only, 
there  is  clearly  a  case  of  mistake,  and  the  mistaken  construction 
of  a  written  document  is  not  a  mistake  of  law  within  the  rule 
ignorantia  juris  neminem  exeusat :  Cooper  v.  Fhibbs,  L.  R  2  H.  L. 
149;  Earl  Beauekamp  v.  Winn,  L  R.  6  H.  L.  223. 
Hastings,  Q.  C,  and  Farwell,  for  the  defendant,  J.  D.  Peard :  — 
The  bankrupt  is  not  bl  cestui  que  trust  of  the  surplus  of  his  estate, 
if  any,  and  the  trustee  in  bankruptcy  is  in  no  sense  a  trustee  for  the 
bankrupt :  SochfoH  v.  Battersby,  2  H.  L.  C.  388 ;  Ex  parU  Sheffield, 
10  Ch.  D.  434 ;  /n  re  Leadbitter,  10  Ch.  D.  388.  Though  there  may 
have  been  a  fiduciary  relation  subsisting  between  J.  D.  Peard  and 
C.  B.  Luddy  until  the  bankruptcy,  there  was  no  such  relation  exist- 
ing between  the  former  solicitor  of  the  bankrupt  and  the  bank- 
rupt's trustee  in  bankruptcy ;  therefore  the  trustee  cannot  maintain 
an  action  in  respect  of  a  breach  of  duty,  as  contended,  on  the  part 
of  J.  D.  Peard,  to  the  bankrupt  There  was  no  breach  of  duty  to 
the  trustee  in  bankruptcy,  for  the  validity  of  the  sale  by  him  could 
not  be  affected  by  any  concealment  practised  upon  C.  B.  Luddy  by 
J.  D.  Peard.  even  if  J.  D.  Peard  were  an  agent  employed  to  pur- 
chase on  behalf  of  C.  B.  Luddy :  FeUowes  v.  Lord  Gwydyr,  1  Buss. 
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&  My.  83.  Neither  was  any  misrepresentation  made  to  Mr.  Sper- 
ring  sufficient  to  set  aside  the  sale.  The  statement  in  regard  to  the 
interest  being  for  life  only  was  a  misrepresentation  of  law,  and  on 
that  ground  there  can  be  no  relief :  Beattie  v.  iew'd  Ebury,  L.  R  7  H.  L. 
102 ;  Rashdall  v.  Ford,  L  R  2  Eq.  750 ;  MidUiTid  Great  Western 
Railway  of  Ireland  v.  Johnson,  6  H.  L.  C.  798.  The  statements 
made  as  to  value  were  mere  estimates,  and  did  not  give  rise  to  the 
contract :  Attivood  v.  Small,  6  CI.  &  F.  232 ;  Smith  v.  Kay,  7  H.  L. 
C.  750.  A  solicitor  is  not  bound  to  remember  all  the  information 
which  he  has  acquired  in  reference  to  his  dealings  with 
property :  Browrdie  v.  Campbell  5  App.  Gas.  925 ;  *  Wal-  [*  514] 
ters  V.  Morgan,  3  D.  F.  &  J.  718.  Being  in  no  fiduciary  re- 
lation to  the  trustee  in  bankruptcy,  J.  D.  Peard  was  under  no  duty 
to  disclose  any  information  which  he  had  acquired  to  him,  as  the 
duty  depends  upon  the  relation,  which  is  purely  personal,  and  in 
this  case  it  ceased  to  exist  when  C.  B.  Luddy  became  bankrupt ; 
Edwards  v.  Meyrick,  2  Hare,  60 ;  Montesquieu  v.  Sandys,  18  Ves. 
302 ;  Cane  v.  Allen,  2  Dow.  289 ;  Knight  v.  Bowyer,  2  De  G.  &  J. 
421 ;  Austin  v.  Chambers,  6  01.  &  F.  1. 

[Kay,  J.,  referred  to  Carter  v.  Palmer,  8  CI.  &  F.  657.] 

The  allegations  of  fraud  having  broken  down,  whatever  the  de- 
cision may  be,  so  much  of  the  action  as  has  been  founded  upon  them 
ought  to  be  dismissed  with  costs :  Parker  v.  McKenna,  L  R  10  Ch.  96. 
It  is  clear  that  J.  D.  Peard  had  no  information  which  C.  B.  Luddy 
did  not  possess ;  and  those  allegations  should  not  have  been  made. 
Under  any  circumstances,  as  they  were  not  proved,  the  defen- 
dants should  not  be  made  to  pay  any  costs  in  respect  to  them. 
It  is  submitted  that  there  has  been  no  decision  which  has  carried 
the  doctrine  to  the  length  contended  for — that  the  solicitor  acting 
for  the  bankrupt  was  not  at  liberty  to  throw  off  that  character  and 
to  deal  independently  and  at  arm's  length  with  a  trustee  in  bank- 
ruptcy ;  and  that  no  case  for  rescission  of  the  contract  has  been 
established  to  the  satisfaction  of  the  Court. 

King,  for  the  defendant  William  Peard. 

Finlay,  in  reply : — 

Though  the  relation  of  solicitor  and  client  may  have  ceased  the 
incapacity  of  the  solicitor  continued :  Carter  v.  Palmer,  8  CI.  &  F. 
657,  706 ;  and  the  solicitor  will  not  be  allowed  to  conceal,  which 
he  studiously  did,  and  to  use  for  his  own  advantage  and  against  C. 
B.  Luddy's  trustee  in  bankruptcy,  information  which  he  acquired 
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in  his  capacity  of  solicitor  to  Luddy.  The  duty  of  a  trustee  in 
bankruptcy  is  to  realise  the  estate  in  the  interest  of  all  the  credi- 
tors and  of  the  bankrupt,  and  the  bankrupt  is  interested  beneficiaUy 
in  any  surplus  which  there  may  be.     [He  also  referred  to  the  case 

•  of  McFherson  v.  Watt,  3  App.  Cas.  254] 
[*  515]      *  1886.  June  26.    Kay,  J.  (after  giving  the  facts  above  set 
forth,  continued) :  — 

I  have  stated  these  facts  at  length  because  the  questions  they 
raise  can  only  be  solved  by  a  very  careful  examination  of  them. 
One  of  these  questions  is,  whether  the  confidential  relation  of 
solicitor  and  client  with  respect  to  this  property  had  come  to  an 
end  between  C.  B.  Luddy  and  J.  D.  Peard,  before  the  purchase. 
For  reasons  which  I  will  state  afterwards  I  do  not  regard  that  as 
an  essential  —  though  doubtless  it  is  an  important  —  circumstance. 
J.  D.  Feard  admitted  that  no  formal  close  of  the  relationship  ever 
took  place.  He  was  in  frequent  correspondence  with  C.  B.  Luddy, 
advised  him  as  to  the  chance  of  his  obtaining  a  discharge ;  was 
employed  on  his  behalf  to  endeavour  to  effect  a  purchase  of  this 
very  property  from  the  trustee  in  bankruptcy  for  the  benefit  of 
C.  B.  Luddy's  wife  and  family,  and  when  C.  B.  Luddy  suggested 
that  Mr.  Farmer  should  act  for  him,  J.  D.  Peard  on  the  11th  of 
February,  1 880,  wrote  the  letter  from  which  I  have  quoted  object- 
ing to  "  your  placing  Farmer  between  myself  and  you  "  in  terms 
which  show  plainly  that  he  desired  that  no  one  but  himself  should 
act  as  adviser  of  C.  B.  Luddy  in  the  matters  relating  to  the  prop- 
erty. It  has  been  gravely  argued  that  a  bankrupt  cannot  have 
a  solicitor.  If  that  means  that  a  bankrupt  has  nothing  where- 
with to  pay  for  professional  services  it  may  be  intelligible,  but 
why  a  bankrupt  should  not  have  relations  of  confidence  with  a 
solicitor,  just  as  he  might  have  with  a  spiritual  adviser  or  a 
doctor,  I  do  not  ia  the  least  understand.  I  have  no  doubt  that 
such  a  relation  existed  in  this  case  at  the  time  when  the  purchase 
was  made. 

The  next  and  a  very  important  question  is,  whether  during  the 
professional  relation  J.  D.  Peard  acquired  any  knowledge  or  belief 
as  to  the  property  which  he  was  bound  to  communicate  to  C.  B. 
Luddy  before  he  could  have  bought  the  property  from  him,  suppos- 
ing that  he  had  not  become  bankrupt.  Stress  has  been  laid  upon 
the  representation  made  by  J.  D.  Peard  to  the  trustee  in  bankruptcy, 
or  to  his  solicitor,  and  to  C.  B.  Luddy  himself,  to  each  of  whom  J. 
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D.  Peard  represented  that  C.  B.  Luddy's  interest  was  a  life  interest 
only,  and  as  having  no  saleable  value.  I  have  said  during 
the  argument  that  I  do  not  believe  *  he  had  any  intention  [*  516] 
to  mislead.  He  had  not  formed  the  design  of  buying  for 
himself  when  he  made  those  statements,  and  probably  they  were 
not  intended  as  anything  but  a  short  summary  of  the  effect  of  the 
opinion  of  counsel  which  he  had  obtained.  But  it  is  quite  clear 
that  before  the  purchase  his  professional  skill  had  led  him  to  be- 
lieve that  the  construction  of  the  will  was  doubtful,  and  that  it 
was  possible  that  C.  B.  Luddy's  interest  was  after  all  an  absolute 
one  which  would  be  worth  instead  of  £213  more  like  £2000  at  least. 
I  must  infer  that  this  belief  existed  not  later  than  the  conversation 
between  his  clerk  and  Mr.  Farmer,  on  the  staying  of  the  administra- 
tion action,  a  conversation  which  there  has  been  no  attempt  to  deny. 
Now  I  have  looked  in  vain  for  a  trace  of  any  communication  of  that 
belief  to  C.  B.  Luddy  or  to  the  trustee  in  bankruptcy,  or  to  his  so- 
licitor. It  is  also  certain  that  from  having  had  to  consider  the  con- 
dition of  the  property  when  negotiating  mortgages  for  C.  B.  Luddy, 
J.  D.  Peard  had  formed  an  opinion  that  it  was  more  valuable  than 
appeared  from  the  rental,  which  he  spoke  of  as  a  ground  rent,  and 
said  in  his  answers  to  requisitions  was  "  nothing  like  the  full  value," 
though  on  the  18th  of  February,  1880,  in  a  letter  to  C.  B.  Luddy 
he  stated  that  the  property  when  it  came  to  be  divided  among  the 
children  would,  he  fancied,  be  some  £5000  or  £6000,  or  ought  to 
be.  I  cannot  find  any  proper  disclosure  of  this  opinion  to  C.  B. 
Luddy,  while  to  Mr.  Sperring,  and  his  solicitor,  J.  D.  Peard  con- 
stantly affirmed  that  C.  B.  Luddy's  interest  was  valueless. 

To  sum  them  up  shortly,  the  inferences  which  I  draw  from  the 
facts  are :  that  from  a  time  anterior  to  the  death  of  the  testatrix 
until  after  his  purchase  from  Mr.  Sperring,  J.  D.  Peard  acted  as 
solicitor  for  C.  B.  Luddy  in  respect  of  this  property.  In  the  course 
of  that  employment  he  was  called  upon  to  consider  carefully  the 
extent  of  C.  B.  Luddy's  interest  under  the  will.  He  evidently 
formed  an  opinion  that  it  was  probably  an  absolute  interest,  and  not 
merely  the  practically  nothing  more  than  a  life  interest  described 
in  his  letter  of  the  11th  of  December,  1876,  and  in  his  answers  to 
requisitions  in  1877,  and  his  subsequent  communications  with  C. 
B.  Luddy  and  his  trustee.  In  the  course  of  the  same  employment 
he  also  formed  an  opinion  that  the  property  was  more  valuable 
than  the  actual  rental  showed.     He  did  not  disclose  his  opinion 
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[*  517]  on  *  these  points  either  to  C.  B.  Luddy,  or  to  his  trustee, 
or  to  the  trustee's  solicitor.  When  negotiating  as  solicitor 
for  C.  B.  Luddy,  he  found  that  Mr.  Sperring  could  be  induced  to 
sell  for  a  very  small  sum.  He  availed  himself  of  his  knowledge 
during  his  negotiation  for  C.  B.  Luddy's  family  to  buy  secretly  for 
himself,  in  the  name  of  his  brother  William  Peard,  for  £77  —  pro- 
perty which  was  in  fact  worth  some  thousands  of  pounds. 

What  is  the  law  which  is  applicable  to  such  a  state  of  circum- 
stances ?  In  Carter  v.  Palmery  8  CI.  &  F.  657,  where  one  who  had 
previously  been  employed  as  confidential  legal  adviser,  after  that 
employment  had  ceased,  brought  up  charges  on  his  former  em- 
ployer's estate,  concerning  a  compromise  as  to  which  he  had  been 
consulted,  the  general  doctrine  is  stated  by  Lord  Cottenham  thus, 
(8  CI.  &  F.  705) :  "As  agent,  he  necessarily  became  acquainted  with 
all  the  circumstances  connected  with  these  securities,  and  most 
particularly  with  the  means  which  existed  of  providing  for  the 
payment  of  them.  In  advising  the  respondent  as  to  compounding 
for  these  claims,  and  from  his  knowledge  of  what  had  subsequently 
taken  place,  he  was  aware  that  the  claims  might  actually  be 
bought  up  for  much  less  than  their  nominal  amount  and  their 
actual  worth.  What  enabled  him  to  purchase  these  claims  for  a 
sum  little  more  than  one-third  of  their  actual  value,  but  the  im- 
formation  he  had  acquired  as  agent  or  counsel  for  the  respondent  ? 
Such  information,  therefore,  was  applied  by  him  to  defeat  the 
negotiation  in  which  he  had  himself  been  engaged  for  his  client  or 
employer,  and,  by  substituting  himself  in  the  place  of  Mackmurdo, 
to  deprive  such  client  or  employer  of  the  benefit  of  a  compromise, 
which  he  had  been  endeavouring  to  effect,  and  which  the  terms  of 
the  purchase  proved  to  be  feasible.  From  the  earliest  times  down 
to  the  latest  case  in  which  I  believe  the  subject  has  been  discussed, 
which  is  Taylor  v.  Salmon,  4  My.  &  Cr.  139,  the  rule  in  Equity 
has  been  always  recognised  which  would  prevent  a  person  in  the 
situation  of  the  appellant  making  such  a  purchase  for  his  own 
benefit  whilst  he  continued  to  act  as  agent.  As  the  reason  for 
this  disability  continues  to  operate  after  the  employment  has 
ceased,  the  disability  itself  must  continue,  unless  a  con- 
[*  518]  trary  nile  has  been  established  by  decisions.  But  this  *  is 
not  the  case,  but  the  very  reverse.  In  Coles  v.  Trecothick, 
9  Ves.  247,  Lord  Eldon  does  not  say  that  it  is  sufficient  for  the 
party  buying  to  divest  himself  of  the  character  of  trustee,  but  that 
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he  must  do  so  '  by  an  unqualified  authorised  contract  for  liberty 
to  buy.'  In  Ex  parte  Jaines,  8  Ves.  352,  Lord  Eldon  refused  to 
permit  a  solicitor  to  become  a  purchaser,  who  had  ceased  to  act  as 
such,  upon  the  ground  that  whilst  acting  as  solicitor  he  had  pro- 
cured all  the  information  that  might  be  useful  to  him;  and  he 
again  repeats  the  rule  that  to  enable  a  person  who  had  held  a  con- 
fidential situation  previously  to  the  purchase,  to  become  a  purchaser, 
he  must  show  that  he  '  had  at  the  time  of  the  purchase  shaken  off 
that  character  by  the  consent  of  the  cestui  que  trust,  freely  given 
after  full  information,  and  bargained  for  the  right  to  purchase.' 
The  several  cases  which  have  occurred  in  which  solicitors  have 
been  restrained  from  acting  against  their  former  clients,  or  com- 
municating information  acquired  in  such  employment,  proceed 
upon  a  principle  which  governs  this  case :  for  it  cannot  be  contended 
that  they  are  to  be  at  liberty  to  use  for  their  own  benefit,  and  to 
the  prejudice  of  their  former  clients,  information  acquired  whilst 
acting  for  them,  which  they  are  not  permitted  to  communicate  or 
to  use  for  the  benefit  of  others." 

These  words  of  Lord  Cottenham  apply  very  closely  to  the  present 
case.  It  is  observable  that  the  basis  of  the  doctrine  is  that  such  a 
state  of  circumstances  puts  the  agent,  who  has  by  means  of  his 
agency  obtained  information  which  gives  him  an  advantage  over 
the  principal  in  the  transaction,  under  a  personal  disability  to 
maintain  that  advantage  to  the  prejudice  of  the  principal.  Putting 
aside  the  circumstance  of  secrecy,  and  supposing  C.  B.  Luddy  not 
to  be  bankrupt,  the  case  would  be  one  in  which  J.  D.  Peard  could 
not  have  maintained  such  a  purchase  from  C.  B.  Luddy  himself 
unless  he  could  show  that  he  had  made  a  full  communication  to 
his  client  of  all  he  knew  or  believed  respecting  the  property,  and, 
as  Lord  Eldon  said  in  Gftbson  v.  Jeyes,  6  Ves.  266,  had  given  his 
client  all  that  reasonable  advice  against  himself  that  he  would  have 
given  against  a  tliird  person.  If  while  negotiating  for  his  client  he 
had  secretly  bought  for  himself,  the  case  would  be  much 
stronger.  In  *  Zevns  v.  HUlman,  3  H.  L.  C.  607,  630,  [*  519] 
Lord  St.  Leonards  said :  "  I  should  lay  it  down  as  a  rule, 
my  Lords,  that  ought  never  to  be  departed  from,  that  if  an  attorney 
or  agent  can  show  he  is  entitled  to  purchase,  yet,  if  instead  of 
openly  purchasing,  he  purchases  in  the  name  of  a  trustee  or  agent, 
without  disclosing  the  fact,  no  such  purchase  as  that  can  stand  for 
.  a  single  moment.    Such  a  transaction,  to  stand,  must  be  open  and 
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fair,  and  free  from  all  objection."  Those  words  were  referred  to 
with  approval  by  Lord  Cairns,  in  the  case  of  McFherson  v.  Watt, 
3  App.  Cas.  254,  a  case  which  in  some  of  its  circumstances  bears  a 
close  resemblance  to  the  present.  Lord  O'Hagan  in  the  same 
case  QIcPhevBon  v.  Watf)  said  (3  App.  Cas.  266) :  "  An  attorney  is 
not  afifected  by  the  absolute  disability  to  purchase  which  attaches 
to  a  trustee.  But,  for  manifest  reasons,  if  he  becomes  the  buyer 
of  his  client's  property,  he  does  so  at  his  peril.  He  must  be  pre- 
pared to  show  that  he  has  acted  with  the  completest  faithfulness 
and  fairness ;  that  his  advice  has  been  free  from  all  taint  of  self- 
interest;  that  be  has  not  misrepresented  anything,  or  concealed 
anything ;  that  he  has  given  an  adequate  price,  and  that  his  client 
has  had  the  advantage  of  the  best  professional  assistance  which  if 
he  had  been  engaged  in  a  transaction  with  a  third  party  he  could 
possibly  have  afforded.  And  although  all  these  conditions  have 
been  fulfilled,  though  there  has  been  the  fullest  information,  the 
most  disinterested  counsel  and  the  fairest  price,  if  the  purchase  be 
made  covertly  in  the  name  of  another,  without  communication  of 
the  fact  to  the  vendor,  the  law  condemns  and  invalidates  it  utterly. 
There  must  be  uberrima  fides  between  the  attorney  and  the  client, 
and  no  conflict  of  duty  and  interest  can  be  allowed  to  exist"  And 
Lord  Blackburn  said  (3  App.  Cas.  270)  :  "  All  those  branches  of 
the  profession  are  pursued  by  writers  in  Scotland,  and  by  attorneys 
and  solicitors  in  England,  and  they  all  necessarily  involve  this,  that 
the  writer  or  the  attorney  must  stand  towards  his  client  in  a 
position  in  which  there  has  been,  or  there  is,  confidence  more  or 
less  reposed  in  the  attorney  by  his  client.  It  has  often  been  said 
that  that  circumstance  does  not  render  it  impossible  for  an  attorney 
to  purchase  property  from  his  client,  and  that  the  mere  fact  of  his 

being  an  attorney  purchasing  would  cast  upon  him  no 
[*  520]    more  *  duty  than  would  be  cast  upon  a  person  in  any  other 

profession.  If  he  purchases  from  his  client  in  a  matter 
totally  unconnected  with  what  he  was  employed  on  before,  no 
doubt  an  attorney  may  purchase  from  one  who  has  been  his  client 
just  as  any  stranger  may  do,  honestly  telling  the  truth  and  with- 
out any  fraudulent  concealment,  but  being  in  no  respect  bound  to 
do  more  than  any  other  purchaser  would  do.  But  when  he  is  pur- 
chasing from  a  person  property  with  respect  to  which  the  confiden- 
tial relation  has  existed  or  exists,  it  becomes  wrong  of  him  to 
purchase  without  doing  a  great  deal  more  than  would  be  expected 
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from  a  stranger.  In  some  cases  it  may  turn  upon  this ;  that  the 
attorney,  having  been  the  general  agent  of  the  seller,  has  acquired 
an  intimate  knowledge  of  the  condition  of  the  property,  and  not- 
only  learnt  as  much  as  the  seller  himself  knows,  but  perhaps  a 
good  deal  more.  In  those  cases  he  has  acquired  the  knowledge  as 
being  the  general  agent  of  the  vendor,  and  he  has  an  unfair 
advantage  in  consequence,  and  there  must  not  be  an  abuse  of  the 
knowledge  which  he  has  so  acquired." 

But  it  was  argued  in  the  present  case  that  although  a  solicitor 
or  other  agent  may  not  avail  himself  of  information  obtained  during 
his  employment  to  obtain  a  good  bargain  from  his  client,  the  rule 
does  not  apply  if  the  client  has  become  bankrupt  and  the  purchase 
is  from  the  trustee  in  bankruptcy.  Taking  the  familiar  illustration, 
if  the  agent  becomes  from  his  employment  aware  of  the  existence  of  a 
coal  mine  under  his  employer's  land  of  which  the  employer  is  igno- 
rant, though  he  could  not  purchase  from  the  employer  without  dis- 
closing that,  it  was  said  he  may  do  so  from  his  trustee  in  bankruptcy. 
I  entirely  dissent  from  that  argument.  The  test  is  whether  the 
purchase  would  be  a  benefit  obtained  to  the  prejudice  or  at  the 
expense  of  the  client  In  this  case  it  is  possible  that  the  property 
may  produce  enough  to  pay  all  the  creditors  and  leave  a  balance 
for  the  bankrupt  Even  if  not,  it  would  pay  a  considerable  divi- 
dend to  the  creditors.  Is  it  no  injury  to  the  client  that  the  solici- 
tor should  put  this  money  into  his  own  pocket  instead  of  paying  it 
to  the  bankrupt,  or  to  his  creditors  ?  Eeliance  was  placed  on 
those  cases  in  which,  where  a  bankrupt  has  attempted  to  interfere 
with  the  assignee  or  trustee,  it  has  been  held  that  the 
bankrupt  is  not  a  cestui  que  trust  *  for  that  purpose.  But  [*  521] 
in  many  respects  the  trustee  represents  him,  and  has  duties 
to  him,  as  Lord  Eldon  said  in  Ex  parte  James,  8  Ves.  346 ;  the 
assignees  are  "  to  do  their  duty  to  the  creditors ;  always  remember- 
ing also  their  duty  to  the  bankrupt ;  if  by  a  fair,  prudential,  and 
cautious  dealing  with  the  estate  a  surplus  can  be  secured."  In 
Wearing  v.  Ellis,  6  D.  M.  &  G.  596,  603,  the  Lord  Chancellor, 
quoting  Sir  W.  Grant,  said :  "  From  the  moment  that  the  debts  are 
paid  the  assignees  are  mere  trustees  for  the  bankrupt,  and  can  be 
called  upon  to  reconvey  to  him."  And  he  added  that  the  trustee 
can  be  called  upon  in  the  Court  of  Chancery  to  convey.  In  Adams 
V.  Sivorder,  2  D.  J.  &  S.  44,  where  the  bankruptcy  had  been  an- 
nulled, the  former  bankrupt  obtained  a  decree  setting  aside  a  sale 
VOL.  XXIV.  —  44 
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by  the  assignee  in  which  his  solicitor  was  interested.  In  my 
opinion  the  trustee  represents  and  stands  in  the  place  of  the  bank- 
rupt for  this  purpose,  viz.,  that  the  solicitor  could  not  be  allowed 
to  hold  as  against  the  trustee  an  advantage  obtained  by  him  on  a 
purchase  from  the  trustee  by  means  of  the  knowledge  which  he 
had  gained  whilst  solicitor  for  the  bankrupt.  On  this  ground 
alone  I  should  be  prepared  to  hold  that  J.  D.  Peard  must  give 
up  to  the  new  trustee  in  bankruptcy  every  advantage  of  this 
purchase. 

But  there  are  other  reasons  which  seem  to  me  to  make  the  case 
stronger.  Undoubtedly  from  the  20th  of  October,  1879,  J.  D.  Peard 
always  represented  himself  to  Mr.  Sperring  and  to  Mr  Devon- 
shire as  negotiating  to  purchase,  not  on  his  own  behalf,  but  on 
behalf  of  the  friends  of  C.  B.  Luddy.  It  is  quite  clear  that  he  was 
employed  by  C.  B.  Luddy  so  to  negotiate,  and  the  correspondence 
shows  he  accepted  that  employment  That  was  a  deception 
which  would  make  it  difficult  to  maintain  the  purchase  against 
the  trustee.  The  trustee  was  a  needy  man,  entirely  without 
advice  in  the  matter.  The  draft  assignment  prepared  by  J.  D. 
Peard  was  returned,  with  a  note  upon  it  by  Mr.  Buckler  that  be 
knew  nothing  about  the  recitals ;  and  Mr.  Buckler,  who  professed 
to  act  as  his  solicitor  in  the  matter,  has  said  that  he  would  not 
have  allowed  the  matter  to  proceed  if  he  had  remembered  his 
former  query  as  to  the  effect  of  the  will 

Now  put  all  these  facts  together.  The  solicitor  of  the 
[•  522]  bankrupt,  *  having  as  such  solicitor  acquired  an  intimate 
knowledge  of  the  nature  and  value  of  this  peculiar  property 
concerning  which  he  had  acted  as  solicitor  and  receiver  for  years,  was 
employed  by  the  bankrupt  to  negotiate  with  the  trustee  in  bank- 
ruptcy for  the  purchase  of  it,  which  the  bankrupt  hoped  to  induce 
his  sister  to  carry  out  for  the  benefit  of  his  wife  and  children.  The 
solicitor  negotiated  accordingly,  never  suggesting  to  the  trustee  that 
he  intended  to  buy  for  himself,  but  giving  the  trustee  and  his  solicitor 
to  believe  that  the  purchase  was  by  and  on  behalf  of  the  bankrupt's 
family.  He  discovered  that  the  trustee,  being  a  needy  man,  was 
ready  to  conclude  the  matter  for  a  very  small  sum,  considerably 
lass  than  he  had  represented  to  his  client,  and  then,  concealing 
the  matter  altogether  from  his  client,  and  concealing  from  the 
trustee  and  his  solicitor  that  he  was  buying  on  his  own  account,  he 
(Mimpleted  the  purchase  in  the  name  of  his  brother ;  and  when  he 


R.  C.  VOL.  XXIV.]  SOLICITOR.  691 

ll  ■  I  .   ^      ..  I  ,i......  11,1     ■  II,  I  ■  ■       » 

Vo.  2.  ~  Liddy'f  Mitee  t.  Paard,  SS  Oh.  D.  5tt,  MS. 

was  compelled  to  disclose  that  the  property  had  been  sold,  he 
represented  to  the  bankrupt  that  the  purchase  was  really  by  his 
brother,  and  still  concealed,  until  forced  by  an  examination  in 
bankruptcy  to  disclose  it,  his  own  interest  in  the  purchase.  In 
my  opinion  such  a  transaction  cannot  be  supported  in  equity, 
and  I  must  declare  the  defendants  to  be  trustees  of  all  the 
advantage  of  this  purchase  for  the  trustee  in  bankruptcy  of 
C.  B.  Luddy. 

Then  I  must  consider  the  terms  on  which  this  equitable  relief 
should  be  granted.  There  must  be  an  account  of  the  purchase- 
money  paid,  with  interest  at  £4  per  cent  from  the  time  of 
payment;  also  an  account  of  all  moneys  due  to  J.  D.  Feard 
upon  the  securities  given  to  him  by  C.  B.  Luddy,  and  of  all 
outlay  by  him  in  improvements,  with  interest  at  £4  per  cent. 
As  I  think  that  the  defendant,  J.  D.  Peard,  has  been  entirely 
in  the  wrong,  I  must  order  him  to  pay  the  costs  of  the  action. 
Some  of  the  charges  of  misrepresentation  have  not,  I  think, 
been  proved ;  but  I  cannot  under  the  circumstances  wonder  that 
they  were  made.  They  have  not  increased  the  costs,  and  I 
cannot  make  any  deduction  on  that  account.  Probably  the  best 
course  will  be  to  direct  a  taxation  of  the  plaintiffs  costs,  and  to 
set  them  off  pro  tanto  against  whatever  may  be  found  due  to 
J.  D.  Peard  on  the  account.  Subject  to  that  and  to  the 
payment  *  of  the  balance,  if,  any,  to  J.  D.  Peard,  the  de-  [*  523] 
fendants  must  be  ordered  to  convey  the  property,  and  to  hand 
over  the  deeds  to  C.  B.  Luddy's  trustee.  If  the  trustee  is  entitled  to 
any  general  account  and  taxation  of  the  costs  of  J.  D.  Peard  against 
G.  B.  Luddy  outside  this  transaction,  I  understand  that  there 
is  a  summons  pending  under  which  he  may  obtain  this;  and 
that  being  the  more  proper  proceeding,  I  do  not  direct  such 
an  account  in  this  action.  A  technical  objection  was  taken  to  the 
frame  of  the  action.  Part  of  this,  relating  to  the  absence  of 
evidence  as  to  the  leave  of  the  Court  of  Bankruptcy  having  been 
obtained,  was  not  raised  by  the  pleadings.  The  rest  was  merely 
as  to  joining  the  bankrupt  with  his  trustee  as  co-plaintiff.  This 
in  the  view  which  I  have  taken  of  the  rights  of  the  trustee  in 
bankruptcy,  becomes  immaterial ;  but  I  observe  that  such  a  joinder 
of  plaintiffs  seems  to  have  been  sanctioned  by  the  Court  of  Appeal 
in  the  case  of  Emden  v.  Carte,  17  Ch.  D.  768. 
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ENGLISH  NOTEa 

This  case  has  been  chosen  as  containing  a  very  full  consideration  of 
the  principles  as  exemplified  by  previous  cases.  The  case  of  McPher- 
son  V.  Watt  (H.  L.  1877),  ?  App.  Cas.  254,  fully  referred  to  in  the 
judgment,  was  the  case  where  a  law  agent  in  Scotland  purchased 
nominally  for  his  brother,  but  really  for  himself,  certain  houses,  the 
property  of  the  ladies  for  whom  he  acted  as  law  agent  in  various  mat- 
ters. The  House  of  Lords,  reversing  the  decision  of  a  majority  of  the 
Court  of  Session,  set  aside  the  transaction.  There  appears  to  have  been 
evidence  that  the  ladies,  in  the  particular  case,  were  in  fact  influenced 
by  the  representation  that  the  purchase  was  made  for  another.  Lord 
Cairns,  while  remarking  upon  this  feature  of  the  case,  shows  that  in 
his  opinion  evidence  of  this  kind  was  not  necessary  to  upset  the  transac- 
tion. After  referring  to  and  paraphrasing  the  expressions  of  Lord  St. 
Leonards,  cited  by  Kay,  J.  (at  p.  687,  supra),  he  says :  ^'  Assume,  if 
you  please,  that  in  every  respect,  as  to  price,  and  as  to  all  other  things 
connected  with  the  sale,  this  was  a  sale  which  might  have  been  sup- 
ported had  the  McPherson  family  been  told  that  Watt  (the  law  agent) 
was  the  purchaser,  in  my  opinion  it  cannot  be  supported  from  the 
circumstance  that  that  fact  was  not  disclosed  to  them." 

AMERICAN  NOTES. 

The  rule  stated  under  the  leading  case  correctly  expresses  the  American 
law  upon  this  point.  An  attorney's  purchase  from  his  client  of  property  in 
regard  to  which  he  has  given  advice  or  conducted  litigation  is  always  regarded 
with  suspicion  and  will  not  be  sustained  except  upon  ample  evidence  that  the 
attorney  dealt  with  his  client  in  the  utmost  good  faith,  and  had  given  him  all 
the  information  he  had  obtained  in  regard  to  the  valae  of  such  property. 
Olson  V.  Lamb,  66  Nebraska,  104;  Ford  v.  Harrington,  16  New  York,  286; 
Brock  V.  Barnes,  40  Barbour  (N.  Y.),  621 ;  HoweU  y.  Baker,  4  Johnson  (N.  Y.) 
Ch.  118;  Berrien  v.  McLane,  1  HofiEman  (N.  Y.)  Ch.  421 ;  Hawley  v.  Cramer, 
4  Cowen  (N.  Y.),  717;  Whitehead  v.  Kennedy,  7  Hun  (N.  Y.),  230 ;  Mason  v. 
Ring,  3  Abbott  (N.  Y.)  Appeal  Dec.  210;  LeisenHng  v.  Black,  6  Watts  (Pa.), 
308,  30  Am.  Dec.  322 ;  StaUy  v.  Dodge,  60  lUinoLs,  43 ;  Veamans  v.  James,  27 
Kansas,  195;  Poison  v.  Young,  37  Iowa,  196;  Taylor  v.  Barker,  30  South  Caro- 
lina, 238;  MiUs  v.  Ervin,  1  McCord  (S.  C.)  Ch.  624,  16  Am.  Dee.  623;  Rose 
y.  Mynatt,  7  Yerger  (Tenn.),  30 ;  Dunn  v.  Record,  63  Maine,  17 ;  KisUng  v. 
Shaw,  33  California,  426,  91  Am.  Dec.  644. 

This  rule  is  applicable  to  the  purchase  by  an  attorney  of  property  sold  under 
a  judgment  obtained  by  the  attorney  for  his  client,  if  the  purchase  price  be 
less  than  the  amount  of  the  judgment.  In  re  The  Taylor  Orphan  Asylum,  36 
Wisconsin,  634;  LeisenHng  v.  Black,  6  WatU  (Pa.),  303,  30  Am.  Dec.  322; 
Barrett  v.  Barnber,  9  Phfladelphia  (Pa.),  202 ;  Trotter  v.  Smith,  69  Blinois,  240; 
Alwood  V.  Mansfield,  69  Illinois,  496.    It  is  applicable  to  a  purchase  by  an 
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attorney  under  a  foreclosure  sale  conducted  by  him  for  a  client.  Wheeler  ▼. 
Willard,  44  Vermont,  640 ;  Case  v.  Carroll,  36  New  York,  886;  Adams  v.  FoXy 
40  Barbour  (N.  Y.),  442 ;  Hamsher  v.  KUney  67  PennsylTauia  State,  897;  EshU- 
man  y.  LewiSf  49  id.  410;  Aiman  v.  Stout^  42  id.  114;  Zeigler  v.  Hughes,  56 
Illinois,  288;  West  y.  Raymond,  21  Indiana,  306  ;  Lashley  v.  Cassell,  23  id.  600; 
Warren  v.  Hawkins,  49  Missouri,  137 ;  L«acA  v.  Fowler,  22  Arkansas,  143.  It 
is  applicable  to  purchases  from  a  client  pending  litigation  of  property  which 
is  the  subject  matter  of  the  litigation.  Rogers  v.  Marshall,  3  McCrary,  76; 
Wright  V.  Walker,  30  Arkansas,  44 ;  Judah  v.  TrusUes,  23  Indiana,  272 ;  West 
V.  Raymond,  21  Indiana,  306;  Harper  v.  Perry,  28  Iowa,  57 ;  Page  v.  5iuW«, 
39  Iowa,  637. 

In  all  such  cases  the  attorney  is  regarded  as  a  trustee  for  his  client,  and 
accountable  to  him  for  the  property  so  purchased.  Howell  v.  Baker,  4  Johnson 
(N.  Y.)  Ch.  118;  Case  v.  CarroU,  36  New  York,  386;  Pearce  v.  Gamble,  72 
Alabama,  341 ;  Downard  y.  Hadley,  116  Indiana,  131 ;  Larey  y.  Baker,  86 
Georgia,  468 ;  Wren  y.  FoUowell,  62  Arkansas,  76 ;  Moore  y.  Brucken,  27  Illi- 
nois, 23. 

Of  course  an  attorney  may  purchase  from  his  client,  if  he  pays  full  yalue 
for  the  property  and  he  deals  with  him  with  entire  good  faith ;  only  the  pre- 
sumption is  against  the  attorney  and  the  burden  of  proof  is  upon  him  to  show 
the  good  faith  and  yalidity  of  the  purchase.  Pacific  R.  Co.  y.  Ketchum,  101 
United  States,  289;  Merryman  y.  Eider,  69  Maryland,  688,  43  Am.  Rep.  664; 
Rotnan  y.  M<di,  42  Maryland,  613 ;  Mills  y.  Mills,  26  Connecticut,  213 ;  Hess 
y.  Voss,  62  Illinois,  472 ;  Jennings  y.  McConnell,  17  id.  148 ;  Laclede  Bank  y. 
Keeler,  107  id.  386;  Mott  v.  Harrington,  12  Vermont,  199;  Starr  y.  Vander- 
heyden,  9  Johnson  (N.  Y.),  263,  6  Am.  Dec.  275 ;  Arden  y.  Patterson,  6  John- 
son (N.  Y.)  Ch.  44;  Howell  y.  Baker,  4  id.  118;  Rogers  y.  Gaston,  43  Minne- 
sota, 189 ;  Yeamans  y.  James,  27  Kansas,  196 ;  Hyams  y.  Herndon,  36  Louisiana 
Ann.  879;  Ah  Foe  y.  BenneU,  35  Oregon,  231 ;  Powell  y.  Willamette  Vol,  R,  Co., 
16  Oregon,  393. 


No.  3.  — STEVENSON  v.  BLAKELOCK. 
(1813.) 

RULE. 

A  SOLICITOR  has  a  lien  for  his  general  account  on  papers 
of  his  client  which  come  to  his  hands  in  the  course  of  his 
professional  employment ;  and  if  he  waives  his  lien  by  tak- 
ing in  payment  of  his  account  a  bill  payable  at  a  subsequent 
date,  the  lien  revives  upon  the  bill  being  dishonoured  at 
maturity. 
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,  Steveiiion  y.  Blakelook. 

1  Maale  &  Selwyn,  535-544  (14  R.  B.  525). 

Attorney.  —  Solicitor,  —  Lien. 

[535]  An  attorney  has  a  lien  for  his  general  balance  on  papers  of  his  dieut 
which  come  to  his  hands  in  the  oonrse  of  his  professional  employment ; 
therefore  where  C.  gave  his  attorney  a  specific  sum  for  the  purpose  of  satisfy- 
ing a  debt  for  which  an  execution  had  issued  against  his  goods  at  the  suit  of 
B.,  and  the  attorney  paid  the  money  to  B.,  who  thereupon  delivered  to  him  a 
lease  which  had  been  deposited  by  C.  with  B.  as  a  security  for  the  debt: 
Held,  that  the  attorney  had  a  lien  on  it  for  his  general  balance  due  from  C. ; 
and  that  such  lien  was  not  extinguished  by  his  having  taken  acceptances 
from  C.  for  the  amount  of  that  balance  before  the  lease  came  to  his  hands, 
some  of  those  acceptances  wh&n  the  lease  did  come  to  his  hands  having  been 
dishonoured,  and  one  of  them  taken  up  by  the  attorney. 

Trover  for  an  indenture  of  lease ;  there  were  two  counts,  one 
upon  a  conversion  before  the  bankruptcy,  laying  the  property  in 
the  bankrupt;  another  laying  the  property  in  the  plaintiffs  as 
assignees  on  a  conversion  after  the  bankruptcy.  Plea,  general  issue. 
At  the  trial  before  Lord  Ellenborough,  Ch.  J.,  at  the  London  sit- 
tings after  Trinity  Term,  1812,  a  verdict  was  found  for  the  plaintiffs, 
subject  to  the  opinion  of  the  Court  upon  the  following  case : 

For  some  time  before  the  month  of  July,  1809,  the  defendant  had 
been  employed  by  the  bankrupt  in  various  matters  as  his  attorney 
and  solicitor,  and  in  that  month,  in  consequence  of  a  request 
from  the  bankrupt,  made  out  his  bill  for  the  business  so 
[*  536]  done,  upon  which  a  balance  *  of  £300  appeared  to  be  due  to 
him ;  but  neither  that  bill  nor  any  other  was  ever.delivered 
to  the  bankrupt.  Upon  being  informed  however  of  this  balance 
by  the  defendant,  the  bankrupt  requested  him  to  draw  bills  upon 
him  for  the  amount,  and  accordingly  upon  the  25th  of  August,  1809, 
the  defendant  drew  five  several  bills  of  exchange  upon  the  bank- 
rupt, which  the  bankrupt  accepted,  all  dated  on  that  day,  and  pay- 
able to  the  defendant's  order,  which  bills  were  for  the  several  sums 
and  payable  at  the  several  times  following,  viz, :  one  for  £50  at  one 
month  after  date,  due  28th  September,  1809 ;  another  for  £50  at 
six  weeks  after  date,  due  9th  October,  1809  ;  another  for  £100  at 
two  months  after  date,  due  28th  October,  1809  ;  another  for  £50  at 
70  days  after  date,  due  6th  November,  1809  ;  and  another  for  £50 
at  three  months  after  date,  due  28th  November,  1809.     The  two 
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first  of  these  bills  were,  before  they  became  due,  indorsed  and  de- 
livered by  the  defendant  to  W.  and  S.,  to  whom  he  was  indebted 
in  the  whole  amount  When  they  became  due  they  were  dis- 
honoured by  the  bankrupt,  but  remained  in  the  hands  of  W.  and  S. 
at  the  time  of  the  bankruptcy,  and  were  proved  by  them  under  his 
commission.  These  bills,  however,  have  since  been  taken  up  by  the 
defendant,  who  has  long  ago  discharged  his  debt  to  W.  and  S.,  and 
the  bills  are  now  in  his  hands.  The  third  bill  for  £100  was  also 
negociated  by  the  defendant  to  C,  to  whom  he  was  indebted,  but 
this  being  likewise  dishonoured  by  the  bankrupt  was  returned  to 
the  defendant  for  non-payment,  and  was  taken  up  by  him  on  the 
29th  October,  1809,  and  has  ever  since  remained  in  his  possession. 
The  bankrupt  when  he  gave  the  bills  expressed  some  doubt 
whether  he  should  be  able  to  provide  for  the  other  two  at 
the  time  when  *  they  became  due,  and  requested  the  de-  [*  537] 
fendant  not  to  circulate  them,  and  therefore  the  defendant 
never  parted  with  them,  and  they  still  remain  in  his  hands,  but 
they  did  not  become  due  till  after  the  bankruptcy.  In  Trinity 
vacation,  1809,  three  writs  of  fieri  facias  issued  against  the  bank- 
rupt, one  at  the  suit  of  Barrow  and  others,  and  two  at  the  suit  of 
other  persons ;  under  which  the  sheriff  took  possession  of  the  bank- 
rupt's goods,  and  threatening  to  sell  the  same,  the  bankrupt  on  the 
31st  October,  1809,  advised  with  the  defendant  about  paying  the 
debts  for  which  the  execution  had  issued,  and  gave  him  £260  for 
the  purpose  of  satisfying  that  at  the  suit  of  Barrow  and  others ; 
and  on  the  following  day  the  defendant  paid  to  the  solicitors  of 
Barrow  and  others  the  £260  in  discharge  of  their  debt,  and  those 
solicitors  thereupon  delivered  to  the  defendant  the  lease  in 
question,  which  had  been  deposited  by  the  bankrupt  with  Barrow 
and  others  as  a  collateral  security  for  their  debt  Judgments  on 
several  cognovits  being  payable  on  the  6th  of  November,  the 
bankrupt  found  it  impossible  to  continue  his  business,  and  it  was 
necessary  for  him  to  submit  to  a  commission  of  bankruptcy,  and 
the  defendant  thought  it  advisable  for  him  so  to  do.  On  the  2nd 
of  November  the  bankrupt  committed  an  act  of  bankruptcy,  and 
a  commission  thereupon  issued  under  which  the  plaintiffs  have 
regularly  been  chosen  assignees.  The  defendant  not  having  before 
delivered  his  bill  of  costs  to  j^he  bankrupt,  after  the  bankruptcy 
delivered  it  to  the  assignees,  but  his  demand  upon  the  bankrupt 
and  the  assignees  is  confined  solely  to  the  £300  before  mentioned. 
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The  bankrupt  was  legally  entitled  to  the  lease  in  question,  which 
is  still  in  the  possession  of  the  defendant,  and  which  was 
[*  538]  demanded  *  of  him  by  the  plaintiffs  before  this  action  was 
brought,  but  he  refused  to  deliver  it. 

The  question  for  the  opinion  of  the  Court  is,  whether  under  the 
the  above  circumstances  the  plaintiffs  are  entitled  to  recover.  If 
the  Court  should  be  of  opinion  that  they  are,  then  the  verdict  to 
stand,  otherwise  a  nonsuit  to  be  entered. 

Gifford  for  the  plaintiffs  stated  the  question  to  be,  whether  the 
defendant  had  a  lien  upon  the  lease  in  question  for  any  part  of  his 
demand  against  the  bankrupt,  for  which  the  bankrupt  accepted 
the  bills  of  exchange ;  and  contended  that  he  had  not,  first,  because 
the  lease  did  not  come  to  his  hands  in  the  usual  course  of  his 
business,  but  as  a  special  bailee ;  and  secondly,  because,  admitting 
that  the  lien  would  otherwise  have  attached,  he  had  waived  it  by 
taking  the  bills;  and  the  lien,  being  once  discharged,  could  not 
revive.  It  must  be  admitted  that  an  attorney  has  a  lien  on  all 
papers  and  deeds  which  come  to  his  hands  in  the  course  of  his 
professional  employment  for  the  party;  but  then  it  is  for  the 
attorney  to  show  that  the  papers  on  which  he  claims  a  lien  did  so 
come  to  his  hands.  Now  it  appears  that  the  lease  in  question  was 
received  by  him  for  the  specific  purpose  of  being  handed  over  to 
the  bankrupt  from  Barrow  and  others,  for  which  purpose  the  de- 
fendant was  rather  their  agent  than  the  agent  of  the  bankrupt 
He  was  bound  therefore  to  deliver  it  over  to  the  bankrupt  on  the 
behalf  of  Barrow  and  others,  from  whom  he  received  it  for  that 
specific  purpose  alone.  It  might  have  been  different  if  he  had 
been  instructed  by  the  bankrupt  to  demand  the  lease.  Secondly, 
as  to  the  waiver ;  the  right  of  an  attorney  to  detain  papers  for  his 
general  balance  being  like  other  liens  a  right  which  arises 
[*  539]  *  by  implication  of  law ;  the  moment  a  special  agreement 
is  entered  into,  that  right  ceases.  This  is  so  laid  down  in 
2  Roll  Abr.  tit.  Justif.  pi.  1,  2  ;  in  Chapman  v.  AUeh,,  Cro.  Car.  271 ; 
Brenan  v.  Currint,  Say.  R  224 ;  Collins  v.  OngUy,  2  Selwyn's  N.  P. 
1214, 3rd  edit ;  and  by  Popham,  Ch.  J. ,  in  the  Innkeeper's  Case,  Yelv. 
67.  It  may  be  said  that  those  were  all  cases  of  antecedent  special 
contracts ;  whereas  in  this  the  special  contract  took  place  after  the 
lien  attached ;  but  the  same  thing  occurred  and  was  much  con- 
sidered in  Cowell  v.  Simpson,  16  Ves.  275,  and  it  was  determined 
that  the  lien  no  longer  remained:  there  the  Lord  Chancellob 
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said :  "  if  the  lien  commenced  under  an  implied  contract,  and  after- 
wards a  special  contract  is  made  for  payment,  in  the  nature  of  the 
thing  the  one  contract  destroys  the  other."  Great  inconsistency 
would  follow,  if  it  were  otherwise.  Suppose  the  day  after  the 
bankrupt  had  given  the  bills  for  this  balance,  the  lease  being  then 
in  the  possession  of  the  defendant,  the  bankrupt  had  demanded  it, 
could  the  defendant  have  insisted  on  detaining  it  unless  he  was 
paid  the  balance  ?  How  would  that  be  consistent  with  his  agree- 
ment the  day  before  to  take  securities,  postponing  the  payment  to 
a  future  time  ?  It  may  truly  be  said,  therefore,  that  in  the  nature 
of  the  thing  the  one  contract  destroyed  the  other.  And  this  is  no 
hardship  on  the  defendant,  for  by  obtaining  the  bills  he  got  a 
better  security,  viz.,  by  the  bankrupt's  dispensing  with  the  taxation 
of  his  bill.  There  is  one  respect,  however,  in  which  Cowell  v. 
Simpson  differs  from  this  case,  viz.,  that  there  the  securities  had 
not  failed,  the  time  for  their  payment  not  having  arrived ; 
whereas  here  three  of  the  bills  were  due  and  *  had  been  [*  540] 
dishonoured,  and  one  of  them  was  actually  taken  up  by  the 
defendant  before  the  lease  came  to  his  hands  ;  and  on  this  distinc- 
tion it  may  be  argued,  that  the  lien  was  only  gone  during  the  time  the 
bills  had  to  run,  but  on  their  dishonour  revived,  at  least  to  the 
extent  of  the  bill  taken  up  by  the  defendant.  But  besides  that 
the  Lord  Chancellor  in  the  case  cited  said  that  it  makes  no 
difference  whether  the  securities  were  due  or  not ;  such  an  argu- 
ment will  be  found  contrary  to  the  whole  course  of  decision,  that 
a  lien  once  gone  cannot  revive;  and  although  that  doctrine  has 
been  most  frequently  applied  to  cases  where  the  lien  was  gone 
by  parting  with  the  possession,  yet  if  by  taking  the  security  it  be 
also  gone,  there  seems  to  be  no  reason  why  the  same  doctrine 
should  not  also  hold  good  in  this  instance. 

littledale,  eantrd,. — It  is  immaterial  as  to  the  question  of  lien, 
for  what  purpose  an  attorney  receives  the  papers  of  his  client,  pro- 
vided he  receives  them  in  the  ordinary  course  of  his  business.  Here 
that  appears  to  have  been  the  case ;  for  although  it  is  said  that  he 
had  no  instructions  from  his  client  to  demand  the  lease,  yet  it  was 
his  duty,  as  hia  attorney,  and  acting  for  his  interest,  without  any 
express  instructions  to  get  back  the  security  when  the  debt  was 
satisfied.  The  client  cannot  be  expected  to  instruct  him  in  every 
minute  particular ;  and  it  would  lead  to  subtle  and  refined  distinc- 
tions, if  the  Court  were  in  all  cases  to  go  into  the  question  upon 
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what  occasion  particular  papers  were  put  into  the  attorney's  hands, 
before  thej  decided  as  to  the  right  of  lien.  In  Ex  parte 
[*  541]  Sterling,  16  Yes.  259,  the  Lord  Chancillob  said  that  in  *  the 
ordinary  case  of  lien  he  never  heard  of  a  question  of  that  sort ; 
and  took  the  rule  to  be  whether  the  papers  came  to  the  attorney  in 
the  general  course  of  dealing  with  his  client.  On  the  second  point, 
some  of  the  authorities  cited  are  very  ancient,  and  perhaps  they 
lay  down  a  rule  restraining  the  right  of  lien  further  than  the 
modern  understanding  warrants ;  but,  however  that  may  be,  they 
do  not  bear  upon  the  present  case ;  for  in  all  of  them  the  express 
contract  was  made  before,  here  it  was  after  the  lien  commenced ; 
and  the  rule  was  laid  down  with  reference  only  to  the  particular 
lien  to  which  the  express  contract  applied,  and  not  to  a  general 
lien.  In  Cowdl  v.  Simpson  the  Lord  Chancellor  seems  to  have 
applied  this  rule  to  a  general  lien ;  but  that  case  is  very  distin- 
guishable, for  there  the  solicitors  had  not  only  taken  securities 
which  were  then  running  for  their  balance,  but  had  got  a  judg- 
ment for  it,  by  which  the  nature  of  their  debt  was  totally  changed. 
But  that  decision  is  not  inconsistent  with  the  doctrine  that  the 
lien  may  be  suspended  by  taking  the  securities,  and  revive  upon 
their  failure ;  and  there  is  not  any  authority  to  show  that  in  such 
a  case  it  is  gone  for  ever.  In  the  case  of  parting  with  the  goods 
there  is  an  unconditional  relinquishment  of  the  subject-matter  on 
which  the  lien  is  to  operate ;  but  taking  security  amounts  only  to 
a  suspension  of  the  demand  during  the  time  that  security  has  to 
run.  So  if  a  man  distrain  for  rent  arrear,  and  take  a  promissory 
note  for  it,  although  he  cannot  distrain  again  before  the  note  be- 
comes due,  yet  if  afterwards  the  note  be  not  paid,  he  is  remitted  to 
his  original  right.  The  Lord  Chancbllor,  indeed,  in  giving  judg- 
ment in  Cowdl  V.  Simpsonj  is  reported  to  have  said  that 
[*  542]  whether  the  securities  are  due  or  not,  it  makes  no  *  differ- 
ence; but  that  was  an  observation  which,  though  entitled 
to  all  respect,  it  may  be  remarked  the  case  did  not  require.  As  to 
the  supposed  immunity  from  taxation  of  his  bill  which  these  se- 
curities are  said  to  have  given,  it  is  a  consequence  which  by  no 
means  followed  the  taking  of  them  (2  Atk.  29). 

Gifford,  in  reply. — It  has  not  been  shown  that  the  lease  came  to 
the  defendant's  hands  in  the  course  of  his  employment  for  the 
bankrupt;  on  the  contrary,  it  appears  that  it  was  without  his 
knowledge :  but  if  it  were  otherwise,  no  case  has  been  cited  to  im- 
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pugn  the  authority  of  Cowdl  v.  Simpson,  As  to  the  argument, 
that  all  the  old  cases  apply  to  particular  liens,  whereas  this  is  a 
general  lien ;  it  may  be  answered,  that  then  they  apply  a  forHori 
to  this  case,  because  particular  liens  are  favoured  in  law,  but  general 
liens  are  taken  strictly  (3  Bos.  &  Pul.  494,  per  Hbath,  J.,in  Hough- 
ton V.  Matthews').  Cur.  adv.  mdt. 

Lord  Ellenborouoh,  Ch.  J.,  on  this  day  delivered  the  judgment 
of  the  Court. 

After  stating  the  material  facts  of  the  case,  his  Lordship  said, 
the  first  question  which  arises  on  this  case  is,  whether  the  defend- 
ant had  a  general  lien  as  attorney  attaching  on  the  lease  in  question. 
Secondly,  supposing  such  general  lien  would  otherwise  have  attached, 
whether  it  is  not  precluded  from  attaching  by  the  securities  taken. 
The  first  impression  on  my  mind  was  that  the  general  lien  would 
not  attach.  The  lease  did  not  appear  to  have  come  into  the  possession 
of  the  defendant  as  attorney  in  the  ordinary  course  of  busi- 
ness, but  he  *  appeared  rather  a  mere  bailee ;  but  on  further  [*  543] 
consideration  the  possession  seems  to  us  to  have  been  ac- 
quired by  the  defendant  in  the  course  of  his  professional  business. 
It  was  incident  to  his  duty  to  do  that  for  his  client  which  the 
client,  if  well  advised,  would  have  done  for  himself.  It  became 
his  duty,  therefore,  upon  discharging  the  debt  due  to  Barrow  and 
others,  to  receive  back  the  lease  which  was  pledged  as  a  security 
for  that  debt.  On  the  receipt  of  it  for  his  client,  under  these  cir- 
cumstances, it  became  not  only  the  subject  of  particular  lien,  but 
also,  as  one  of  the  papers  of  his  client,  subject  to  the  general  lien. 
We  are  of  opinion,  therefore,  that  the  general  lien  attached.  Upon 
the  second  question,  whether  the  lien  was  gone  in  consequence  of 
taking  the  securities,  the  argument  for  the  plaintiffs  rests  princi- 
pally on  the  case  of  Cowdl  v.  Simpson^  in  which  case  the  solicitors 
for  the  defendant  had  taken  two  notes,  payable  with  interest  three 
years  after  date,  for  the  amount  of  their  demand.  The  Lord 
Chancellor  observed,  that  "  the  solicitor  taking  a  security  which 
has  three  years  to  run,  as  the  client  may  have  occasion  for  his 
papers,  there  is  as  much  reason  that  the  lien  should  not  accompany 
the  security  through  that  period,  as  in  the  instance  of  a  trade ;  and 
the  conclusion  is  equally  difficult  that  the  papers,  if  the  client  has 
occasion  for  them,  could  be  withheld."  The  Lord  Chancellor 
afterwards  delivers  his  opinion,  that  "  where  these  special  agree- 


702  SOLICITOE. 


Vo.  t.  —  8to?«BMii  ▼.  WnWoflV.  —  Votat. 


note,  payable  in  three  years,  a  contract  must  be  implied,  that  the  goods 
are  to  be  retained  during  that  period,  destroying  the  other  special  con- 
tract. So,  in  this  instance,  if  the  solicit^  says  he  will  not  proceed 
in  the  business  and  will  not  deliver  up  the  papers,  the  consequence  is, 
that  he  destroys  the  express  contract  to  postpone  payment  for  three 
years.  Therefore,  unless  from  the  fact  that  he  has  taken  this  security, 
you  can  imply  that  he  is  to  keep  the  papers  three  years,  though  the  vital 
interests  of  the  owner  may  depend  on  the  possession  of  them,  the 
implication  is  necessary,  that  he  is  to  deliver  them  up,  and  rely  on  the 
other  contract." 

In  the  case  of  In  re  TayloTy  StUeman^  &  Underwood  (suprd)y  as  it 
finally  came  before  the  Court  of  Appeal  (1891,  1  Ch.  590),  the  point 
arose  that  the  solicitor  claiming  the  lien  had,  pending  the  currency 
of  the  account,  taken  a  security  from  his  client,  in  the  shape  of  a 
promissory  note  for  £200,  and  interest  at  £5  per  cent,  payable  on 
demand,  and  also  a  charge  for  the  like  sums  on  a  policy  of  assurance. 
From  this  transaction  the  Court  of  Appeal  drew  the  inference  that  the 
lien  was  waived.  Lindley,  L.  J.,  on  this  point  said  (1891,  Ch.  597): 
*'  Whether  a  lien  is  waived  or  not  by  taking  a  security,  depends  upon 
the  intention  expressed  or  to  be  inferred  from  the  position  of  the  par- 
ties, and  all  the  circumstances  of  the  case.  In  this  particular  instance 
we  are  dealing  with  a  solicitor  and  his  client.  It  strikes  me  that  if  a 
solicitor  takes  from  his  client  such  a  security  as  this  solicitor  took,  the 
prima  fade  inference  is  that  he  waives  his  lien.  That  appears  to  me 
the  right  and  proper  conclusion  to  come  to,  bearing  in  mind  that  it  is 
the  solicitor's  duty  to  explain  to  his  client  the  efEect  of  what  he  is 
about  to  do.  In  the  case  of  a  banker,  I  should  not  draw  the  same 
inference,  since  a  banker  has  not  a  similar  duty  towards  his  customer. 
Bearing  in  mind  the  position  of  the  parties,  and  having  regard  to  the  de- 
cision of  Sir  John  Leach  in  Robarts  v.  JefferySy  8  L.  J.  (0.  S.)  Ch.  137, 
we  are  justified  in  saying  that  in  the  absence  of  evidence  to  the  contrary, 
the  true  inference  from  the  circumstances  is  that  the  lien  was  waived." 

In  the  same  case  Kay,  L.  J.,  after  citing  passages  from  the  judg- 
ments in  Cowell  v.  Simpson  (supra),  and  Stevenson  v.  Blakelock, 
1  M.  &  S.  535,  says:  —  ''I  take  it  that  the  true  rule  is  that  stated  by 
Lord  Justice  Lindley,  that  in  every  case  where  you  have  to  consider 
whether  a  lien  has  been  waived  you  must  weigh  all  the  circumstances 
of  that  particular  case,  and  it  is  an  important  consideration  that  we 
are  here  dealing  with  a  transaction  between  a  solicitor  and  his  own 
client.  A  solicitor  has  a  duty  to  perform  towards  his  client  to  repre- 
sent to  his  client  all  the  facts  of  the  case  in  a  clear  and  intelligible 
manner  and  to  inform  him  of  his  rights  and  liabilities,  and  where  you 
find  a  solicitor  dealing  with  his  client  and  taking  from  him  such  a 
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security  as  was  given  in  his  case,  not  expressly  reserving  his  right  of 
lien,  I  quite  agree  that  the  inference  ought  to  be  against  the  continu- 
ance of  the  lien." 

In  the  case  of  In  re  Douglas^  Norman^  &  Co.,  1898, 1  Ch.  199,  67  L. 
J.  Gh.  85,  a  client,  on  retaining  a  solicitor  to  negotiate  for  her  a  loan, 
upon  the  security  of  a  reversionary  interest  to  which  she  was  entitled, 
signed  a  document  by  which  she  charged  that  interest  with  the  pay- 
ment of  the  solicitor's  costs.  It  was  held  by  North,  J.,  on  the 
authority  of  In  re  Taylor^  Stileman,  &  Underwood,  that  by  taking  this 
security  the  solicitor  had  waived  his  right  to  a  lien  in  respect  of  his 
costs  upon  the  documents  belonging  to  the  client  which  were  in  his 
possession. 

AMERICAN  NOTES. 

The  rule  of  the  leading  case  is  in  general  the  law  in  the  United  States. 
The  lien  is  for  the  attorney*8  general  balance  of  account  for  professional  sei^ 
vices,  whether  rendered  in  the  suit  or  matter  to  which  the  papers  relate  or  for 
other  professional  matters.  In  re  Wilson,  12  Federal  Rep.  235,  per  Brown,  J. ; 
Finance  Co,  v.  Charleston  C.  Sf  C,  R.  Co.,  48  id.  45,  46  id.  426 ;  Gist  v.  Hanly, 
33  Arkansas,  233 ;  Jones  v.  Morgan,  39  Georgia,  310, 99  Am.  Dec.  458;  Sanders 
V.  Seelye,  126  Illinois,  631 ;  Butchers^  Union  v.  Crescent  City  Slaughter-House  Co., 
41  Louisiana  Ann.  355 ;  Stewart  v.  Flowers,  44  Mississippi,  513  ;  Elliott  v.  Atkins, 
26  Nebraska,  403 ;  Van  Etten  v.  State,  24  id.  734;  Wright  v.  Cobleigh,  21  New 
Hampshire,  339 ;  Dennett  v.  Cutts,  11  id.  163 ;  In  re  Knapp,  85  New  York,  284 ; 
Ward  V.  Craig,  87  id.  550 ;  Bowling  Green  Sav.  Bank  v.  Todd,  52  id.  489  ;  Pren- 
tiss  V.  Livingston,  60  Howard  (N.  Y.)  Pr.  380 ;  Longworth  v.  Handy,  2  Disney 
(Ohio)  75;  Casey  v.  March,  30  Texas,  180 ;  Hurlbert  v.  Brigham,  56  Vermont, 
368;  Hooper  v.  Welch,  ^^  id.  169,  5  Am.  Rep.  267;  Howard  v.  Osceola,  22 
Wisconsin,  453.  It  is  uncertain  whether  this  lien  exists  in  Massachusetts. 
Simmons  v.  Almy,  103  Massachusetts,  33;  Newell  v.  West,  149  id.  520.  It  does 
not  exist  in  Pennsylvania:  Dubois's  Appeal,  38  Pennsylvania  St  376.  In 
several  states  this  lien  is  declared  by  statute ;  as  in  Colorado,  Georgia,  Iowa, 
Kansas,  Kentucky,  Minnesota,  Nebraska,  North  Dakota,  South  Dakota,  Ore- 
gon, and  Wyoming. 

The  lien  attaches  only  when  his  client's  papers  come  into  his  hands  in  the 
course  of  his  professional  business.  Sanders  v.  Seelye,  128  Illinois,  631.  If 
the  client  changes  his  attorney,  whether  the  client  or  the  succeeding  attorney 
has  the  right  to  inspect  the  papers  retained  under  a  lien  by  the  former  attor- 
ney, is  a  question  upon  which  there  is  some  disagreement,  though  the  weight 
of  authority  seems  to  be  in  favor  of  such  a  right.  Finance  Co.  v.  Charleston 
C.  ^  C.  R.  Co.,  48  Federal  Rep.  45,  46  id.  426. 

Only  an  attorney,  solicitor,  or  barrister  can  maintain  this  lien  upon  papers. 
Arthur  V.  Sylvester,  106  Pennsylvania  St.  233. 

This  lien  is  waived  by  the  attorney's  taking  security  for  his  whole  demand 
or  by  his  agreeing  to  postpone  payment  for  a  definite  time.  But  the  lien  is 
not  lost  by  the  attorney's  taking  his  client's  own  note  or  acceptance  for  the 
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amount  dae  him,  UDless  it  appears  that  the  Dote  or  acceptance  was  given  and 
received  in  payment  of  the  claim.  Dennett  ▼.  CuttM,  11  New  Hampshire,  163; 
Johnson  v.  Johnson  R,  Signal  Co.,  57  N.  J.  Eq.  79. 

Possession  is  essential  to  this  lien ;  and  therefore  it  is  lost  or  waived  by  the 
attorney's  parting  with  the  possession  of  the  papers  by  his  own  act.  Foss  v. 
Cobler,  105  Iowa,  728;  NichoU  v.  Pool,  89  Illinois,  491;  Dtdwis's  Appeal,  38 
Pennsylvania  St.  231,  80  Am.  Dec.  478.  One  member  of  a  firm  of  attorneys 
has  no  lien  upon  the  papers  of  a  client  received  by  the  firm,  for  his  individual 
demand.  The  firm  alone  has  a  right  of  lien  upon  such  papers  for  the  firm's 
balance  of  account  for  professional  services. 

This  lien  is  not  affected  by  the  client's  assignment  in  bankruptcy  or  insol- 
vency, or  for  the  benefit  of  creditors  so  long  as  the  attorney  retains  tiie  papers. 
Ward  V.  Craig,  87  New  York,  550,  580.     See  18  Albany  Law  Journal,  214. 

This  lien  is  strictly  a  retaining  lien  and  cannot  be  actively  enforced.  The 
papers  cannot  be  sold,  or  otherwise  disposed  of,  without  waiving  the  lien.  In 
re  Wilson,  12  Federal  Rep.  235,  26  Albany  Law  Journal,  271;  McDonald  v. 
Charleston  C.  jr  C.  R.  Co.,  93  Tennessee,  281 ;  Brown  v.  Bigley,  3  Tennessee 
Ch.  618;  Foss  v.  CoUer,  105  Iowa,  728;  NichoU  v.  Pool,  89  lUinois,  491. 

Under  some  circumstances  the  lien  may  be  indirectly  enforced  by  order  of 
Court  Greenfield  v.  Mayor,  28  Hun  (N.  T.),  320.  The  Court  may  under  some 
circumstances  determine  the  existence  and  amount  of  the  lien  and  declare  the 
condition  upon  which  the  attorney  shall  deliver  up  the  papers.  McPherson  v. 
Cox,  96  U.  S.  404.  The  Court  may  order  the  attorney  to  surrender  the  papers 
on  receiving  payment  or  security  for  his  claim.  Cunningham  v.  Widing, 
5  Abbott  (N.  T.)  Pr.  413.  If  the  client  questions  the  existence  of  the  attor. 
ney's  lien,  the  Court  may  upon  application  and  after  investigation  determine 
this  question  and  if  a  lien  is  declared  to  exist,  the  court  may  determine  the 
amount  of  it.  In  re  Attorney,  63  Howard  (N.  Y.)'  Pr.  152,  87  New  York,  621 ; 
and  see  Leszynsky  v.  Merritt,  9  Federal  Rep.  688.  See  in  general  as  to  an 
attorney's  lien  on  papers  and  property,  1  Jones  on  Liens,  ss.  113-152. 


No.  4.  — BAILE  V.  BAILE. 
(1871.) 

RULE. 

The  power  to  charge  property  "  recovered  or  preserved  " 
under  the  28th  section  of  the  Solicitors  Act,  1860  (23  &  24 
Vict.  c.  127),  applies  to  property  taken  care  of  by  the  Court 
in  a  family  suit  instituted  in  the  name  cf  an  infant,  and 
the  proceedings  in  which  are  adopted  by  the  infant  on  at- 
taining majority ;  and,  where  the  property  has  remained  in 
possession,  the  statute  of  limitations  having  run  against  the 
debt  for  costs  is  no  bar  to  the  power  being  exercised. 
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Baile  v.  Baile. 

41  L.  J.  Ch.  300-306  (s.  C.  L.  R.  13  £q.  507). 

Solicitor  and  Client.  —  Infant  Plaintiff,  —  Family   Suit.  —  Receiver.      [300] 
Real  Estate.  —  Property  '*  preserved:*  —  Costs  [23  ^  24  Vict  c.  127, 
«.  28].  —  Statute  of  Limitatiotis. 

It  is  not  merely  where  there  is  an  adverse  claim  to  property  recovered  or 
preserved  in  a  suit  through  the  instrumentality  of  a  solicitor  for  his  client, 
that  the  solicitor  is  entitled  to  a  charge  on  the  property  for  his  costs,  under  the 
Solicitors  Act  (ubi  supra)  ;  but  he  may  also  obtain  such  a  declaration,  where 
the  suit  is  a  friendly  one  and  instituted  on  behalf  of  an  infant.  • 

A  bill  was  filed  by  the  maternal  grandmother  of  an  infant  plaintiff  tenant 
in  tail,  as  his  next  friend,  praying  the  appointment  of  a  guardian  to  the  plain- 
tiff and  his  brothers  and  sisters  ;  directions  for  the  maintenance  and  education 
of  the  plaintiff,  having  regard  to  the  circumstances  of  the  family;  accounts; 
and  a  receiver.  The  solicitor  employed  by  the  next  friend  died  pend- 
ing the  suit,  and  within  six  years*  from  the  presentation  of  the  peti-  [*301] 
tion.  A  petition  was  presented  by  the  personal  representative  of  the 
solicitor  for  a  declaration  as  to,  and  a  charge  for,  his  costs  under  the  above 
Act,  sect  28:  Held,  that  the  solicitor  was  **  employed  "  for  the  infant ;  that  the 
property  was  ^*  preserved,'*  for  the  infant  through  the  instrumentality  of  the 
solicitor ;  that  the  infant  had,  as  a  matter  of  fact,  adopted  the  suit  after  attain- 
ing his  majority;  that  the  statute  of  limitations  was  not  a  bar  to  the  petition; 
that  it  was  well  presented  by  the  legal  personal  representative ;  and  that  the 
petitioner  was  entitled  to  the  relief  for  which  she  prayed. 

This  question  arose  upon  a  petition  presented  in  the  suit,  on  the 
10th  of  January,  1872,  by  Mrs.  Jeffries,  the  widow  and  executrix 
of  Mr.  John  Budden  Jeffries.  The  petitioner  prayed  that  it  might 
be  declared  that  Mr.  J.  B.  Jeffries  was,  and  that  the  petitioner 
as  his  personal  representative  was,  entitled  to  a  charge  upon  the 
property  comprised  in  an  indenture  of  the  20th  of  March,  1867,  for 
the  taxed  costs,  charges  and  expenses  of  or  in  reference  to  the 
suit;  that  the  said  costs,  charges,  and  expenses,  and  also  the  costs 
of  the  petitioner  of  and  incident  to  that  application  might  be  taxed 
as  between  solicitor  and  client ;  and  that  the  amount  of  such  costs 
charges  and  expenses,  and  costs  when  taxed,  might  be  raised  and 
paid  to  the  petitioner,  as  the  personal  representative  of  Mr.  J.  B. 
Jeffries,  by  sale  or  mortgage  of  the  property,  or  of  a  competent 
part  thereof. 

The  facts  of  the  case  were  these :  The  bill  in  the  suit  was  filed 
on  the  15th  of  June,  1863,  by  Mary  Jones,  the  maternal  grand- 
voL.  XXIV.  —  45 
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mother  and  next  friend  of  William  George  Baile,  an  infant,  on 
his  behalf,  against  the  defendants,  who  were  his  brothers  and 
sisters. 

Mr.  John  Budden  Jeffries  was  the  solicitor  of  the  next  friend  on 
the  record. 

George  Baile  by  his  will,  dated  the  15th  of  November,  1828, 
devised  and  bequeathed  certain  freeholds  and  leaseholds  in  Wales 
to  his  son,  William  Baile  (then  an  infant),  for  his  life ;  with 
remainder  to  his  first  and  other  sons  in  tail ;  with  remainder  to  his 
daughters  in  tail;  with  divers  remainders  over;  and  bequeathed 
the  residue  of  his  personal  estate  to  the  trustees  of  his  will,  upon 
trusts  (in  the  events  which  happened)  for  his  son  William  Baile 
absolutely.  The  testator  made  two  codicils  —  the  one  dated  tlie 
2nd  of  May,  1829,  and  the  other  the  23rd  of  October,  1829,  by 
which  he  devised  other  freeholds  to  the  trustees  of  his  will,  upon 
trusts  similar  to  the  devises  and  bequests  contained  in  his  will. 

The  testator  died  on  the  11th  of  November,  1831,  leaving  William 
Baile,  his  only  cliild. 

William  Baile  married,  survived  his  wife,  and  died  intestate  on 
the  30th  of  April,  1863,  leaving  the  plaintifif  his  eldest  son,  and 
heir-at-law  and  tenant  in  tail  of  the  freeholds  devised  by  the  will 
and  codicils  of  the  testator,  and  six  other  children  [the  defendants]. 
William  Baile  left  no  property  of  his  own,  and  did  not  appoint 
a  guardian  to  his  children. 

The  bill  in  Baile  v.  Baile  prayed  that  some  proper  person  might 
be  appointed  as  guardian  of  the  plaintiff  and  the  infant  defendants, 
or  of  the  plaintiff;  and  that  proper  directions  might  be  given  for 
the  maintenance  and  education  of  the  plaintiff,  having  r^ard 
to  the  circumstances  of  his  brothers  and  sisters ;  for  all  proper 
accounts  and  directions  in  the  suit;  and  for  a  receiver  of  the  rents 
and  profits  of  the  hereditaments  and  premises  to  which  the  plaintiff 
was  entitled  under  the  will  and  codicils  of  the  testator,  during  the 
minority  of  the  plaintiff. 

By  the  decree  made  on  the  hearing  of  the  cause  on  the  4th 
of  July,  1863,  inquiries  were  directed  as  to  the  children  of  William 
Baile ;  and  as  to  the  real  estate  devised  by  the  will  and  codicils 
of  the  testator ;  and  it  was  ordered  that  a  guardian  and  receiver 
should  be  appointed. 

By  the  certificate  of  the  chief  clerk,  dated  the  6th  of  February, 
1864,  it  was  certified  that  all  the  children  of  William  Baile  were 
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then  infants ;  that  the  leaseholds  had  been  surrendered  ;  and  that 
the  gross  annual  value  of  the  real  estate  was  £349  12s. 

By  an  order,  dated  the  22nd  of  March,  1864,  the  Eev.  David 
Jones  was  appointed  the  guardian  and  receiver  of  the  real  and 
personal  estates,  and  a  sum  of  £220  per  annum  was  allowed 
for  the  maintenance  *  of  the  plaintiff  and  his  brothers  and  [*  302] 
sisters. 

Mr.  J.  B.  Jeffries  died  on  the  10th  of  August,  1866,  having 
by  his  will  appointed  the  petitioner  (who  duly  proved  it)  his 
executrix. 

The  plaintiff  attained  his 'age  of  twenty-one  years  on  the  14th  of 
October,  1867. 

On  the  20th  of  November,  1867,  by  an  indenture  duly  enrolled 
and  made  between  the  plaintiff  of  the  one  part,  and  Mary  Jones, 
the  next  friend  of  the  plaintiff  in  the  suit,  of  the  other  part,  the 
plaintiff  disentailed  the  real  estate  of  which  he  was  tenant-in-tail 
under  the  will  and  codicils  of  the  testator,  in  order  to  enable  him 
to  make  a  provision  for  his  brothers  and  sisters. 

The  schedule  to  that  indenture  comprised  property  worth  in  the 
aggregate  about  £131  per  annum,  which  had  been  devised  by 
the  will  of  the  testator;  but  all  the  real  estate- devised  by  the  will, 
other  than  that  comprised  in  the  schedule  to  the  indenture  of  the 
20th  of  November,  1867,  had  been  sold  by  the  plaintiff  to  pur- 
chasers, who,  it  was  alleged,  had  no  notice  of  the  claim  of 
Mr.  J.  B.  Jeffries. 

By  an  order  made  on  the  25th  of  June,  1868,  it  was  ordered 
that  the  receiver  should  be  discharged,  and  pass  his  final  account. 
That  had  not  yet  been  done,  but  it  was  stated  [at  the  bar]  that 
there  had  always  been  a  small  balance  in  favour  of  the  receiver. 

The  petition,  after  stating  to  the  effect  hereinbefore  set  forth, 
alleged  "  that  Mr.  J.  B.  Jeffries  was  employed  by  and  acted  as  the 
solicitor  of  the  said  Mary  Jones,  the  next  friend  of  the  plaintiff  in 
this  suit,  to  prosecute  it,  and  as  such  solicitor  he,  until  his  death, 
prosecuted  and  conducted  the  suit,  and  procured  the  decree  and 
such  of  the  orders  hereinbefore  set  forth  as  were  made  during  his 
life  to  be  made  and  pronounced,  and  by  means  of  such  decree 
and  orders  the  real  estate  of  the  testator,  George  Baile,  was  pre- 
served for  the  benefit  of  the  plaintiff  and  those  claiming  under 
him ;  that  Mr.  J.  B.  Jeffries  became  entitled  to  receive  and  be  paid 
certain  costs,  charges  and  expenses  of  and  in  relation  to  this  suit. 
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which  costs,  charges  and  expenses  have  never  been  taxed,  and  no 
part  whereof  has  ever  been  paid ;  and  at  the  death  of  Mr.  J.  B. 
Jeffries,  such  costs,  charges  and  expenses  were  due  to  him,  and 
the  same  are  how  due  to  his  estate." 

The  petition  then  also  stated  that  the  indenture  of  the  20th 
of  November,  1867,  was  executed  without  any  valuable  considera- 
tion, and  at  the  time  of  the  execution  thereof  all  the  parties  thereto 
had  notice  that  Mr.  J.  B.  Jeffries  had  been  employed  to  prosecute 
the  suit  of  Baile  v.  BaUe,  and  that  the  property  comprised  in  the 
indenture  had  been  preserved  through  his  instrumentality. 

The  petition  then  prayed  as  above  stated. 

On  the  10th  of  February,  1872,  the  plaintiff  obtained  an  order 
to  change  his  solicitor. 

Mr.  Lindley  and  Mr.  Freeling,  for  the  petitioner. 

1.  This  suit  was  necessary,  because,  on  the  death  of  the  plaintiffs 
father,  there  was  no  hand  to  receive  the  rents  and  profits  of  the 
real  estate  devised  by  the  will,  or  to  manage  the  testator's  property. 
A  receiver  was  required,  and  was  therefore  appointed ;  and  as  the 
rents  and  profits  have,  in  fact,  been  got  in  by  him,  the  suit,  plainly 
a  necessary  one,  is  also  one  which  was  as  evidently  for  the  benefit 
of  the  plaintiff. 

2.  Then  has  this  property  been  "  recovered  or  preserved  "  within 
the  meaning  of  those  words  in  the  23  &  24  Vict.  c.  127,  s.  28  ? 
And  if  so,  through  the  instrumentality  of  Mr.  J.  B.  Jeffries? 

It  must  be  admitted  that  as  the  property  was,  and  still  is,  the 
plaintiffs,  it  has  not  been  "  recovered  "  for  him  in  the  suit  But  it 
may  very  fairly  be  said  to  have  been  "  preserved  "  for  his  benefit 
Scholefield  v.  Lockwood,  38  L.  J.  Ch.  232,  L.  R.  7  Eq.  83 ;  Twynam  v. 
Porter y  40  L.  J.  Ch.  30,  L.  R  11  Eq.  181 ;  Lumley  v.  Desborougk  re 
Keane,  40  L.  J.  Ch.  617,  L.  R  12  Eq.  115  ;  Bonser  v.  Bradshaw, 
30  L.  J.  Ch.  159;  is  not  opposed  to  us,  because,  on  the  sub- 
sequent hearing  of  the  case,  Brovm  v.  Bradshaw,  4  Giff. 
[*  303]  260,  *  the  order  was  made  when  the  infant  had  attained 
twenty-one. 

[WiCKENS,  V.-C.  —  Was  the  case  argued  then  on  behalf  of 
the  infant?] 

Mr.  Forster  (^amicus  curice)  said  he  thought  it  was  not 

Mr.  Lindley.  —  Bailey  v.  Birchall,  2  Hem.  &  M.  371,  is  also  in 
our  favour ;  Re  The  Philippine,  L.  R.  1  Adm.  &  Eccl.  309 ;  Bonser 
V.  Bradshaw,  9  Jur.  N.S.  1048. 
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3.  The  deed  of  the  20th  of  November,  1867,  is  a  purely  voluntary 
conveyance,  and  is  inoperative  as  against  the  petitioner's  claim. 
23  &  24  Vict  c.  127,  s.  28  {ad  fineni). 

4.  But  upon  the  whole  case,  we  say  the  plaintiff  has  "  adopted  " 
the  suit. 

The  deed  of  the  20th  of  November,  1867,  was  made  between  him 
and  Mary  Jones,  "  his  next  friend  in  this  suit,"  and  it  deals  with 
property  preserved  in  it.  Moreover,  in  June,  1868,  the  plaintiff 
himself  obtained  an  order  to  discharge  the  receiver,  and  since  the 
petition  was  presented,  another  order  to  change  his  solicitor. 
Daniel's  Ch.  Pr.  (ed.  1871),  p.  76. 

Under  these  circumstances,  the  petitioner  is  clearly  entitled  to 
the  declaration  and  order  for  which  she  now  asks. 

Mr.  Greene  and  Mr.  Murray  Browne,  for  the  plaintiff.  —  1.  This 
petition  is  not  within  the  provisions  of  the  23  &  24  Vict.  c.  127, 
s.  28,  at  all.  Bonser  v.  Bradshaw  has  never  been  overruled,  and  it 
expressly  decides  that  a  solicitor  acting  for  an  infant  cannot  pre- 
sent such  a  petition  as  this.  That  an  order  was  made  after  the 
infant  in  that  case  came  of  age  is  immaterial,  and  all  the  more 
so  because  it  does  not  appear  that  there  was  any  regular  argument 
on  the  point    Bonser  v.  Bradshaw  (on  App.),  10  W.  R.  481. 

2.  This  suit  was  wholly  unnecessary.  All  the  limitations  in  the 
title  were  legal  ones;  and  if  nothing  more  was  required  than 
the  mere  administration  of  the  property,  pending  the  infancy  of 
the  plaintiff,  that  might  have  been  completely  realised  by  a  pro- 
ceeding in  chambers,  at  very  little  comparative  expense.  Then, 
again,  this  suit  was  not  for  the  benefit  of  the  infant  plaintiff,  but 
avowedly  for  that  of  his  brothers  and  sisters,  who  were  to  be 
provided  for  out  of  his  property.  In  fact,  he  was  really  a  loser  by 
the  suit. 

3.  The  solicitor  in  this  case  was  employed  not  by  the  infant 
at  all,  but  by  his  next  friend.  No  infant  can  enter  into  a  contract 
of  retainer  with  a  solicitor.  The  statute  only  contemplates  costs 
incurred  by  a  solicitor,  after  a  regular  retainer,  by  a  duly  qualified 
client ;  and  it  is  only  against  the  property  of  such  a  client  that  the 
statute  allows  the  charge.  An  infant  is  not  in  the  same  position 
as  a  married  woman.  If  the  latter  has  separate  estate  she  can 
employ  a  solicitor,  as  in  Lumley  v.  Desborough,  But  an  infant 
is  absolutely  disqualified  from  so  doing. 

4.  Assuming,  however,  that  the  employment  of  the  solicitor  in 
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this  case  by  the  next  friend  of  the  infant  enures  as  an  employment 
of  the  solicitor  for  the  infant,  still,  before  the  charge  can  be 
declared,  it  must  be  shown  that  the  infant's  property  has  been 
"recovered  or  preserved/'  through  the  instrumentality  of  the 
solicitor.  Now  here  it  is  conceded  that  it  has  not  been  recovered ; 
but  it  is  said  it  has  been  "preserved."  How?  and  from  what? 
It  was  in  no  danger ;  no  one  laid  claim  to  it,  or  even  to  a  charge 
upon  it.  If  this  suit  had  never  been  thought  of,  the  property 
would  have  been  just  as  safe  as  it  is  at  this  moment,  and  none  of 
these  costs  would  have  been  incurred. 

[WiCKENS,  V.-C. — I  assume  that  all  means  of  obtaining  pay- 
ment of  these  costs  from  the  next  friend  have  been  exhausted. 
The  petition  does  not  say  so,  but  I  suppose  such  is  the  case.] 

Mr.  Greene.  —  Still,  even  so,  it  should  be  distinctly  shown  that 
there  was  some  necessity  for  the  bill  being  filed.  On  the  face 
of  it  I  see  none.  In  Wilson  v.  Bound,  4  Giif.  416,  and  all  the 
other  cases  referred  to,  something  was  either  recovered  or  preserved 
by  the  solicitor  for  the  client  in  the  suit.  But  in  no  case  do  I  find 
the  charge  allowed  when  that  was  not  done. 

5.  But  the  Statute  of  Limitations  is  a  bar  to  this  claim. 
[*  304]  When  did  this  claim  for  costs  arise  ?  *  When  the  last 
act  was  done  by  the  solicitor  for  his  client,  viz.,  in  1864, 
when  he  obtained  the  order  for  the  appointment  of  the  receiver. 
This  petition  was  not  presented  till  January,  1872  ;  more  than 
the  statutory  period  having  elapsed  since  the  right  to  demand 
payment  arose. 

A  solicitor's  bill  of  costs  is  clearly  barred  by  the  statute,  unless 
there  is  a  continuing  retainer.  Rothery  v.  Munnings,  1  B.  &  Ad. 
15,  8  L.  J.  K.  B.  386.  But  suppose  the  retainer  in  the  case  to  have 
continued  till  the  death  of  Mr.  Jeffries  in  1866,  still  there  is  gross 
laches  on  the  part  of  the  petitioner,  and  she  cannot  be  allowed 
now  to  intercept  the  plaintiff  in  the  enjoyment  of  his  property 
by  such  an  order  as  she  prays  for  here. 

6.  Neither  can  it  be  said  because  the  receiver  has  been  ordered 
to  be  discharged,  but  has  not  yet  passed  his  accounts,  that  there- 
fore the  result  of  the  order  of  1864,  viz.,  the  continuance  of  the 
receivership,  gives  the  petitioner  any  additional  hcus  standi.  The 
solicitor  was  dead  when  the  order  of  1868  was  made.  Besides, 
it  is  not  the  receivership  but  the  procuring  the  decrees  and  orders 
which  gives  the  petitioner  her  cause  of  claim  (if  any). 
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7.  The  plaintiff  never  adopted  the  suit.  He  merely  applied  to 
discharge  the  receiver,  because  he  desired  himself  to  get  the 
possession  and  control  of  his  own  property:  nothing  more. 

8.  Then  this  is  a  claim  to  a  charge  on  real  estate.  Unless 
the  petitioner  can  show  beyond  the  shadow  of  a  doubt  that  her 
husband  would  have  been  entitled  to  enforce  it  under  the  statute, 
she  cannot,  all  other  objections  for  the  moment  being  waived* 
possibly  succeed.  Shaw  v.  Heale,  6  H.  L.  C.  581,  27  L.  J.  Ch.  444, 
24  L.  J.  Ch.  563, 20  Beav.  157,  is  directly  in  point  If  the  solicitor 
cannot  get  the  declaration  under,  the  statute  as  against  real  estate, 
he  cannot  get  it  at  alL 

9.  But  try  the  question  in  this  way :  Could  these  costs  have 
been  recovered  at  law  against  the  infant  plaintiff?  No.  The  next 
friend  is  the  person  liable  for  them.  So  neither  can  the  declaration 
be  now  made  as  prayed  by  this  petition ;  and  if  there  cannot  be 
any  declaration,  as  that  must  precede  the  charging  order,  that 
order  cannot  be  pronounced. 

10.  Lastly,  the  plaintiff  here  has  no  doubt  disentailed  the 
property ;  but  although  if  a  tenant  in  tail  disentails  the  realty,  he 
lets  in,  as  a  rule,  all  prior  charges  created  by  himself  on  the  estate, 
there  is  a  limit  or  exception  to  that  rule.  He  does  not  let  in 
charges  which  are  the  creatures  of  a  statute  or  the  offsprings  of  law. 
These  costs  are  only  a  statutory  charge,  and  therefore  not  let  in. 

On  the  whole  case  the  petition  should  be  dismissed  with  costs. 

Mr.  Osborne  Morgan  and  Mr.  Badcock,  for  the  defendants,  the 
brothers  and  sisters  of  the  plaintiff,  and  a  purchaser,  advanced 
arguments  similar  to  those  addressed  to  the  Court  for  the  plaintiff, 
and  cited  Be  Cumming,  Ex  parte  TSirner,  30  L.  J.  Ch.  29. 

They  also  contended  that  the  23  &  24  Vict  c.  127,  s.  28  did  not 
apply  to  the  legal  personal  representatives  of  a  deceased  solicitor. 
Muddeford  v.  Austwick,  3  Myl.  &  Cr.  423, 7  L.  J.  (N.  S.)  Ch.  304.  They 
cited  6  &  7  Vict  c.  73,  s.  37,  and  argued  that  the  words  "  all  con- 
veyances and  acts  done  to  defeat,  or  which  shall  operate  to  defeat, 
such  charge  or  right,  shall,  unless  made  to  a  bond  fide  purchaser 
fof  value  without  notice,  be  absolutely  void  and  of  no  effect  as 
against  such  charge  or  right,"  in  the  23  &  24  Vict  c.  127,  s.  28, 
nullified  only  conveyances  made  subsequently  to  the  declaration  of 
charge,  and  did  not  apply  to  instruments  executed  previously 
thereto. 
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WiCKENS,  V.-C.  —  The  enactment  unfler  which  this  petition 
is  presented  (the  23  &  24  Vict.  c.  127,  s.  28)  applies  only  to 
solicitors  "employed"  to  conduct  suits,  matters,  or  proceedings. 
The  word  "  employed "  must  have  all  reasonable  weight  given  to 
it ;  but  to  say  it  does  not  apply  to  a  solicitor  employed  in  good 
faith  by  a  next  friend  on  behalf  of  an  infant,  who  when  he 
[*  305]  comes  of  age  adopts  *  the  proceedings,  seems  to  me  a  narrow 
construction  of  it. 

Further,  if  a  solicitor  institutes  proceedings  on  behalf  of  an 
infant,  and  dies  during  his  infancy,  and  the  proceedings  are  con- 
tinued by  a  second  solicitor  till  majority,  and  then  adopted  by  the 
infant,  I  think  that  the  first  solicitor,  as  well  as  the  latter,  must 
be  considered  as  employed  within  the  Act 

Therefore  it  seems  to  me  reasonable  to  hold  that  though  an 
infant's  estate  is  subject  to  no  lien  in  respect  of  proceedings  which 
he  repudiates  when  he  comes  of  age,  his  position,  if  he  then  adopts 
the  proceedings,  is  in  this,  as  in  other  respects,  the  same  as  if  he 
had  been  an  adult,  and  originated  the  proceedings  himself..  This 
is  strictly  in  accordance  with  what  was  done  in  Bojiser  v.  Bradskaw 
and  affords  in  fact  the  only  ground  on  which  all  that  was  done  in 
that  case  can  be  supported. 

The  first  question,  therefore,  in  this  case  is  whether  the  plaintiff 
adopted  the  proceedings?  I  think  that  he  did.  Of  course  the 
proceedings,  being  confined  to  the  preservation  of  the  property 
during  his  infancy,  dropped  when  he  came  of  age.  But  he  applied 
to  discharge  the  receiver,  and  that  he  should  pass  his  accounts ; 
and  intended  no  doubt  to  receive  any  balance  which  might  be  due. 
If  he  had  actually  received  such  a  balance  it  would  have  been  a 
clear  adoption.  The  fact  that  (so  far  as  is  known)  none  is  due, 
can  hardly  affect  the  result,  especially  as  it  arises  from  the  Court 
having  granted  to  him  maintenance  to  a  large  amount.  Ifo  doubt 
it  is  somewhat  hard  to  say  that  an  infant  adopts  the  suit,  because 
instead  of  applying  for  leave  to  reject  the  receiver  and  to  substi- 
tute proceedings  against  him  as  volunteer  bailiff,  he  takes  the 
natural  and  equivalent  course  of  applying  for  possession,  and  for 
the  receiver's  discharge.  But  on  the  other  hand  an  infant,  whose 
estate  has  been  managed  and  protected  by  means  of  the  proceed- 
ings, and  who  by  means  of  them  has  been  maintained  and 
educated,  is  not  morally  justified  in  repudiating  them  when  he 
comes  of  age,  and  must  be  held  to  have  adopted  them  if  he  has 
done  anything  which  can  reasonably  be  considered  an  adoption. 
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A  singular  argument  put  foward  in  this  case  must  be  noticed 
here.  It  was  suggested  that  the  plaintifif  was  morally  justified  in 
repudiating  the  suit,  because  the  large  allowance  for  maintenance 
was  intended  to  support  his  brothers  and  sisters  who  were  wholly 
unprovided  for.  The  order  could  only  have  been  founded  on  the 
Court's  opinion  that  it  was  for  the  infant's  benefit  that  his  brothers 
and  sisters  should  not  starve ;  and  I  must  take  what  went  to  main- 
tain them  as  expended  on  him  no  less  than  what  went  to  buy 
his  own  clothes  or  his  own  schooling. 

I  think,  therefore,  that  this  case  is  within  the  Act,  if  the  pro- 
perty was  either  "recovered"  or  "preserved."  "Recovered"  it 
certahily  was  not;  but  was  it  not  "preserved?"  The  rents  were 
preserved  and  applied  to  the  infant's  maintenance  or  in  payment 
of  repairs  and  outgoings ;  and  the  estate  was  preserved,  not  indeed 
in  the  same  sense  in  which  an  estate  is  preserved  against  an 
adverse  claimant,  nor  even,  perhaps,  in  the  sense  in  which  an 
estate  is  preserved  by  keeping  a  sea  wall  in  repair,  but  in  the 
sense  in  which  property  is  preserved  (that  is,  managed  and  re- 
tained) for  the  rightful  owner,  instead  of  being  left  to  the  first 
comer.  There  is  no  case,  perhaps,  in  which  the  word  "  preserved  " 
in  this  Act  has  had  this  large  meaning  given  to  it.  But  I  agree 
with  the  Master  of  the  Eolls  and  other  Judges  that  the  Act 
should  be  liberally  construed,  and  so  construing  it,  I  hold  that 
this  property  was  "preserved." 

Then  it  was  said  that  these  proceedings  were  "unnecessarily 
expensive,"  that  a  bill  was  not  required,  and  the  like.  That  there 
was  anything  like  wanton  extravagance  or  undue  inclination  to 
multiply  costs  on  the  part  of  the  next  friend  (the  infant's  maternal 
grandmother)  is  not  even  suggested,  and  I  am  therefore  glad  to  be 
able  to  hold  that  the  infant's  adoption  of  the  proceedings  prevents 
him  from  now  objecting  to  their  form. 

Further,  the  Statute  of  Limitations  was  pleaded,  certainly  in 
one  of  the  very  last  cases  in  which  one  would  have  expected  such 
a  plea.  It  seems  to  me  that  the  statute  did  not  run  while 
the  proceedings  were  ♦  going  on,  with  Mr.  Jeffreys  on  the  [*  306] 
record  as  the  plaintiffs  solicitor,  and  the  receiver  in  pos- 
session; though,  as  a  matter  of  fact,  the  solicitor  took  no  step 
witliin  six  years  of  the  present  time.  This  seems  to  me  the  true 
conclusion ;  both  on  principle  and  in  conformity  with  the  case  of 
Harris  v.  QuinCy  L.  R  4  Q.  B.  653.     If  so,  the  statute  did  not 
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begin  to  run  till  the  death  of  Mr.  Jeffreys  in  August,  1866,  and 
the  plea  fails. 

Further,  it  is  said  the  right  is  personal,  and  is  not  extended  to 
the  personal  representative.  I  should  have  thought  that  argument 
a  very  strong  one  if  the  law  had  now  been  in  the  same  state  as  it 
was  before  the  6  &  7  Vict.  c.  73  ;  because  the  right  to  a  lien  might 
well  have  been  held  under  that  Act  correlative  to  the  liability  to 
taxation. 

Lastly,  it  is  said  that  a  voluntary  conveyance,  before  the  charge 
is  declared,  defeats  it  I  cannot  .so  read  the  statute.  It  occurred 
to  me  during  the  arguments  that  the  petitioner  was  bound  to  show 
the  incapacity  of  the  next  friend  to  pay,  or  at  least  an  attempt 
to  make  him  pay,  before  coming  to  assert  a  charge.  But  if  the 
plaintiff  has  adopted  the  proceedings,  the  next  friend  has  become 
a  mere  surety,  and  it  cannot  lie  in  his  mouth  to  say  that  the 
remedies  against  the  next  friend  should  be  first  exhausted. 

The  plaintiff  was  tenant  in  tail  in  possession,  and  disentailed 
when  he  came  of  age  for  the  purpose  of  making  a  voluntarj' 
settlement.  This  may  or  may  not  have  let  in  the  petitioner's 
claim  as  a  charge  on  the  fee  simple ;  but  whether  it  did  or  not  is 
immaterial  for  the  purpose  of  the  order  Which  I  have  now  to 
make,  though  of  course  it  might,  under  certain  circumstances, 
become  important.    I  make  the  usual  order. 

ENGLISH   NOTES. 

Costs  to  be  the  subject  of  a  charging  order  under  the  Act  must  be 
the  costs  of  some  proceedings  in  a  Court  of  Justice;  and  so  costs 
incurred  in  an  arbitration  for  ascertaining  the  price  of  land  taken, 
according  to  the  provisions  of  the  Lands  Clauses  Consolidation  Act, 
1845,  are  not  the  proper  subject  of  an  order  under  the  Act.  Macfar- 
lane  v.  Lister  (C.  A.  1887),  37  Ch.  D.  88,  57  L.  J.  Cb.  92,  58  L.  T. 
201.  And  where  the  solicitors  in  the  country  directly  employed  by 
the  client  have  acted  so  as  to  debar  themselves  from  obtaining  a  charg- 
ing order,  such  order  cannot  be  obtained  by  the  London  agents,  who  are 
not  the  solicitors  employed  by  the  client.     Ibid, 

The  case  of  Baile  v.  Baile  was  followed  by  Kekewich,  J.,  as  an 
authority  for  the  proposition  that  a  charging  order  may  be-  obtained 
by  the  assignee  of  the  solicitor  to  whom  the  costs  have  become  due. 
Briscoe  v.  Briscoe,  1892,  3  Ch.  643,  61  L.  J.  Ch.  665,  67  L.  T.  116, 
40  W.  R.  621. 

The  following  observations  on  the  application  of  the  Act  by  Lord 
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Justice  BowEN,  in  Greer  y.  Young  (C.  A.  1883),  24  Ch.  D.  645, 
52  L.  J.  Ch.  915,  49  L.  T.  224,  31  W.  R.  930,  are  important  (24  Ch. 
D.  556) :  "  The  section  is  a  very  general  one.  It  applies  to  every 
case  in  which  a  solicitor  is  employed.  It  authorises  a  charge  not  on 
the  mere  interest  of  the  plaintiH,  but  on  all  property  recovered  in  the 
action  whatever,  for  the  plaintiff  only,  or  for  him  in  connection  with 
others.  It  appears  clear  to  me  that  it  is  a  salvage  section.  The 
solicitor  is  treated  as  a  salvor  who  has  recovered  or  preserved  something 
in  a  time  of  danger  by  his  work  and  labour.  Into  whatever  hands  it 
may  fall,  it  is  charged  with  the  salvage.  Mr.  Whitehorne  argued  that 
because  an  infant  is  not  bound  by  the  engagement  of  the  solicitor^  the 
charge  cannot  afEect  him.  But  it  is  not  necessary  that  the  property 
charged  should  belong  to  the  same  person  as  employed  the  solicitor. 
What  reason  is  there  why  property  recovered  for  the  benefit  of  a  remain- 
derman should  not  be  charged  simply  because  he  was  not  a  party  to 
the  action  ?  It  may  be  that  he  could  not  be  made  a  party :  he  may 
have  had  no  knowledge  of  the  suit,  or  he  may  have  had  no  power  to 
interfere  with  the  prosecution  of  the  plaintiffs  rights.  Still  if  the 
property  is  recovered  for  him  by  means  of  the  action,  there  is  nothing 
in  the  section  which  precludes  the  Court  from  making  a  salvage  charge 
on  it.  If  that  be  so,  if  the  remainderman  can  be  bound,  it  seems  to 
follow  that  the  charge  will  bind  property  in  the  hands  of  an  infant 
If,  being  an  adult,  he  could  not  have  prevented  the  imposition  of  the 
charge,  I  do  not  see  for  what  reason  he  should  not  be  bound  because  he 
is  an  infant.  Two  further  points  ought  to  be  noticed.  In  the  first 
place,  the  Act  gives  a  discretionary  power  to  the  Court;  the  solicitor 
has  no  absolute  right  to  the  charge,  but  only  power  to  ask  the  Court  in 
the  exercise  of  its  discretion  to  make  the  charge.  In  the  second 
place,  the  person  against  whose  property  the  order  is  made  should  have 
the  opportunity  of  being  heard  in  opposition  to  it  at  some  time  or  other. 
It  is  not  necessary  to  decide  at  what  time  this  may  be  done ;  for  here 
the  infants  were  heard  before  the  order  was  made." 

The  enactment  does  not  extend  generally  to  criminal  proceedings, 
though  it  may  possibly  extend  to  the  costs  of  obtaining  an  order  of 
restitution  under  the  Larceny  Act  and  similar  Acts  (24  &  25  Vict, 
c.  96,  s.  100;  35  &  36  Vict.  c.  93,  s.  30).  In  re  Humphrei/s,  Hx  parte 
Lloyd  George  (C.  A.),  1898,  1  Q.  B.  520,  525,  67  L.  J.  Q.  B.  412.  And 
the  power  of  the  Court  beinj^  discretionary,  as  observed  by  Bowen, 
L.  J.,  in  Greer  v.  Young  {supra)^  the  cases  where  the  discretion  will 
be  exercised  by  the  Court  of  Bankruptcy  are  probably  very  rare.  In  re 
Humphrey,  supra  (per  Curiam,  1898,  1  Q.  B.  526). 
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AMERICAN  NOTES. 

An  attorney's  special  or  charging  lien  on  a  jadgment  for  his  costs  in  the 
suit  in  which  it  is  rendered,  is  believed  to  exist  in  all  the  states  of  the  United 
States  except  California,  Missouri,  Nevada,  North  Carolina,  Ohio,  Pennsyl- 
vania, Texas,  and  Wisconsin.  In  the  states  in  which  this  lien  exists,  it  is 
generally  provided  by  statute,  though  in  a  few  states  it  is  established  by  ad- 
judication. In  some  states  the  statutes  subject  money  and  property  recovered 
in  suits  to  the  same  lien  that  attaches  to  judgments  and  decrees.  Id  New 
York  and  a  few  other  states  the  lien  is  upon  the  cause  of  action  and  continues 
till  a  final  judgment  is  reached. 

In  several  states  the  lien  is  not  merely  for  the  taxable  costs  of  the  suit,  but 
for  fees  and  professional  services ;  and  in  a  few  states  the  lien  is  for  a  general 
balance  of  compensation  in  the  case.  The  statutes  and  adjudications  of  the 
several  states  are  stated  in  detail  in  Jones  on  Liens,  ss.  153-240. 

As  a  general  rule,  this  lien  attaches  only  to  judgments  and  money  recovered 
in  the  suit,  and  secures  only  the  taxable  costs  in  the  particular  case  in  which 
the  recovery  is  had,  in  the  absence  of  any  statute  extending  the  lien.  Massa- 
chusetts ^  Southern  Construction  Co,  v.  GilVs  Creek,  48  Federal  Rep.  145;  Ocean 
Insurance  Co.  v.  Rider^  22  Pickering  (Mass.),  210 ;  Newbert  v.  Cunningham^  50 
Maine,  231,  79  American  Decisions,  612 ;  Merchants'  Nat,  Dank  v.  Armstrong, 
107  Georgia,  479 ;  Barnes  v.  Taylor,  30  New  Jersey  Equity,  467;  Davis  v. 
Webber,  66  Arkansas,  190;  Kinney  y.  Tabor,  62  Michigan,  517;  Whitcomb  v. 
Straw,  62  New  Hampshire,  650 ;  Weed  v.  Boutelle,  56  Vermont,  570, 48  American 
Reports,  821 ;  PhUUps  v.  Stagg,  2  Edwards  (N.  Y.),  108 ;  Andrews  v,  Morse,  12 
Connecticut,  444,  31  Am.  Dec.  752 ;  Mansfield  v.  Borland,  2  California,  507, 509. 

**  In  the  United  States  Courts  and  in  those  of  several  states,  however,  there 
are  adjudications  that  an  attorney's  lien  upon  a  judgment  covers  his  services 
without  regard  to  taxable  costs  in  obtaining  the  judgment,  though  there  be  no 
agreement  between  the  attorney  and  his  client  as  to  the  amount  which  the 
attorney  is  entitled  to  charge  for  his  services.  Wylie  v.  Coxe,  15  Howard 
(U.  S.),  415 :  Cowdrey  v.  Galoeston,  Sfc,  R.  Co,,  93  United  States,  352 ;  McPherson 
V.  Cox,  96  United  States,  404.  These  arose  under  express  contracts.  As  the 
statutes  of  the  United  States  expressly  recognize  the  right  of  attorneys  to  charge 
their  clients  reasonable  compensation  for  their  services,  in  addition  to  taxable 
costs  (Revised  Statutes  U.  S.  s.  823),  it  would  seem  that  the  Courts  will  also 
protect  the  implied  contract  Massachusetts  (f  Southern  Construction  Co,  v. 
GiU's  Creek,  48  Federal  Rep.  145 ;  Needles  v.  Smith,  87  Federal  Rep.  316,  58 
U.  S.  App.  276;  Tuitle  v.  Clafiin,  86  Federal  Rep.  964,  88  id.  122,  59  U.  S. 
App.  602  ;  Union  Trust  Co.  v.  Lee,  88  Federal  Rep.  122,  59  U.  S.  App.  602 ; 
Henchty  v.  Chicago,  41  Illinois,  136;  Humphrey  v.  Browning,  46  Illinois,  476, 
482,  95  American  Decisions,  446,  per  Brerse,  Ch.  J. ;  Hill  v.  Brinidey,  10  In- 
diana. 102;  Andrews  v.  Morse,  12  Connecticut,  444,  31  American  Decisions, 
752 ;  Carter  v.  Davis,  8  Florida,  183 ;  Carter  v.  Bennett,  6  Florida,  214 ;  War- 
fit  Id  V.  Catnj^U,  38  Alabama,  527,  82  American  Decisions,  724 ;  Pope  v.  Amh 
stn^ug,  3  Smedes  &  ^^arshaH  (Miss.),  214 ;  McDonald  v.  Napier,  14  Geoigia,  89; 
iiii^i^W  V.  Dannenberg  Co,,  102  Georgia,  24.     The  lien  exists  for  a  reasonable 
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compensatioD,  which  may  be  determined  by  the  Court,  or  by  a  referee  upon  a 
summary  application."    Jones  on  Liens,  s.  167. 

The  lien  of  an  attorney  for  his  costs  is  not  generally  a  common  law  lien, 
and  unless  declared  by  statute  is  an  equitable  lieu.  Sherry  v.  Oceanic  Steam 
Nav,  Co.,  72  Federal  Kep.  565;  Patrick  v.  Leach,  2  McCrary,  635, 12  Federal 
Hep.  661;  Simmon^  y.  Almy,  103  Massachusetts,  33;  Hobson  y.  Watson,  34 
Maine,  20,  56  Am.  Dec.  632;  Hill  ▼.  Brinkley,  10  Indiana,  102;  Compton  v. 
State,  38  Arkansas,  601 ;  Forsythe  v.  Beveridge,  52  Illinois,  268,  4  Am.  Rep. 
612;  Sandberg  ▼.  Victor  Gold  ^  S.  Min.  Co.,  18  Utah,  66;  RandaU  v.  Van 
Wagenen,  115  New  York,  527 ;  Ktuterer  ▼.  Beaver  Dam,  56  M^isconsin,  471,  43 
Am.  Rep.  725.  In  a  few  states  the  lien  is  spoken  of  as  a  common  law  lien. 
Bent  V.  Lipscomb,  45  West  Virginia,  183. 

Generally  in  the  United  States  an  attorney  is  not  entitled  to  a  lien  upon  his 
client*s  land  in  case  he  has  recovered  it  for  his  client,  or  has  successfully  de- 
fended suits  against  his  client  for  its  possession.  Cowen  y.  Boone,  48  Iowa, 
350;  WishardY,  Biddle,  64  id.  526,  528;  Hogg  v.  Doioer,  86  West  Virginia, 
200;  Humphrey  v.  Browning,  46  Illinois,  476,  95  Am.  Deo.  446;  Smalley  v. 
Clark,  22  Vermont,  598;  Cozzens  v.  Whitney,  3  Rhode  Island,  79;  Lee  v.  Win- 
ston, 68  Alabama,  402;  McCullough  v.  Floumoy,  69  Alabama,  189;  Hanger  v. 
Fowler,  20  Arkansas,  667;  Bryan  y.  Craig,  64  Arkansas,  438;  GreenhUl  v. 
Bowling,  13  Kentucky  Law  Reporter,  495;  Martin  v.  Harrington,  57  Mississippi, 
208 ;  Luneau  v.  Edwards,  39  Louisiana  Ann.  876 ;  Weil  v.  Levi,  40  id.  135. 
But  such  a  lien  on  land  is  given  in  a  few  states.  Hunt  v.  McClanahan,  1 
Heiskell  (Tenn.),  503 ;  Perkins  v.  Perkins,  9  id.  95;  Brown  v.  Bigley,  3  Tennes- 
see Ch.  618 ;  Fry  v.  Calder,  74  Georgia,  7.  In  Arkansas,  Georgia,  Kentucky, 
and  Colorado,  the  lien  has  been  extended  by  statute  so  as  to  charge  land  recov- 
ered. Hershy  v.  Du  Val,  47  Arkansas,  86  ;  Wilson  v.  Wright,  72  Georgia,  848 ; 
Wilson  v.  House,  10  Bush  (Ky.),  406;  Fillmore  v.  Wells,  10  Colorado,  228,  231. 

The  lien  upon  a  judgment  does  not  attach  till  the  judgment  is  entered. 
Averill  v.  Longfellow,  66  Maine,  237;  Newhert  v.  Cunningham,  50  Maine,  231, 
79  Am.  Dec.  612;  Wells  v.  Hatch,  43  New  Hampshire,  246 ;  Foot  v.  Tewksbury, 
2  Vermont,  97;  Swanston  v.  Morning  Star  Min.  Co.,  13  Federal  Rep.  215,  14 
id.  321.  When  the  lien  is  upon  the  cause  of  action,  it  exists  from  the  com- 
mencement of  the  action  to  judgment.  Robertson  y,  Shutt,  9  Bush  (Ky.),  659 ; 
KeenanY.  Dorflinger,  19  Howard  (N.  Y.)  Pr.  153;  Bevins  v.  Albro,  86  Hun 
(N.  Y.),  590;  Winchester  v.  Heiskell,  84  Tennessee,  556. 

The  lien  does  not  exist  in  favor  of  a  prosecuting  attorney  who  obtains  a 
judgment  in  favor  of  a  city,  county,  or  state  for  public  money.  It  is  not 
regarded  as  consistent  with  public  policy  to  allow  public  funds  to  be  detained 
to  pay  the  debt  of  an  individual  Wood  v.  State,  125  Indiana,  219;  Wallace 
y.  Lawyer,  54  Indiana,  501 ;  Jenks  v.  Osceola  Township,  45  Iowa,  554 ;  Merwin 
v.  Chicago,  45  Illinois,  133 ;  Bradley  v.  Richmond,  6  Vermont,  121 ;  State  v. 
Spurgeon,  90  Tennessee,  659;  Compton  v.  State,  38  Arkansas,  601. 

Under  statutes  which  give  an  attorney  a  lien  upon  the  judgment  and  execu- 
tion for  his  fees  and  disbursements  in  obtaining  the  same,  he  has  no  lien  before 
judgment,  for  the  lien  is  one  that  is  expressly  created  upon  the  judgment  and 
execution.  Before  judgment,  the  client  may  settle  the  action  and  discharge 
the  debtor  without  the  consent  of  the  attorney ;  Simmons  v.  Almy,  103  Massa- 
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chu8ett8,d3;  Getchelly.  Clark,  5  Massachusetts,  309;  Coughlin  v.  New  York 
Cent,  if  Hud.  River  R.  Co.,  71  New  York,  443,  27  American  Reports,  75 ; 
Hawkins  v.  Loylessj  39  Georgia,  5,  or  the  client  may  at  any  time  before  the 
entry  of  judgment  assign  his  interest  in  the  cause  of  action  and  thus  defeat 
the  lien  of  the  attorney.  Potter  v.  Mayo,  3  Maine,  34, 14  American  Decisions, 
211 ;  Gillette  v.  Murphy,  7  Oklahoma,  91;  The  BeUa,  91  Federal  Rep.  540. 

**  An  action  for  unliquidated  damages  may  always  be  settled  by  the  parties, 
against  the  assent  of  the  attorney,  in  the  absence  of  a  statute  protecting  him 
from  the  beginning  of  the  litigation.  Kusterer  y.  Beaver  Dam,  56  Wisconsin 
471,  14  North  Western  Reporter,  617 ;  Hanna  v.  Island  Coal  Company,  5  In- 
diana Appeal,  163;  Courtney  ▼.  McGavock,  23  Wisconsin,  619,  623. 

**  Where  by  statute  the  lien  is  upon  the  cause  of  action,  and  attaches  from  the 
commencement  of  the  suit,  as  in  now  the  case  in  New  York,  Georgia,  and 
Tennessee,  no  settlement  or  compromise  can  be  made  between  the  parties  which 
will  affect  the  attorney's  lien,  unless  made  with  his  consent  or  by  leave  of 
Court.  The  attorney  may  proceed  with  the  action  to  final  judgment.  And, 
according  to  the  practice  in  New  York,  he  may  do  this  without  obtaining  leave 
of  Court.  Forstman  v.  Schulting,Z6  Hun  (N.  Y.),  504 ;  Lewis  v.  Day,  10  Weekly 
Digest,  49 ;  Coster  ▼.  Greenpoint  Ferry  Co,,  5  New  York  Civil  Procedure,  He.** 
Jones  on  Liens,  s.  198.  See  also  Lee  v.  Vacuum  Oil  Co.,  126  New  York,  579; 
Poole  v.  Belcha,  131  New  York,  200 ;  Coughlin  v.  iV'.  F.  Cent,  fi-  H.  Riv  R.  Co., 
71  New  York,  443  ;  Schriever  v.  Brooklyn  Heights  R.  Co,,  61  New  York  Supp. 
890.  The  lien  is  waived  by  the  attorney's  consent  that  the  judgment  be  paid 
to  his  client  Goodrich  v.  McDonald,  112  New  York,  157.  See  in  general,  as  to 
an  attorney's  special  or  charging  lien,  1  Jones  on  Liens,  ss.  153-240 ;  and  as 
to  both  the  general  and  special  lien  of  an  attorney,  see  Weeks  on  Attorneys  at 
Law.  2d  ed.  ss.  283-320. 


SPES  SUCCESSIONIS. 

MENZIES  V.  MENZIES. 
(H.  L.  1893.) 

RULE. 

Where  a  father  who  has  an  estate  in  possession  bargains 
with  his  son,  who  has  a  spes  mccessionis,  for  his  consent 
which  is  necessary  for  dealing  with  the  property,  and  pur- 
chases the  consent  for  greatly  inadequate  consideration; 
the  transaction  (and  consequential  conveyance  inter  partes) 
may  be  set  aside  on  proof  of  unfair  pressure  and  advantage 
taken  of  ignorance,  without  actual  fraud. 
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Henzies  ▼.  Menries. 

[The  report  of  this  caae  is  here  reproduced  with  the  kind  permission  of  the  proprietors  of 

Kettle's  ReporU.] 

20  Rettie,  108-152. 

Spes  Successionis,  —  Unfair  Advantage,  —  Misrepresentation,  —  Igno-  [108] 
ranee  of  Legal  Rights,  —  Family  Arrangement, 

An  heir  of  entail,  born  in  1817,  in  possession  of  estates  under  an  entail 
dated  prior  to  1st  Au(;ust,  1848,  in  1886  entered  into  an  agreement  with  his 
only  son,  the  next  heir,  born  in  1855,  to  disentail  the  estates.  By  this  deed 
the  estates  on  being  disentailed  were  to  be  conveyed  to  trustees  to  be  held  for 
the  father  in  liferent,  and  after  his  death  for  the  sou  in  liferent  for  his  ali- 
mentary use,  and  on  the  son's  death  the  trustees  were  directed  to  convey  the 
estates  to  the  eldest  heir-male  of  his  body,  whom  failing,  &c.  The  agreement 
also  provided  for  payment  of  the  son's  debts,  amounting  to  £6000,  and  for 
payment  to  him  of  an  annuity  of  £900  during  his  father's  lifetime. 

Some  years  after  the  date  of  this  deed  the  son  raised  an  action  for  its  reduc- 
tion on  the  ground  (1)  that  the  pecuniary  considerations  given  for  his  consent 
to  the  disentail  were  grossly  inadequate ;  (2)  that  he  would  not  have  consented 
to  the  agreement  if  he  had  not,  in  ignorance  of  his  legal  rights  and  powers, 
erroneously  believed  that  it  was  difficult,  if  not  impossible,  for  him  to  raise 
money  on  his  spes  successionis ;  (3)  that  this  belief  was  induced  by  represen- 
tations made  to  him  by  A.  B.,  his  father's  law-agent,  in  his  communications 
with  reference  to  the  agreement;  (4)  that  at  that  time  the  pursuer  believed 
that  A.  B.  was  acting  as  his  law-agent  as  well  as  law-agent  for  his  father. 

The  following  was  the  import  of  a  proof :  At  the  date  of  the  agreement  the 
net  value  of  the  estates,  after  deducting  debts,  was  £245,000,  and  the  actu- 
arial value,  as  for  disentail,  of  the  son's  spes  successionis  was  £149,900,  of 
which  £65,000  represented  the  value  of  his  contingent  right  of  fee.  The  son 
might  have  obtained  from  an  insurance  company  payment  of  £6000  and  an 
annuity  of  £900  during  his  father's  life  by  burdening  his  expectancy  with 
£25,000.  The  pursuer,  being  pressed  for  payment  of  a  bill  for  £8000,  applied 
to  A.  B.,  his  father's  law-agent,  for  his  father's  assistance.  A.  B.  informed 
him  that  the  terms  afterwards  set  forth  in  the  agreement  were  the  only  terms 
on  which  his  father  would  assist  him,  although  he  stated  that  they  were  not 
an  adequate  consideration  for  the  pursuer's  consent  to  the  disentail.  A.  B. 
represented  to  him  that  his  father's  terms,  or  bankruptcy  and  professional 
ruin,  were  the  only  alternatives  before  him.  The  pursuer  had  no  law-agent 
other  than  A.  B. 

It  appeared  that  in  1882  the  pursuer  had  raised  £5500  by  granting  a  bond 
to  an  insurance  company  over  his  expectancy,  and  that  in  1884  the  pursuer's 
father  had  agreed  to  charge  the  estate  with  £6000  to  redeem  this  bond. 
Upon  *  this  payment  being  made,  instead  of  a  discharge,  an  assigna-  [*109] 
tion  was  taken  from  the  insurance  company  in  favour  of  trustees. 
That  A.  B.,  in  answer  in  the  pursuer's  inquiries,  informed  him  that  if  the 
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bond  were  discharged  he  woiild  be  able  to  raise  a  further  sum  as  he  had  done 
before,  whereas  if  the  bond  remained  on  the  property  **  it  woald  be  a  prior 
security  affecting  your  interests  in  the  estate,  and  would  therefore  render  it 
more  difficult,  or  perhaps  impossible,  to  raise  a  further  sum  on  your  succession 
during  your  father's  life.*' 

A.  B.  deponed  that  throughout  the  transaction  he  had  acted  as  the  father's 
agent  only,  and  that  he  did  not  consider  it  to  be  his  duty  to  inform  the  pur- 
suer that  he  might  have  got  out  of  his  financial  difficulties  by  borrowing  on 
his  expectancy. 

Held  (reversing  judgment  of  the  Second  Division)  (1)  that  in  the  circum- 
stances in  which  the  agreement  was  completed  the  pursuer  believed  and  was 
entitled  to  believe  that  A.  B.  was  acting  as  his  legal  adviser ;  (2)  that  the 
pursuer  had,  in  ignorance  of  his  rights  and  powers,  been,  with  great  reluc- 
tance, induced  to  enter  into  the  agreement  by  the  representations  of  A.  B.,  his 
father's  law-agent,  that  there  was  no  alternative  before  him  but  acceptance 
of  his  father's  terms  or  bankruptcy,  whereas  there  was  another  course  open  to 
him  by  which  he  might  have  obtained  all  the  pecuniary  benefits  of  the  agree- 
ment at  greatly  less  cost;  and  therefore  (3)  that  the  pursuer  was  entitled  to 
have  the  agreement  reduced  (or  set  aside). 

By  minute  of  agreement,  dated  22nd  November,  and  12th  Decem- 
ber, 1886,  between  Sir  Robert  Menzies,  of  Menzies,  Baronet  (who 
was  born  in  1817^),  heir  of  entail  in  possession  of  the  estates  of 
Menzies,  Rannoch,  and  others,  under  an  entail  dated  prior  to  1st 
August,  1848,^  and  Neil  James  Menzies,  captain  in  the  Scots  Guards 
(who  was  born  in  1855  ^),  only  son  of  Sir  Robert  Menzies,  and  heir 
next  entitled  to  succeed  to  the  said  entailed  estates,  it  was  agreed 
that  the  estates  should  be  disentailed  and  conveyed  to  trustees  to 
be  held  by  them  for  the  purposes  and  on  the  conditions  therein  set 
forth.  Thereafter,  in  implement  of  the  agreement,  trust-disposi- 
tions, dated  respectively  10th  December,  1886,  and  5th  September, 
1887,  were  granted  by  Sir  Robert  Menzies,  deeds  of  consent  thereto 
were  executed  by  Captain  Menzies,  and  the  authority  of  the  Court 
was  interponed  to  the  trust-dispositions  in  terms  of  the  Entail 
Acts. 

On  23rd  August,  1890,  Captain  Menzies  raised  an  action  against 
the  trustees  under  the  trust-disposition  and  also  against  Sir  Robert 
Menzies,  concluding  for  reduction  of  the  minute  of  agreement  and 
the  deeds  and  decrees  of  Court  following  thereon. 

^  Having  regard  to  these  dates,  Captain  zies,  with  the  consent  of  Captain  Meniies, 
Menzies  wonld,  on  surviving  his  father  could  by  the  appropriate  proceedings,  inl- 
and taking  the  proceedings  prescribed  by  mediately  dispose  of  the  whole  estate.  ^ 
the  Entail  Statutes,  have  become  absolutely  R.  C. 
entitled  to  the  estate ;  and  Sir  Robert  Men- 
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The  ground  of  reduction,  in  so  far  as  it  is  necessary  to  be  here 
explained,  was  in  substance  this :  That  the  pursuer,  being  at  the 
time  in  great  pecuniary  embarrassment,  and  acting  without  inde- 
pendent legal  advice  and  in  implicit  reliance  on  the  advice  of  Mr. 
Jamieson,  the  family  legal  adviser,  as  was  well  known  both  to  Sir 
Eobert  Menzies  and  Mr.  Jamieson,  had  signed  the  agreement  sought 
to  be  reduced  under  essential  error  induced  by  the  fraudulent  mis- 
representation of  Mr.  Jamieson,  acting  in  concert  with  Sir  Eobert. 
The  fraudulent  misrepresentation  averred  consisted  in  this,  that 
Mr.  Jamieson  had  represented  to  the  pursuer  that  his  only  means 
of  avoiding  immediate  pecuniary  ruin  was  by  accepting  Sir  Robert's 
proposals,  being  those  subsequently  embodied  in  the  agreement. 
These  were,  that  in  consideration  of  an  immediate  payment  of 
£4000  and  an  annual  allowance  during  the  lifetime  of  his  father 
(which  were  provided  for  by  charging  £22,700  on  the  fee  of  the  es- 
tates), the  pursuer  surrendered  his  right  of  succession  as  heir  of 
entail,  together  with  the  power  on  his  succession  of  disentailing 
without  any  consents,  and  accepted  the  position  of  a  mere  aliment- 
ary liferenter  of  the  estates  after  his  father's  death,  thereby  losing 
his  right  of  expectant  fee  of  the  estates,  which  was  worth,  as  the 
pursuer  averred,  over  £74,000  at  the  date  of  the  agreement; 
whereas,  as  *  was  well  known  to  Mr.  Jamieson  but  not  to  [*  110] 
the  pursuer,  the  whole  pecuniary  benefits  which  the  pursuer 
obtained  under  the  agreement  could  have  been  obtained  by  means 
of  a  survivorship  assurance  for  about  £25,000  secured  on  the  es- 
tates without  the  necessity  of  Sir  Robert  Menzies'  consent,  and 
without  the  surrender  of  the  pursuer's  expectant  right  of  fee. 

In  answer  the  defenders  denied  that  Mr.  Jamieson  had  made 
the  representation  alleged ;  averred  that  the  pursuer  had  represented 
to  Mr.  Jamieson  that  in  entering  into  the  arrangement  he  was  act- 
ing under  independent  legal  advice ;  and  founded  on  a  judgment  in 
a  prior  action  between  the  same  parties  for  reduction  of  the  same 
deeds,  which  had  been  dismissed  as  irrelevant  by  the  Second  Division 
of  the  Court  on  10th  June,  1890.  The  averments  in  that  action  were 
substantially  the  same  as  those  in  the  present,  except  that  the  mis- 
representation founded  on  by  the  pursuer  was  not  alleged  to  have 
been  fraudulent.     Menzies  v.  Memies  (June  10, 1890),  17  R.  881. 

The  pursuer  pleaded :  —  (3)  The  pursuer  gave  his  assent  to  the 
said  arrangement,  and  signed  the  said  documents —  .  .  .  (6)  Under 
essential  error,  induced  by  the  defenders.  Sir  Robert  Menzies  and 
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Mr.  Jamieson,  as  above  set  forth ;  and  (c)  Under  essential  error, 
induced  by  false  and  fraudulent  representations  and  fraudulent  con- 
cealment, as  above  set  forth. 

The  defenders  pleaded:  — (1)  Bes  judicata.  (2)  The  pnrsuei^s 
statements  are  irrelevant.  (3)  The  pursuer's  material  averments 
being  unfounded  in  fact,  the  defenders  should  be  assoilzied. 

On  9th  December,  1890,  the  Lqbd  Ordinary  (Wellwood)  dis- 
missed the  present  action  as  irrelevant 

On  a  reclaiming  note  the  Second  Division,  of  consent,  recalled 
that  interlocutor,  and  remitted  the  cause  to  the  Lord  Ordinary  to 
allow  proof. 

Thereafter,  a  proof  having  been  taken.  Lord  Low  (Ordinary) 
before  whom  the  cause  had  come  to  depend,  pronounced  this  inter- 
locutor :  "  Finds  that  the  pursuer  was  induced  to  enter  into  the 
agreement  for  the  disentail  and  resettlement  in  trust  of  the  estates 
of  Menzies,  Sannoch,  and  others,  embodied  in  the  documents  sought 
to  be  reduced,  by  representations  in  regard  to  a  material  matter  of 
fact  made  to  him  by  the  defender  James  Auldjo  Jamieson,  while 
acting  as  agent  for  and  with  the  authority  of  the  defender  Sir 
Robert  Menzies ;  that  the  said  representations,  although  not  made 
fraudulently  or  with  intent  to  deceive  the  pursuer,  were  not  con- 
sistent with  fact ;  and  that  the  said  agreement  was  to  the  lesion  of 
the  pursuer,  he  having  thereby  surrendered  rights  of  great  value 
for  a  wholly  inadequate  consideration ;  and  finds  that  in  law  these 
facts  constitute  a  sufficient  ground  for  reduction  of  the  documents 
libelled:  With  these  findings,  appoints  the  cause  to  be  put  to  the 
roll  for  further  procedure ;  and  grants  leave  to  reclaim  (t.  e.  to  ap- 
peal to  the  Inner  House  of  the  Court  of  Session)." 

The  defenders  having  reclaimed,  the  Second  Division  (Lord  Ruth- 
KRFURD  Clark  dissenting)  recalled  the  Lord  Ordinary's  interlocu- 
tor, and  assoilzied  the  defenders  (i.  e.  dismissed  the  action).  The 
majority  of  the  Court  proceeded  on  the  ground  that  the  averment 
of  fraudulent  misrepresentation  had  been  negatived,  and  that,  quoad 
ultra,  the  matter  was  res  judicata  in  respect  that  the  facts  proved 
amounted  to  no  more  than  had  been  averred,  and  held  irrelevant  in 
the  former  action ;  at  the  same  time  their  Lordships  intimated  opin- 
ions that,  independently  of  the  plea  of  res  judicata,tlie  pursuer  had 
failed  to  establish  his  case. 

The  pursuer  appealed  to  the  House  of  Lords. 

On  appeal  the  defenders  abandoned  their  plea  of  res  judicata. 
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On  this  point  Lord  Watson,  citing  Gillespie  v.  Itussell 
(May  22, 1859),  3  Macq.  759,  said:  "  The  *  dismissal  of  an  [•  111] 
action   upon   relevancy,    without  any   inquiry   into   the 
merits,  can  never  be  res  jtuiieata." 

*  The  evidence  bearing  on  the  question  of  misrepresen-  [•  112] 
tation  without  fraud  was  to  the  following  effect:  The 
pursuer  entered  the  Scots  Guards  in  1874.  He  had  no  income 
except  his  pay,  and  an  allowance  from  his  father.  By  the  date  of 
the  agreement  under  reduction  this  allowance  had  been  increased 
to  £600  a  year.  After  entering  the  army  the  pursuer  began  to  run 
into  debt,  chiefly,  as  it  appeared,  from  losses  in  betting.  In  1876 
Sir  Bobert  paid  out  of  his  own  funds  £1200  on  account  of  l^s  son's 
debts.  In  1880  and  1881  agreements  were  entered  into  between 
Sir  Bobert  and  Captain  Meuzies  under  which  sums  amounting  in 
all  to  £70,000  were  to  be  raised  on  the  security  of  the  estates,  to 
be  applied  by  trustees  in  payment  of  road  debts  and  other  estate 
purposes,  on  condition  that  certain  policies  on  Sir  Robert's  life 
should  be  assigned  to  the  trustees,  and  by  the  later  deed  to  the 
extent  of  £5000  in  payment  of  debts  due  by  Captain  Menzies. 
In  1884  it  was  agreed  that  of  the  sums  to  be  raised  under  the 
former  agreements  £6000  should  be  applied  in  redeeming  a  post- 
obit  bond  which  Captain  Menzies  had  granted  to  the  Eagle  Insur- 
ance Company  in  consideration  of  an  advance  of  £5500,  and  by 
which  he  became  bound  to  pay  to  the  company  an  annuity  of 
£1061  after  the  death  of  his  father.  When  the  Eagle  Company 
was  paid,  this  bond  was  not  discharged,  but  an  assignation  of  it 
was  taken  in  favour  of  the-  trustees.  With  reference  to  this 
arrangement,  Mr.  Jamieson  wrote  to  Captain  Menzies  on  21st 
August,  1883,  before  the  agreement  was  concluded,  in 
these  terms:  "Your  father  has  sent  *me  an  extract  [*113] 
from  your  letter  to  him,  in  which  you  ask  him  to  request 
me  to  write  to  you  and  clearly  explain  the  object  of  having  the 
insurance  company's  bond  transferred  to  trustees.  .  .  .  The  object, 
as  I  thought  I  had  explained  to  you,  simply  was  this,  that  if  the 
bond  is  discharged,  as  you  propose,  it  would  relieve  the  estate  en- 
tirely of  any  charge  on  your  interest  in  the  property,  and  would 
enable  you,  so  soon  as  the  bond  is  discharged,  again  to  raise  a 
further  sum  just  as  you  did  before,  while  if  the  bond  remains  on 
the  property,  by  being  transferred  to  trustees,  it  would  be  a  prior 
security  affecting  your  interests  in  the  estate,  and  would  therefore 
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render  it  more  diflBcult,  or  perhaps  impossible,  to  raise  a  further 
sum  on  your  succession  during  your  father's  life." 

On  20th  February,  1885,  Captain  Menzies,  who  was  about  to 
leave  for  Egypt  on  active  service  with  his  regiment,  wrote  to  Mr. 
Jamieson :  "  Sir  Robert  told  me  to  send  my  bills  [i.  e,  tradesmen's 
accounts]  to  you,  which  I  now  do.  They  amount  to  £715  8s,  lOd, 
Samuel  Engel,  of  55  Great  Marlborough  Street,  has  got  a  bill  of  .mine 
for  £3000,  which  does  not  fall  due  till  the  end  of  May. 
[*  114]  This,  Sir  Robert  does  not  know,  and  if  you  *  could  arrange  to 
pay  him  interest  on  it  out  of  my  allowance,  something 
could  be  arranged  when  I  come  back." 

Mr.  Jamieson,  who  had  been  instructed  by  Sir  Robert  Menzies 
not  to  trouble  Captain  Menzies  with  the  matter  while  he  was  on 
active  service,  did  not  reply  to  this  letter  until  18th  June,  1885, 
when  he  wrote  a  letter  (which  reached  Captain  Menzies  as  he  was 
about  to  leave  for  home)  containing  the  following  passages: 
"  When  Sir  Robert  called,  shortly  after  receipt  of  your  letter,  and 
inquired  about  the  bills  [i.  e,  the  tradesmen's  accounts],  it  was 
impossible,  as  you  can  realise,  for  me,  in  the  position  I  occupy  with 
reference  to  Sir  Robert  and  yourself,  to  do  otherwise  than  tell  him 
at  the  same  time  the  fact  of  this  new  liability  [l  e.  Engel's  bill]. 
...  I  have  not  troubled  you  on  the  subject  previously,  because  I 
was  desirous  not  to  write  to  you  on  a  matter  which  I  feel  cannot 
be  otherwise  than  most  painful  to  you  while  you  were  abroad  on 
service,  but  it  is  necessary  now  to  communicate  with  you  on  the 
subject,  and  see  what  is  to  be  done,  for  unless  some  arrangement 
is  made  about  these  bills  and  Mr.  Engel's  acceptance,  I  see  nothing 
for  it  but  ruin  to  you,  and  I  need  hardly  say  that  I  would  do  any- 
thing in  my  power  to  prevent  such  a  result  Sir  Robert  is, 
[*  1 15]  as  you  can  quite  realise,  very  much  distressed  *  and  annoyed 
about  this  fresh  debt,  and  he  declines,  at  present  at  least, 
to  do  anything.  The  only  suggestion  which  occurs  to  me  for 
extricating  matters  from  their  present  most  painful  position  is, 
that  he  and  you  should  arrange  to  disentail  the  whole  estates,  and 
put  them  in  trust  on  the  footing  of  paying  these  debts,  mak- 
ing such  terms  as  I  best  can  with  Mr.  Engel  for  taking  a  reduced 
amount  for  this  bill,  and  making  arrangements  for  pajring  you  a 
certain  annual  sum,  to  be  fixed  during  your  father'*  and  your 
joint  lives,  and  after  his  death  for  paying  you  the  free  income  of 
the  estate  during  your  life,  the  fee  to  go  to  your  eldest  son,  if  you 
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have  one,  or  to  the  Baronet,  whoever  he  may  be.  I  write  this 
letter  to  you  without  having  Sir  Eobert's  authority  for  this  pro- 
posal, and  merely  with  the  object  of  ascertaining  what  your  own 
views  are  upon  the  matter.  Will  you  be  so  good  as  consider  the 
matter  carefully,  and  inform  me  what  you  think  and  would  pro- 
pose, for  something  must  be  done  speedily  in  regard  to  these  debts, 
otherwise  I  can  only  see  one  result,  a  result  which  I  feel  so  anxious 
to  prevent" 

On  the  28th  July,  Captain  Menzies  telegraphed  to  Mr.  Jamieson 
that  he  had  arrived  in  London,  and  would  like  to  meet  Mr. 
Jamieson  there. 

Mr.  Jamieson  replied  on  the  same  day,  saying  that  he  could,  if 
necessary,  go  to  London  in  a  day  or  two,  but  that  he  had 
no  authority  from  Sir  *  Robert  to  settle  anything,  and  [*116] 
adding:  "If  you  have  any  suggestion  to  make  about 
the  settlement  of  your  debts,  could  you  not  jot  it  down  in  writing 
and  send  it  to  me,  and  it  would  then  form  the  text  for  my 
approaching  your  father.  But  in  the  present  circumstances, 
whatever  you  and  I  may  arrange  would  probably  not  be  agreed  to 
by  your  father,  and  hence  time  would  be  lost  and  expense  caused, 
which  I  would  regret  to  throw  upon  you,  for,  as  you  can  understand, 
your  father  I  am  sure  would  not  consent  to  pay  at  present  any 
expenses  connected  with  my  going  to  see  you,  and  though  that 
would  be  a  mere  trifle,  I  do  not  like  even  to  incur  that  expense 
unless  it  is  to  do  you  some  good." 

Mr.  Jamieson,  also  on  28th  July,  wrote  to  Sir  Robert  a  letter  in 
which,  after  giving  the  substance  of  his  letter  to  Captain  Menzies, 
he  said :  "  I  think  he  should  give  me  a  note  of  what  he  proposes 
to  do,  and  that  I  would  then  consult  with  you  on  the  subject,  and 
see  what  can  be  arranged.  I  hope  he  will  do  this,  and  if  he  does, 
may  I,  at  the  risk  of  seeming  to  give  advice  where  it  is  not  asked, 
venture  to  suggest  to  you  that,  in  the  interests  of  your  son  and  of 
the  estates,  it  would  be  desirable,  on  these  and  these  accounts 
alone,  to  make  a  sacrifice  to  secure  as  far  as  possible  him  against  a 
repetition  of  what  has  occurred,  and  if  unfortunately  he  should 
again  get  into  debt,  the  estates  at  least  would  be  secure 
against  the  result  of  such  *  an  act,  and  he  should  be  [*  117] 
secured  during  his  life  at  least  in  a  sum  which  should  be 
amply  sufl&cient  for  his  purposes,  and  which  could  not  be  touched 
by  his  creditors.    I  shall  let  you  know  if  I  hear  anything  further 
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from  your  son,  and  I  would  venture  to  suggest  to  you  that  it  would 
probably  be  better  that  you  should  hot  communicate  with  him  on 
this  subject,  as  I  think  the  best  chance  of  an  arrangement  lies  in 
endeavouring  to  effect  it  without  direct  communication  between 
you  and  him  on  this  subject  in  the  mean  time  at  least." 

In  his  reply,  dated  next  day,  Sir  Robert  said:  "I  quite  agree 
with  you  that  any  arrangements  necessary  for  Neil's  debts  had 
better  be  made  between  you  and  him,  at  all  events  in  the  first  in- 
stance, without  my  being  so  far  implicated  in  them," 

On  3rd  August,  Mr.  Jamieson  wrote  to  Captain  Menzies,  in 
substance  in  repeating  his  proposals  of  18th  June,  adding:  "I 
venture  to  throw  out  these  suggestions  from  myself,  and,  as  you 
will  understand,  without  authority  from  or  communication  on  the 
subject  with  your  father,  who  does  not  know  that  I  have  written 
on  the  matter  at  all." 

Captain  Menzies  replied  on  20th  August:  "I  wrote  to  my 
father  on  Monday  to  ask  if  he  could  do  anything  for  me 
[•  118]  with  regard  to  my  debts,  *  and  he  writes  back  to  say  he 
is  willing  to  entertain  any  scheme  that  you  or  I  may 
suggest  for  their  payment  It  seems  to  me  that  the  scheme  you 
propose  in  your  letter  of  the  3rd  August,  as  to  disentailing  the 
estates  and  resettling  them,  is  unnecessary  for  the  raising  of  so 
small  a  sum.  Could  not  the  money  (£4000)  be  raised  on  the 
estate  in  the  same  manner  as  before,  and  I  would  agree  to  pay  half 
the  interest  if  necessary,  which  would  be  I  suppose  £200  a  year. 
Please  let  me  know  if  this  could  be  done,  and,  if  not,  what  other 
scheme  you  would  propose." 

On  25th  August,  Mr.  Jamieson  had  a  long  interview  with 
Captain  Menzies  in  Edinburgh,  and  gave  this  account  of  what 
then  took  place  in  a  letter  written  to  Sir  Bobert  neict  day: 
"...  We  discussed  the  matter  very  fully.  He  had  written  to 
me  that  he  proposed  that  the  amount  required  should  be  charged 
on  the  estate.  I  told  him  that  this  could  not  be  done,  and  yester- 
day I  had  an  opportunity  of  telling  him  very  plainly  the  reason. 
He  was  extremely  averse  to  any  resettlement  of  the  estate,  and 
pointed  out  that  he  would  have  the  power  of  dealing  with  the 
estate  as  he  chose  should  he  happen  to  survive  you,  as  things  are. 
This  I  of  course  admitted,  but  I  said  that  that  did  not  alter  the 
matter,  because  you  might,  and  probably  would,  live  for 
[*  119]  many  years,  and  during  that  time  he  *  would  have  no  in- 
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come,  aud  I  did  not  see  how  he  could  pay  the  debts  unless 
with  your  assistance,  and  upon  your  terms.  I  said  that  what 
had  occurred  before  might  occur  again,  and  that  you  emphati- 
cally declined  to  make  any  arrangement  which  would  make  the 
estates  to  his  disposal ;  that  if  he  desired  assistance  from  you  he 
would  have  to  take  it  on  your  terms  or  not  at  all ;  and  I  asked 
him  to  come  back  again  after  he  had  considered  the  matter,  which 
I  had  explained  much  more  fully  to  him  than  I  have  done  here. 
•  .  .  When  he  came  back,  after  an  interval  of  some  hours,  he  said 
he  was  prepared  to  entertain  the  proposal  of  a  resettlement  of  the 
estate  provided  a  reasonable  provision  were  made  for  him  during 
his  life.  I  said  I  had  not  received  your  authority  (though  he  read 
me  a  letter  in  which  apparently  you  said  you  would  favourably 
consider  whatever  he  and  I  arranged),  and  I  therefore  said  that 
anything  I  might  say  was  of  course  necessarily  subject  to  your 
approval.  In  making  the  proposal  which  I  did  make  to  him  I  had 
in  view  both  your  position  and  also  his.  So  far  as  you  are  con- 
cerned, I  did  not  see  how  it  was  possible  that  you  should,  in  your 
circumstances  and  at  your  time  of  life,  have  to  pay  further  sums 
out  of  your  income  on  account  of  his  extravagances  —  for  I  could 
use  no  other  term  to  describe  what  has  occurred  —  and 
on  his  side  it  was  *  necessary  that  he  should,  in  my  humble  [*  120] 
opinion,  have  such  an  income  as  would  make  him  above 
the  temptation  of  further  extravagances,  or  at  least  if  he  should  be 
tempted,  that  the  world  and  all  who  knew  the  circumstances 
would  be  able  to  say  that  you  had  done  everything  in  your  power 
to  prevent  the  temptation  being  given  to  him,  and  I  also  think,  if 
you  will  allow  me  to  say  so,  that  as]  he  and  he  alone  has  incurred 
this  debt,  in  addition  to  what  he  has  already  incurred,  he  and  he 
alone  should  bear  the  penalty,  and  this,  I  am  bound  to  say,  he 
most  cordially  admitted."  Mr.  Jamieson  then  explained  the 
details  of  the  resettlement  which  he  proposed,  which  in  their 
general  features  were  the  same  as  those  ultimately  embodied  in 
the  agreement  under  reduction  (see  infra,  p.  733). 

Sir  Bobert  Menzies  made  various  objections  to  these  proposals, 
and  in  particular  to  the  amount  of  the  allowance  proposed  to  be 
secured  to  Captain  Menzies  during  his  father's  lifetime,  which  was 
considerably  larger  than  that  ultimately  agreed  upon.  Captain 
Menzies,  on  the  other  hand,  pressed  for  an  immediate  settlement.' 

On  5th    October,  Captain  Menzies  wrote  to  Mr.    Jamieson: 
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"I  received  a  letter  from  Samuel  Engel  yesterday,  and  I  have 
referred  him  to  you,  and  said  I  had  written  to  you  on  the 
[*  121]  subject.  It  seems  to  me  that  a  •  great  deal  of  time  has 
been  wasted  since  I  saw  you  in  Edinburgh.  Surely  my 
father  must  have  made  up  his  mind  by  now  as  to  the  trustees,  &c. 
I  should  like  to  hear  from  you  whether  there  is  any  prospect  of 
anything  being  arranged  soon."  Mr.  Jamieson  replied  that  he 
had  done  all  in  his  power  to  arrange  the  matter  with  Sir  Robert, 
but  without  success.  On  19th  October,  Captain  Menzies  again 
wrote  to  Mr.  Jamieson :  "  Engel,  of  Marlborough  Street,  has 
instituted  proceedings  against  me,  and  I  should  like  to  know,  as 
soon  as  possible,  what  my  father  intends  doing,  as  I  shall  be 
obliged  to  borrow  the  money  to  pay  him  with  soon  if  nothing 
be  arranged." 

On  26th  October,  Captain  Menzies  wrote  to  Mr.  Jamieson: 
"  Since  I  saw  you  on  Monday  last  I  have  been  thinking  over  my 
affairs,  and  I  have  come  to  the  conclusion  it  would  not  be  fair  to 
myself  to  agree  to  the  conditions  you  made  in  the  proposal  to  pay 
ofiF  my  liabilities.  Surely  by  insuring  my  life,  which  is  a  good  one, 
say  for  £10,000,  I  could  borrow  a  suflScient  sum  on  the  policy 
to  pay  off  my  liabilities,  always  supposing  my  father  would  agree 
to  an  annuity  being  bought  for  me  large  enough  to  enable  me  to 
pay  the  interest  on  the  policy,  and  on  the  money  borrowed  on 
it.  I  don't  suppose  for  a  moment  my  father  would  agree 
[*  122]  to  this,  but  in  *  the  event  of  his  not  doing  so,  I  don't  see 
what  is  to  be  done,  as  I  am  advised  not  to  agree  to  the 
conditions  mentioned  in  your  proposal." 

Mr.  Jamieson  replied  on  28th  October:  "The  proposal  I 
suggested  was,  as  you  know,  made  in  your  interests,  for  your 
father  would  make  no  proposal,  and  repudiates  entirely  any  sug- 
gestion that  he  wishes  to  make  any  proposal  on  the  subject.  He 
says  he  regrets  that  any  proposal  is  necessary  on  your  part,  but  he 
maintains  that  if  any  proposal  is  made  for  his  consideration,  it 
must  be  accompanied  by  an  arrangement  for  resettling  the  estates, 
so  as  to  prevent  their  being  burdened  or  sold  by  you  when  you 
succeed.  It  was  this  statement  of  his  decision  that  induced  me  to 
suggest  the  plan  I  did  suggest.  I  never  suggested  that  it  was 
a  proposal  which  gave  you  compensation  to  the  full  amount,  or 
anything  like  it,  for  your  consent  to  such  an  arrangement.  But  it 
is  only  when  the  heir  in  possession  (your  father  in  this  case)  asks 
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his  son's  consent  to  a  disentail  that  full  compensation  is  given. 
If  nothing  is  done,  you,  as  things  stand  at  present,  if  you  succeed, 
can  sell  the  estates,  or  burden  them  without  any  consent,  and  this 
your  father  can  do  nothing  to  prevent.  But  if  you  come  to  him, 
as,  unfortunately,  you  are  obliged  to  do,  and  ask  him  for  money 
to  pay  your  debts,  and  to  give  you  a  stated  annual  allow- 
ance, he  is  *  entitled  to  say,  as  he  does  say,  that  he  will  [*  123] 
only  agree  to  do  so  on  certain  terms,  and  I  quite  admit, 
and  have  stated  to  you,  that  these  terms  are,  as  you  say,  not  fair 
to  yourself  in  the  sense  that  they  are  not  compensation  for  your 
consent  to  disentail,  but  they  are  the  terms  which  your  father 
requires,  and  if  you  do  not  agree  he  can  say,  as  I  presume  he  will, 
that  he  does  not  agree  to  do  anything.  Do  not,  therefore,  for  a 
moment  suppose  or  refer  to  my  proposal  as  one  which  was  fair 
if  you  were  making  terms  for  the  disentail,  and  I  certainly  never 
'advised  'it  Therefore,  if  you  have,  as  you  say,  been  advised  not 
to  agree  to['my  terms,  I  can  quite  understand  the  propriety  of  the 
advice,  but  you  must  keep  in  view,  and  will,  I  hope,  tell  your 
adviser  that  it  was  not  a  question  of  fair  terms  of  compensation, 
but  a  question  as  to  the  terms  on  which  your  father  could  agree 
to  do  anything.  The  proposal  you  suggest  as  to  an  insurance  could 
be  very  easily  effected  if  your  father  were  to  agree,  but  from 
what  he  said  to  me  he  will  agree  to  no  proposal  which  does  not 
include  as  part  of  it  a  resettlement  of  the  estates,  and  your  proposal 
as  to  the  insurance  leaves  you  with  the  same  income  as  before 
(£600)  for  the  future,  and  I  thought  you  found  that  insufficient, 
and  one  great  object  I  had  in  view  was  to  give  you  an  income 
from  a  source  independent  altogether  of  your  father  during  his 
Ufe." 

*  Meantime  Sir  Robert  had,  on  25th  October,  written  to  [*  124] 
Mr.  Jamieson  proposing  that  the  matter  should  be  referred 
to  the  decision  of  three  friends.  With  reference  to  this  Sir 
Robert,  who  had  himself  seen  his  son,  wrote  to  Mr.  Jamieson : 
"  I  hoped  to  hear  from  you  about  Neil,  but  have  had  no  reply  for 
some  time,  and,  as  he  was  going  to  London,  might  get  into  further 
mess.  I  spoke  to  him.  He  will  not  hear  of  the  three  people 
I  named,  but  he  is  not  to  do  anything  till  he  has  consulted  a 
respectable  solicitor  in  London.  He  says  that  there  is  a  gentleman 
of  the  name  of  Antrobus  who  is  friendly  to  him,  cmd  he  is  to  ask 
his  advice  both  what  to  do  and  whom  to  consult,  and  that  he  will 
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then  say  what  he  is  to  agree  to.  He  says  he  is  satisfied  with  his 
allowance  of  £600.  It  took  a  long  time  and  much  trouble  and 
patience,  but  I  had  two  very  long  conferences  with  him,  and  if  the 
solicitors  he  consults  advise  him  to  adopt  your  proposal,  things 
will  come  right  yet,  only  he  is  very  difficult  to  reason  with  .  .  . 
but  I  think  he  will  get  good  advice  from  what  he  says  he  intends 
to  do." 

Mr.  Jamieson's  reply  to  Sir  Robert  of  10th  December 
[*  125]  ran  thus :  "  I  *  do  hope  Mr.  Antrobus  will  give  him  good 
advice.  I  am  quite  satisfied  that  he  will  find  on  inquiiy 
that  it  will  be  impossible  for  him  to  raise  more  money  by  insur- 
ance or  otherwise  except  at  a  perfectly  ruinous  rate,  as  the  previous 
bond  he  granted  to  the  Eagle  Office  is  still  on  the  register,  and 
will  now  afifect  his  power  to  do  anything  of  the  same  kind  again." 
Mr.  Antrobus,  mentioned  in  the  letter,  was  a  junior  partner  in 
Coutts'  bank,  but  it  appeared  from  Sir  Robert's  evidence  that  he 
was  under  the  impression  that  he  was  a  solicitor. 

Captain  Menzies  ultimately  agreed  with  Sir  Robert  to  ask  the 
three  friends  proposed  by  Sir  Robert, — who  were  the  Duke  of 
Athole,  Lord  Stormont,  and  Colonel  Moray,  —  whether  Sir  Robert's 
proposal  to  disentail  and  put  the  estates  under  trust  was  a  fair  and 
reasonable  condition  of  allowing  the  estates  to  be  charged  for 
payment  of  Captain  Menzies'  debts. 

On  1st  May,  1886,  they  wrote  to  Mr.  Jamieson  that  "  we  .  .  . 
are  of  opinion  that  the  proposed  trust  for  the  Menzies  estate  does 
not  meet  with  our  approval,  except  Sir  Robert  makes  a  substantial 
increase  to  the  allowance  that  he  at  present  makes  to  Mr.  Menzies 
(we  do  not  mention  any  sum),  as  a  compensation  for  the  possible 
loss  that  he  might  sustain  by  what  is  really  re-entailing 
[*  126]  the  estate,  and  also  giving  power  to  Mr.  *  Menzies,  should 
he  survive  his  father,  to  sell  a  portion  of  the  estate,  with  the 
consent  of  the  trustees,  for  the  purpose  of  paying  oflF  any  debt  that 
has  been  incurred  previous  to  the  trust  being  formed." 

Sir  Robert  declined  to  accept  this  decision,  on  the  ground  that  it 
was  ultra  vires. 

On  12th  May,  Captain  Menzies  wrote  to  Mr.  Jamieson,  asking 
him  to  find  out  what  Sir  Robert  intended  to  da  Mr.  Jamieson 
replied  next  day :  ••  I  havB  done  all  in  my  power  to  bring  matters 
to  a  point  with  Sir  Robert  ...  as  yet  without  success.  I  am 
making  a  final  effort  through  Lord  Mansfield.  .  .  .  Failing  that, 
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I  see  nothing,  I  am  sorry  to  say,  except  your  accepting  Sir  Eobert's 
terms,  or  allowing  Mr.  Engel  to  go  on  with  the  proceedings  he 
threatened,  and  as  to  which  he  has  been  again  writing  to  me." 

Again,  on  the  20th  May,  he  wrote  a  letter  to  Captain  Menzies, 
in  which,  after  stating  that  Sir  Robert  still  adhered  to  his  position, 
he  continued :  "  Nothing  more  therefore  is  possible,  and  it  now 
rests  with  you  to  say  whether  you  will  accept  the  trust  in  the 
form  approved  by  the  three  friends,  but  without  any  power  to  sell 
any  portion  of  the  estates  for  payment  of  the  debt  secured  upon 
them,  and  without  any  provision  for  an  increased  allowance,  your 
present  allowance  being  £600  a-year,  resting  solely  on  Sir 
Robert's  order  to  me  to  pay  that  sum  monthly  to  you  as 
we  *  do.  I  wish  you  to  understand  your  position  clearly  [*  127] 
before  you  decide.  •  •  •  It  is  necessary  you  should  tell 
me  your  decision  at  once,  because  Mr.  Engel  threatened  to  go 
on  with  the  bankruptcy  proceedings  on  Monday.  I  have  got  him 
to  delay  for  one  month,  on  the  ground  that  I  am  endeavouring 
to  arrange  matters,  but  if  you  do  not  agree  I  must  tell  him  that  he 
may  proceed  as  the  arrangement  has  fallen  through,  and  in  that 
case  your  right  to  succeed  to  the  estates  will  be  sold  by  the 
trustee  in  the  bankruptcy  for  a  comparatively  small  sum,  especially 
in  these  times,  and  then,  if  you  survive  your  father,  you  would  not 
succeed  to  the  estates,  but  the  purchaser  of  your  succession  would 
do  so,  and  would  be  able  to  sell  them  out-and-out,  as  he  would 
then  acquire  the  right  you  possessed,  were  you  to  survive  your 
father,  of  acquiring  his  estates  in  fee-simple.  I  think  it  right  also 
to  point  out  this  result  if  the  bankruptcy  proceedings  were  to 
be  pressed  to  the  end." 

Finally,  a  reference  to  the  Dean  of  Faculty  —  Mr.  Macintosh  — 
was  agreed  to  for  the  purpose  of  settling  whether  the  three  friends 
had  acted  ultra  vires.  In  the  course  of  the  correspondence  as  to 
the  terms  of  this  reference  Sir  Robert  wrote  to  Mr.  Jamieson: 
"  I  wished  Neil  to  employ  Mr.  Mann  [of  Messrs.  Hope,  Mann, 
&  Kirk,  W.  S.],  but  he  preferred  remaining  with  you,  and 
I  allowed  it  to  be  so."  Captain  Menzies  did  *  not  employ  [*  128] 
Mr.  Mann  in  any  of  the  negotiations  leading  up  to  the 
agreement  under  reduction;  but  after  the  parties  had  come  to 
terms  it  became  necessary  to  raise  an  action  to  determine  a 
question  as  to  the  validity  of  the  entail  of  a  part  of  the  estates, 
Captain  Menzies  being  called  as  defender  by  his  father.    With 
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reference  to  this  Mr.  Jamieson  wrote  to  Captain  Menzies  on  9th 
November,  1886 :  "  It  will  be  necessary  that  you  should  have 
a  separate  agent  to  act  for  you  in  this  action,  and,  if  you  approve, 
I  propose  to  ask  Mr.  Mann  to  attend  to  your  interests  therein." 
Mr.  Mann  acted  for  Captain  Menzies  accordingly,  but  only  in  this 
particular  action.  Captain  l^enzies  was  successful,  and  the  lands 
in  dispute  were  the  subject  of  the  later  of  the  two  trust-dispositions 
sought  to  be  reduced. 

The  Dean  of  Faculty  held  that  the  three  friends  had  not  acted 
tUtra  vires,  and,  as  the  result  of  a  further  reference,  fixed  the 
additional  allowance  at  £300  a-year.  At  first  Sir  Bobert  declined 
to  accept  this  award.  In  answer  to  a  letter  intimating  this  Captain 
Menzies  wrote  to  Mr.  Jatnieson  on  7th  August,  1886 :  "  I  have 
received  your  letter  of  the  5th  inst,  in  which  you  say,  among  other 
things,  that  you  *  do  not  know  what  the  result  may  be,  or  where 
the  end  is  to  come.'  Now,  I  see  clearly  what  the  end  will  be 
unless  something  is  settled  at  once.  Failing  a  very  early  settle- 
ment of  affairs,  I  see  nothing  for  it  but  to  sell  the 
[*  129]  *  reversion  rather  than  let  Engel  do  so,  as  it  is  imperative 
that  I  should  have  money  almost  directly.  As  I  suppose, 
having  no  security,  it  is  impossible  for  you  to  get  any  money  for 
me,  I  see  nothing  else  for  it." 

In  the  end  Sir  Robert  gave  way,  and  the  agreement  was  executed. 
Under  it  the  estates  were  to  be  disentailed,  with  Captain  Menzies' 
consent,  and  conveyed  to  trustees  to  hold  in  trust  for  Sir  Robert 
in  liferent,  thereafter  for  Captain  Menzies  in  liferent  for  his  life- 
rent alimentary  use  allenarly,  and  for  the  heirs-male  of  his  body, 
whom  failing,  for  the  person  entitled  to  the  baronetcy  of  Menzies, 
in  fee.  The  deed  further  provided  that  although  Captain  Menzies 
should  have  large  powers  of  management  of  the  estates  during  his 
liferent,  he  should  not  be  entitled  to  assign  the  liferent,  nor  dis- 
pose of  the  same  in  anticipation,  nor  should  the  same  be  liable  for 
his  debts  or  deeds,  or  be  subject  to  the  diligence  of  his  creditors, 
and  in  the  event  of  his  "  assigning  or  otherwise  disposing  thereof 
in  anticipation,  or  in  the  event  of  the  same  being  liable  for  his 
debts  or  deeds,  or  becoming  subject  to  the  diligence  of  his  creditors^ 
then  his  liferent  of  the  said  lands  "  should  ipso  facto  cease  and 
determine.  In  the  event  of  the  liferent  being  so  terminated,  the 
trustees  were  to  enter  into  possession  of  the  estates  and 
[*130]  pay  the  free  income  to   Captain  Menzies  as  *an  ali- 
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mentary  iIlc^FKZfX^  Tz/^  Qrs5C««s  w^re  ci^wi  pow«r  to  K-rr^w  3i 
Fcm  n:c  ^xreedziz  £I2.rO\  and  w^re  aa^ped  uico  5he  rich:  :o 
bcmw  £1:  7>}  wiici  Sir  Eocert  hid  ia  lSc>l  arcvj-cinfd  W  :h^ 
agrgfer-jgci  with  Lis  son  of  riii;  yieax.  Tbese  suni^v  ;o^":ht?r 
£22.7>I%  wi«e  to  be  irili«»d  ^1>  in  paTnteni  ol  ex^ose^;  ^^2"^  ia 
parriz  Circafa  Mer.ries'  dects  to  the  amo<int  of  £6000:  \^?^  iu 
f  cLTchising  an  alimenarr  anaufn-  of  £ov>«^  for  Cartjua  Me:i^»5^ 
pdiyable  so  k^  is  bis  ^rher  and  he  vei^  K<h  in  lite ;  \4^  iu  pur^ 
chasing  azL  annnirr  of  £143*)  on  Sir  R^beit  s  life  to  par  the  iuteie:?t 
due  under  the  three  agreements  of  ISSl.  ISSS.  and  lSc>6.  thereby 
relieving  Sir  E.:-bert  of  the  payment  of  the  interest  on  the  sums 
advanced  to  his  son  under  the  earlier  agreements^  Sir  Kolvrt  al^k^ 
hound  himself  to  pay  Captain  Menzies  an  alimentary  annuity  i>f 
£6Chj  fmaking  with  the  annuity  already  referred  to  an  allowance 
of  £900  per  annum),  with  power  to  the  trustees  if  he  fculevl  to  do 
so  to  borrow  an  annuity  of  £600  on  the  fee  of  the  estate  on  the 
joint  lives  of  father  and  son.  There  were  iHher  pi\n-i^ons  for 
the  event  of  the  son's  marriage,  and  of  the  father,  who  was  a 
widower,  marrying  again. 

The  evidence  as  to  the  terms  on  which  Captain  Meuxies 
might  have  *  obtained  the  same  benefits  from  an  insur*  [*1S1] 
ance  company  suflBciently  appears  from  the  opiixion  of  the 
Lord  Chancellor  (infra,  p.  739>,  and  of  Lorp  Watsox  (^r^/'-rt. 
p.  748).    This  evidence  substantially  bore  out  Captain  Menwos' 
averments  on  this  point. 

The  material  portions  of  the  parol  evidence  were  contained 
in  the  evidence  of  Captain  Menzies  and  Mr.  Jamieson* 

Captain  Menzies  deponed:  "In  considering  whether  I  should 
consent  to  disentail  or  not,  Mr.  Jamieson*s  statement  that  1  would 
have  no  income,  and  that  he  did  not  see  how  I  could  pay  my  debts 
without  Sir  Robert's  assistance  and  upon  his  terms,  would  certainly 
have  a  great  efifect  upon  my  mind.  I  was  impressed  with  the  idea 
that  it  was  the  only  way  I  could  get  out  of  the  ditliculty.  (Q,) 
Were  you  very  unwilling  to  consent  to  the  disentail  ?  (A.)  Very, 
(Q.)  If  there  had  been  any  other  reasonable  plan  proposed  to  you 
do  you  think  you  would  have  objected  to  it  ?  (A.)  No.  Certainly 
not.  .  .  .  When  I  wrote  to  Mr.  Jamieson  on  19th  October,  1885, 
I  had  no  particular  scheme  in  my  mind  as  to  how  I  was  to  ^ot 
money  to  pay  Engel;  I  merely  put  in  that  I  would  bo  obliged  to 
borrow  money  if  nothing  was  arranged  as  a  draw.  .  .  ,  No  otliur 
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scheme  occurred  to  me  at  that  time  for  getting  money  except  bj 
giving  in  to  Mr.  Jamieson's  proposals.  ...  I  did  not  consult  a 
solicitor  of  any  sort.  I  have  no  recollection  of  anything  passing 
between  my  father  and  me  about  Mr.  Antrobus  by  name»  but  I 
suppose  I  must  have  mentioned  him,  otherwise  my  father  could 
not  have  had  his  name.  I  certainly  cannot  have  spoken  to  my 
father  of  Mr.  Antrobus  as  a  solicitor.  I  may  have  said  I  was 
going  to  London  to  consult  a  solicitor,  as  a  draw,  but  I  did  not 
do  it  in  point  of  fact.  .  .  .  All  through  these  matters  I  did  not 
consult  any  other  solicitor  than  Mr.  Jamieson.  I  did  not  consult 
any  other  man,  because  I  thought  Mr.  Jamieson  was  the  best  man 

for  me  to  go  to.  .  .  .  Cross-examined.  —  I  had  borrowed 
[*  132]  money  *  before  that  several  times,  but  I  was  under  the 

impression  at  this  time,  that  the  bond  held  over  the  estate 
made  it  impossible  for  me  to  borrow.  The  money  that  I  obtained 
from  the  Eagle  Company  was  obtained  from  Pawle  &  Fearon,  and 
I  do  not  know  how  the  transaction  was  completed.  I  don't  think 
they  told  me  much  about  how  it  was  done.  ...  I  proposed  what 
I  say  in  my  letter  of  26th  October,  namely,  to  insure  my  life  and 
borrow  on  the  policy.  I  presume  that  at  that  time  I  saw  no 
difficulty  in  the  way  of  my  doing  so.  (Q.)  Was  there  any  diflS- 
culty,  so  far  as  you  know,  even  in  your  going  to  the  Jews  again 
and  borrowing?  (A.)  I  always  had  in  my  mind  at  this  time 
the  fact  of  the  bond  being  held  over  the  estate.  (Q.)  But  the 
Jews  did  not  seem  to  care  the  least  about  that  ?  (A.)  I  did  not 
know  that.  I  had  not  borrowed  any  money  from  them  since  the 
bond  had  been  put  on  the  estate.  ...  I  may  have  had  some  con- 
versation with  Captain  Anderton  prior  to  writing  on  26th  October, 
'  I  am  advised  not  to  agree  to  the  conditions  mentioned  in  your 
proposal,'  but  he  would  be  the  only  other  person  I  would  speak  to 
about  it  besides  the  Duke  of  Athole.  Captain  Anderton  was  the 
gentleman  who  referred  me  to  Pawle  &  Fearon.  He  did  not 
suggest  that  I  should  communicate  with  them  about  this  matter. 
It  did  not  occur  to  me  to  go  to  Mr.  Fearon.  All  the  conversation 
I  had  with  Captain  Anderton  was  that  I  had  put  my  affairs  in  Mr. 
Jamieson's  hands,  and  what  he  said  to  me  was  very  much  the  same 
as  Colonel  Farquharson  had  said,  namely,  to  strongly  advise  me  not 
to  consent  to  any  disentailment  of  the  estates.  .  .  .  When  I  used 
in  my  letter  the  expression  '  I  am  advised  not  to  agree,'  I  did  so  for 
very  much  the  same  reason  as  I  said  in  my  letter  of  19th  October 
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that  I  would  be  obliged  to  borrow  money  if  nothing  was  arranged 
immediately,  more  or  less  as  a  draw.  I  suppose  the  draw  was  that 
I  wished  my  father  and  Mr.  Jamieson  to  fancy  that  I  had  been 
taking  independent  advice." 

Mr.  Jamieson  deponed :  "  When  I  wrote  in  my  letter  of  18th 
June  to  the  pursuer  about  'the  position  I  occupy  with  reference  to 
Sir  Eobert  and  yourself,'  I  meant  my  being  Sir  Eobert's  agent. 
I  never  acted  for  Captain  Menzies  as  his  agent.  Further  on  in  the 
letter  I  explained  to  the  pursuer  that  without  his  father's  assistance 
it  was  utterly  impossible  for  me  to  make  any  arrangement.  The 
impossibility  arose  because  I  was  Sir  Eobert's  agent  alone.  When 
I  said  further  on  in  the  letter  that  unless  an  arrangement  was 
made  about  the  bills  I  saw  nothing  for  it  but  ruin,  I  meant  that 
unless  the  bills  were  paid  Engel  would  certainly  take  proceedings 
which  would  result  in  bankruptcy,  and  Captain  Menzies  losing  his 
captaincy,  and  I  could  do  nothing  as  Sir  Robert's  agent,  because 
Sir  Robert  would  not  give  me  authority.  The  only  capacity  in 
which  I  could  act  was  as  Sir  Robert's  agent  It  is  the  case  that 
the  only  suggestion  which  occurred  to  me  as  Sir  Robert's  agent '  for 
extricating  matters  from  their  present  most  painful  position '  was 
what  is  set  forth  in  the  letter.  .  .  .  The  idea  of  suggesting  to 
Captain  Menzies  that  he  should  again  have  recourse  to  money- 
lenders or  to  a  post-obii  bond  upon  the  estate  never  entered  my 
mind  at  the  time ;  I  could  not  have  suggested  such  a  thing  owing 
to  the  fact  that  I  was  the  father's  agent,  and  the  position  I  held 
with  regard  to  the  son.  (Q.)  Would  you  have  considered  it  a 
breach  of  your  duty  to  have  done  so?  (A.)  Yes.  ...  I  received 
from  Captain  Menzies  the  letter  of  26th  October,  1885,  and  in  reply 
I  wrote  the  letter  of  28th  October.  When  I  found  him  writing 
*  I  am  advised  not  to  agree  to  the  conditions  mentioned  in  your 
proposal,'  I  had  no  doubt  that  he  had  been  taking  the  advice  of 
some  solicitor  as  he  had  done  before.  .  .  .  From  what  pursuer  said 
in  his  letter  of  26th  October,  and  from  statements  in  Sir 
Robert's  letter  of  8th  December,  I  *  remained  from  that  [*  133] 
time  onwards  under  the  belief  that  the  pursuer  was  con- 
sulting separate  advisers,  lawyers  in  London.  I  entertained  that 
belief  throughout.  I  never,  either  in  conversation  or  in  writing, 
learned  anything  from  the  pursuer  to  shake  that  belief  on  my 
part.  There  is  no  foundation  for  the  statement  on  record  that 
I  knew  the  pursuer  had  no  independent  advice,  or  that  he  was 
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entirely  relying  on  Sir  Robert  and  myself.  ...  I,  on  the  contrary, 
always  told  him  I  was  solely  Sir  Robert's  agent  I  did  so  in  con- 
sequence of  what  he  wrote  to  me  in  connection  with  Engel's  debt ; 
I  let  him  know  my  position  clearly.  I  was  under  the  impression 
that  Mr.  Antrobus,  who  is  mentioned  in  my  letter  to  Sir  Robert  of 
10th  December,  was  a  friend  whom  the  pursuer  was  to  consult. 
That  letter  expressed  my  opinion  at  the  time,  and  the  opinion 
which  I  still  have,  that  the  pursuer  could  not  have  raised  money 
except  at  a  ruinous  rate.  I  had  not  at  that  time  made  any  inquiry 
at  any  insurance  oflSce  on  the  subject  I  never  entertained  the  idea 
of  suggesting  to  him  to  raise  money  upon  a  post-obit  bond.  I  was 
aware  that  such  bonds  are  in  disfavour  with  many  leading  offices, 
and  that  some  offices  will  not  enter  into  such  transactions,  and 
I  thought  that  would  be  still  more  marked  where  it  was  found 
that  there  was  a  previous  post-obit  bond  upon  the  register.  I  am 
aware  that  the  opinion  of  counsel  had  been  taken  on  the  matter, 
and  had  seen  the  opinion.  The  counsel  consulted  were  of  opinion 
that  such  a  transaction  would  not  afford  perfect  security  to  the 
company ;  they  thought  it  would  be  questionable  in  the  case  of 
the  bankruptcy  of  the  borrower.  ...  (Q.)  In  so  far  as  it  was 
explained  to  the  pursuer  by  you  that  you  saw  no  other  course 
open,  and  that  you  thought  if  he  did  not  accede  to  the  proposals 
that  were  made  it  might  lead  to  his  ruin,  these  explanations  were 
made  merely  in  the  circumstances  you  have  already  detailed  to  us  ? 
(A.)  Yes,  in  those  circumstances.  (Q.)  And  that  it  was  not  his 
father  who  was  going  to  him,  but  the  pursuer  that  was  coming  to 
you?  (A.)  Yes,  that  he  came  to  me  as  his  father's  agent  .  .  . 
Cross-examined. — .  .  .  (Q.)  Did  it  appear  to  you  at  the  time 
[1885]  that  the  disentailing  and  resettlement  was  somewhat  out 
of  proportion  to  the  requirements  of  the  heir?  (A.)  Certainly, 
if  he  could  get  money  otherwise.  (Q.)  You  saw  at  the  time  that 
no  heir  would  accept  of  such  a  scheme  if  he  could  possibly  do  any- 
thing else  ?  (A.)  It  was  not  in  his  power  to  do  anything  else,  and  I 
protected  the  heir  most  carefully  in  the  matter,  because  if  he 
ceased  to  be  so  expensive  in  his  mode  of  living,  his  father  and  he 
could  alter  the  whole  arrangement  .  .  .  (Q.)  When  you  said  you 
did  not  see  how  he  could  pay  his  debts  unless  with  his  father's 
assistance  and  upon  his  terms,  you,  of  course,  intended  him  to 
accept  that  as  the  result  of  your  opinion  ?  (A.)  Yes,  as  acting  for 
Sir  Robert.     (Q.)  Did  you  express  that  opinion  to  him  as  to  the 
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possibility  of  his  getting  his  debts  paid  in  the  capacity  of  agent  for 
Sir  Robert?  (A.)  As  agent  for  Sir  Robert.  (Q.)  For  what 
purpose  did  yon  say  that  to  him?  (A.)  Because  that  was  the 
only  capacity  in  which  he  came  to  me.  When  he  wanted  to 
borrow  money  from  other  people  he  did  not  come  to  me ;  when 
he  came  to  me,  it  was  to  ask  on  what  footing  his  father  would 
assist  him.  (Q.)  For  what  purpose  did  you  make  the  representa- 
tion to  him  at  that  meeting  that  his  debts  could  not  be  paid  unless 
he  would  agree  to  Sir  Robert's  terms  ?  (A.)  I  did  not  see  how  his 
debts  could  be  paid  while  the  bond  which  he  had  assigned  appeared 
on  the  register.  (Q.)  Was  it  for  the  purpose  of  inducing  him  to 
agree  to  Sir  Robert's  terms  ?  (A.)  Not  at  all.  (Q.)  I  suppose 
you  have  no  doubt  that  if  he  thought  he  could  get  his  debts  paid 
otherwise  he  would  not  have  agreed  to  Sir  Robert's  terms  ?  (A.) 
I  do  not  know;  he  had  done  that  before.  (Q.)  Have 
you  any  doubt  that  *  as  the  result  of  his  interview  with  you  [*  134] 
he  came  to  the  conclusion  that  he  could  not  get  his  debts 
paid  in  any  other  way  than  by  accepting  Sir  Robert's  terms? 
(A.)  I  don't  know.  (Q.)  Have  you  any  reason  to  think  that  was 
not  his  state  of  mind  ?  (A.)  I  have  no  reason  to  think  it  was. 
(Q.)  Or  that  it  was  not  ?  (A.)  I  really  don't  know.  I  am  not 
aware  whether  anything  took  place  at  the  meeting  to  remove  his 
aversion  to  Sir  Robert's  terms.  He  went  away  for  some  hours,  and 
when  he  came  back  he  said  he  would  agree.  (Q.)  Do  you  know 
what  led  him  to  get  over  his  aversion  ?  (A.)  The  reason,  I  think, 
was  that  he  told  me  that  if  he  had  a  sufficient  annual  income  for  his 
purpose  it  would  prevent  him  getting  into  debt,  and  I  certainly 
sympathised  with  that  opinion,  contrary  to  the  opinion  of  his 
father,  as  you  will  probably  see  from  the  correspondence.  .  •  .  (Q.) 
In  your  letter  of  26th  August  you  say :  '  In  making  the  proposal 
which  I  did  to  him,  I  had  in  view  both  your  position  and  interests, 
and  also  his,'  is  that  correct  ?  (A.)  I  think  it  is.  (Q.)  If  you  had 
in  view  his  interests,  did  that  not  necessarily  involve  your  consider- 
ing the  question  whether  the  money  he  wanted  could  be  got  on  more 
favourable  terms?  (A.)  The  interest  I  had  in  view  there  as 
Sir  Robert's  agent  was  what,  in  my  view  and  Sir  Robert's,  was  best 
for  his  son.  Captain  Menzies  was  Sir  Robert's  only  son,  and  he 
wanted  this  money,  and  the  arrangement  was  that  he  might  get 
it  from  his  father  on  the  footing  that  if  in  the  future  things 
improved  his  father  and  he  could  resettle  the  estates  again.  .  .  . 
VOL.  XXIV.  —  47 
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(Q.)  Could  you,  do  you  think,  say  now  that  you  could  with  pro- 
priety have  carried  through  this  transaction  with  Captain  Menzies 
without  applying  your  mind  to  the  question  whether  he  could  get 
his  debts  paid  otherwise  ?  (A.)  Certainly,  in  the  capacity  in  which 
I  alone  could  speak  to  him.  (Q.)  Do  you  suggest  that  you  could 
have  negotiated  with  him  as  you  did  without  applying  your  mind 
to  the  question  whether  his  debts  could  be  paid  otherwise? 
(A.)  I  did  not  require  to  apply  my  mind  to  that  question.  I  did 
not  think  it  my  duty  to  say  so;  he  knew  how  to  do  it,  as  he 
had  done  it  before.  (Q.)  Then  although  you  had  known  an  easy 
unobjectionable  mode  of  his  getting  money  otherwise,  you  would 
not  have  considered  yourself  bound  to  tell  him?  (A.)  I  never 
considered  that  (Q.)  Would  you  have  considered  yourself 
bound  to  tell  him  ?  (A.)  I  never  thought  of  such  a  thing.  *  (Q.) 
Suppose  you  had  known  of  an  easy  unobjectionable  mode  of  his 
getting  money  otherwise,  would  you  have  considered  yourself 
bound  to  tell  him  ?  (A.)  I  would  not,  I  was  not  his  agent  I  do 
not  know  that  he  would  have  broken  away  from  the  disentail  if  I 
had  told  him  of  another  method,  but  I  suppose  he  would.  That 
was  a  matter  between  him  and  his  father.  ...  I  did  not  make 
any  inquiries  at  any  insurance  company  as  to  the  terms  upon 
which  Captain  Menzies  could  get  money  before  making  the  sug- 
gestion to  him  which  I  did.  I  suppose  the  sale  of  the  reversion  by 
the  trustee  in  bankruptcy  would  have  been  a  very  disastrous 
result,  .  •  .  (Q.)  Why  was  he  not  told  there  was  another  mode 
much  more  easy  than  that  if  he  would  not  sell  the  reversion? 
(A.)  Because  he  knew  himself.  (Q.)  He  says:  *I  see  nothing 
for  it  but  to  sell  the  reversion '  ?  (A.)  The  same  course  was  open 
to  him  as  before.  (Q.)  Did  you  not  see  when  you  got  that  letter 
that  he  saw  no  other  way  ?  (A.)  It  did  not  occur  to  me ;  I  knew 
he  had  raised  money  before.  (Q.)  When  you  got  that  letter,  did 
you  think  there  was  no  duty  upon  you  as  Sir  Robert's  agent  to  tell 
liim  he  was  mistaken  ?  (A.)  I  don't  think  so.  (Q.)  You  probably 
knew  that  he  was  mistaken  ?  (A.)  I  do  not  know  that  I  ever 
realised  it.  (Q.)  You  must  have  known  that  a  post-obit  transac- 
tion  would  be   much  less   disastrous?      (A.)  I   did  not   know 

whether  he  would  get  a  post-obit  transaction.  There  was 
[♦  135]  one  *on  the  register  already,  and  the  principal  objection  to 

post-obit  bonds  would  arise  just  because  there  was  one 
before.     I  did  not  inquire  whether  or  not  there  was  sufficient 
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margin  to  get  another;  it  was  not  my  duty.  (Q.)  If  one  could 
have  been  got,  it  would  have  been  much  less  disastrous  than  a 
sale  ?  (A.)  I  did  not  know  if  one  could  be  got.  ...  I  was  not 
sure  that  he  was  not  separately  advised,  but  I  did  not  know. 
I  knew  that  he  had  been  taking  advice.  (Q.)  Would  it  not  have 
relieved  you  from  a  complicated  position  if  he  had  been  in  separate 
hands  ?  (A.)  Not  in  the  view  that  his  father  had  made  certain 
conditions  which  he  might  take  or  not,  as  I  told  him.  (Q.)  If  you 
thought  he  was  in  another  law-agent's  hands  at  that  time,  why 
did  you  not  ask  him  to  tell  you  the  agent's  name,  that  you  might 
commimicate  with  them  ?  (A.)  Because  Sir  Eobert's  conditions 
were  either  take  or  want,  it  did  not  matter  what  his  adviser  said, 
and  I  told  him  so  in  my  reply  to  his  letter.  (Q.)  Do  you  say  now 
that  all  this  correspondence  between  you  and  Captain  Menzies 
went  on  whilst  you  thought  he  had  a  separate  agent  ?  (A.)  It  did 
not  occur  to  me.  I  told  him  that  whatever  his  adviser  might  say, 
he  must  either  take  his  father's  terms  or  not.  I  never  asked  who 
the  separate  agent  was." 

At  delivering  judgment  after  consideration,^  — 

Lord  Chancellor  (Lord  Herschell). — This  action  was  brought 
to  obtain  reduction  of  an  agreement  entered  into  between  the  pur- 
suer and  his  father,  Sir  Robert  Menzies,  and  a  trust-disposition 
dated  10th  December,  1886,  granted  by  Sir  Robert  Menzies  in  favour 
of  the  other  defenders. 

At  the  date  of  the  agreement  and  trust-disposition  Sir  Robert 
Menzies  was  heir  of  entail  in  possession  of  the  family  estates,  the 
pursuer,  his  heir-apparent,  being  entitled  to  the  estates  in  fee-simple 
in  case  he  survived  his  father.  The  effect  of  the  trust-dispo- 
sition which  it  is  sought  to  reduce  was  to  convey  the  estates  in 
trust  for  Sir  Robert  Menzies  in  liferent,  and  after  his  decease  for 
the  pursuer  in  liferent  for  his  alimentary  use,  with  remainder  to 
the  heirs-male  of  the  pursuer's  body,  failing  whom  the  estates 
were  to  be  held  in  trust  for  the  person  entitled  to  the  baronetcy 
in  fee. 

The  negotiations  which  led  to  the  instrument  in  question  com- 
menced in  1885.  It  is  not  necessary  to  detain  your  Lordships 
vdth  a  detailed  reference  to  the  prior  transactions   between  the 

^  Authority  cited  by  defenders  and  respondents.  —  Stewart  y.  Stewart  (1838),  6 
CI.  and  F.  911,  at  pp.  922,  970;  M'L.  and  Rob.  App.  401. 
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pursuer  and  his  father.  It  will  suffice  to  state  that  the  pursuer 
had  unfortunately  incurred  debts,  which  were  largely  due  to  his 
indulgence  in  gambling,  and  that  these  had  been  discharged  through 
the  assistance  of  his  father.  The  money  requisite  for  the  di&charge 
of  these  debts  was  for  the  most  part  raised  upon  the  fee  of  the 
estates,  Sir  Bobert  Menzies  paying  the  interest  on  the  money 
borrowed. 

The  pursuer's  father  was  (as  might  be  expected)  indignant  at  his 
son's  having  thus  become  involved  in  debt,  and  was  anxious  to  save 
the  family  estates  from  the  disaster  which  he  foresaw  if  his  son 
continued  to  involve  himself  still  further.  Communications  took 
place  between  Sir  Robert  and  his  legal  adviser,  Mr.  Jamieson,  on 
the  subject,  and  Sir  Bobert  was  naturally  desirous  of  procuring 
such  a  resettlement  of  the  estates  as  would  cripple  his  son's  power 
of  dealing  with  them,  and  so  save  them  from  being  squandered. 
Such  a  resettlement  was,  however,  possible  only  if  the  pursuer^s 
consent  to  it  could  be  obtained. 

In  the  early  part  of  1885  the  pursuer  had  again  fallen 
[*  136]  into  debt.  In  addition  *  to  the  sum  of  about  £700  which 
he  owed  to  tradesmen,  he  had  given  a  bill  for  £3000  to  Mr. 
Engel,  a  money-lender.  He  communicated  these  facts  to  Mr. 
Jamieson,  and  it  was  to  .secure  a  settlement  of  these  claims  that 
he  ultimately  agreed  to  the  arrangement  now  impeached. 

Before  pursuing  the  course  of  the  negotiations  which  led  up  to 
the  agreement  and  trust-disposition,  it  vdll  be  well  to  consider 
what  was  the  pursuer's  position  at  this  time  with  regard  to  the 
estates,  what  power  he  had  of  meeting  the  liabilities  he  had  incurred, 
and  what  was  the  nature  .and  extent  of  the  change  in  his  position 
to  which  by  this  arrangement  he  assented. 

It  was  agreed  between  the  parties  that  the  gross  value  of  the 
estates  was  £320,000.  Mr.  Sprague,  the  manager  of  the  Scottish 
Equitable  Life  Insurance  Society,  and  a  well-known  actuary,  who 
was  called  for  the  pursuer,  estimated  the  net  value  at  £245,000, 
and  calculated  the  interest  of  the  pursuer  in  1886  as  for  a  disentail 
at  £149,900,  and  the  amount  of  Sir  Bobert's  interest  at  £95,100, 
Sir  Bobert  being  then  sixty-nine  and  the  pursuer  thirty-one  years 
of  age.  He  stated  that  the  pursuer,  as  next  heir  of  entail,  could 
have  got  an  advance  in  1886  of  £6000  (which  was  treated  as  the 
sum  neoesj^ary  to  cover  the  liabilities  of  the  pursuer  at  that  time) 
through  an  insurance  company  without  any  difficulty  upon  giving 
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a  postponed  bond  for  £12,900  on  the  estates,  payable  in  the  event 
of  the  pursuer  succeeding  to  them. 

For  some  time  prior  to  1886  the  pursuer  had  been  in  the  receipt 
of  an  allowance  from  his  father  of  £600  a-year.  By  the  arrange- 
ment under  consideration  that  allowance  was  increased  by  a  sum 
of  £300  a-year.  Mr.  Sprague  deponed  that  the  price  required  by  an 
insurance  oflSce  for  an  annuity  of  £300  a-year  during  the  remainder 
of  his  father's  life  would  have  been  a  bond  for  £4060  payable  on  the 
pursuer's  succeeding  to  the  estates,  and  that  the  allowance  of  £600 
a-year  which  he  had  been  receiving  from  his  father  might  have  been 
secured  to  him  in  the  same  way  by  a  bond  for  £8120.  He  might 
thus,  according  to  Mr.  Sprague's  evidence,  have  obtained  the  sum 
necessary  to  enable  him  to  discharge  all  his  liabilities,  and  have 
secured  to  himself  the  income  which  he  derived  under  the  agree- 
ment in  question  by  bonds  to  the  amount  of  about  £25,000,  pay- 
able on  his  succeeding  to  the  property. 

Although  the  figures  given  by  some  of  the  other  actuaries  called 
at  the  trial  were  not  precisely  the  same  as  those  to  which  I  have 
directed  attention,  the  difference  was  not  substantial,  and  notwith- 
standing the  doubt  suggested  by  some  of  the  witnesses  whether  the 
pursuer  could,  through  an  insurance  company,  have  obtained  the 
money  by  means  of  post-obit  bonds,  I  cannot  myself  see  any  reason 
to  doubt  that  he  could  have  done  so. 

By  means  of  the  arrangement  which  it  is  now  isought  to  reduce, 
the  estates  were,  by  the  consent  of  the  pursuer  and  his  father, 
charged  with  a  sum  not  greatly  differing  from  the  amount  which 
the  pursuer  would  have  had  to  pay  on  succeeding  to  the  estates  in 
case  he  had  obtained  from  an  insurance  company  a  loan  of  £6000, 
and  secured  an  annual  income  equal  to  that  which  he  was  to  receive 
under  the  arrangement  with  his  father.  Regarded  from  a  pecuniary 
point  of  view,  the  arrangement  was  a  very  disadvantageous  one  to 
the  pursuer.  About  this  there  can  be  no  question ;  it  is  not  a  mat- 
ter in  dispute.  Mr.  Jamieson  himself  stated  in  a  letter  to  the  pur- 
suer of  28th  October,  1885,  that  the  terms  which  the  pursuer  obtained 
were  not  fair  to  himself,  in  the  sense  that  they  were  not  compensa- 
tion for  his  consent  to  disentail,  though  (he  added)  they  were  the 
terms  which  his  father  required. 

*  How  the  pursuer  came  to  agree  to  terms  which  were  [*  137] 
thus  disadvantageous  is  the  question  which  has  to  be  con- 
sidered.    The  answer  to  this  question   can,  in  my  opinion,  be 
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arrived  at  without  any  doubt  by  a  perusal  of  the  letters  which 
passed  between  Mr.  Jamieson  and  the  pursuer  on  the  one  hand, 
and  Mr.  Jamieson  and  Sir  Robert  Menzies  on  the  other. 

I  think  it  is  perfectly  clear  that  the  pursuer  was  throughout  most 
unwilling  to  enter  into  the  agreement  which  he  seeks  to  reduce. 
He  submitted  to  it  as  a  matter  of  sheer  necessity,  and  in  the  be- 
lief that  it  was  the  only  course  open  to  save  him  from  bankruptcy 
and  ruin.  Nor  do  I  think  it  admits  of  any  greater  doubt  that  this 
belief  was  induced  by  the  representations  made  to  him  by  Mr. 
Jamieson,  and  that  he  was  throughout  under  the  impression  that 
in  the  communications  which  he  received  from  Mr.  Jamieson  that 
gentleman  was  acting  as  his  legal  adviser. 

The  first  communication  on  the  subject  was  contained  in  a  letter 
from  Mr.  Jamieson  to  the  pursuer  of  18th  June,  1885,  in  which  he 
he  said  that  it  was  necessary  to  communicate  with  him  on  the  sub- 
ject of  EngeFs  bills,  and  to  see  what  was  to  be  done ;  and  (he  added) 
''  Unless  some  arrangement  is  made  about  these  bills  and  Mr. 
Engel's  acceptance,  I  see  nothing  for  it  but  ruin  to  you,  and  I  need 
hardly  say  that  I  would  do  anything  in  my  power  to  prevent  such 
a  result."  He  then  continues :  "  Sir  Robert  is,  as  you  can  quite 
realise,  very  much  distressed  and  annoyed  about  this  fresh  debt, 
and  he  declines,  at  present  at  least,  to  do  anything.  The  only  sug- 
gestion which  occurs  to  me  for  extricating  matters  from  their 
present  most  painful  position  is,  that  you  and  he  should  arrange 
to  disentail  the  whole  estates  and  put  them  in  trust,  on  the  footing 
of  paying  these  debts,  making  such  terms  as  I  best  can  with  Mr. 
Engel  for  taking  a  reduced  amount  for  this  bill,  and  making  ar- 
rangements for  paying  you  a  certain  annual  sum  to  be  fixed  during 
your  father's  and  your  joint  lives,  and  after  his  death  for  paying 
you  the  free  income  of  the  estate  during  your  life,  the  fee  to  go  to 
your  eldest  son,  if  you  have  one,  or  to  the  baronet,  whoever  he  may 
be.  I  write  this  letter  to  you  without  having  Sir  Robert's  author- 
ity for  this  proposal,  and  merely  with  the  object  of  ascertaining 
what  your  own  views  are  upon  the  matter.  Will  you  be  so  good 
as  to  consider  the  matter  carefully,  and  inform  me  what  you  think 
and  would  propose,  for  something  must  be  done  speedily  in  regard 
to  these  debts,  otherwise  I  can  only  see  one  result  —  a  result  which 
I  feel  so  anxious  to  prevent." 

On  28th  July,  the  pursuer  telegraphed  that  he  had  arrived  in 
London,  and  would  like  to  see  Mr.  Jamieson  as  soon  as  possible. 
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To  this  Mr.  Jamieson  replied  that  before  incurring  the  expense  of 
going  there  he  would  wish  to  know  exactly  what  the  pursuer  would 
like  him  to  do,  that  he  had  no  authority  from  the  pursuer's  father 
to  do  anything,  and  suggesting  that  the  pursuer  should  jot  down 
what  he  proposed,  and  that  if  he  (Mr.  Jamieson)  were  to  come  to 
London  expense  would  be  caused  which  he  would  regret  to  throw 
upon  the  pursuer,  for  his  father  would  not  consent  to  pay  any 
expenses  connected  with  his  going  to  see  him. 

Mr.  Jamieson  communicated  to  Sir  Robert  what  he  had  written 
to  his  son,  and  suggested  that  it  would  be  better  that  Sir  Eobert 
should  not  communicate  with  him  on  the  subject,  as  the  best  chance 
of  an  arrangement  lay  in  endeavouring  to  effect  it  without  direct 
communication  between  father  and  son. 

On  3rd  August,  Mr.  Jamieson  wrote  to  the  pursuer  suggesting 
that,  looking  to  his  own  and  his  family's  comfort,  it  might  be  pos- 
sible and  advisable  to  arrange  to  disentail  the  estates  and 
resettle  them,  adding:  "I  venture  to  throw  out  *  these  [*138] 
suggestions  from  myself,  and,  as  you  will  understand,  with- 
out authority  from  or  communication  on  the  subject  with  your 
father,  who  does  not  know  that  I  have  written  on  the  matter  at 
all." 

On  20th  August,  the  pursuer  wrote  Mr.  Jamieson  objecting  to 
the  scheme  of  disentailing  the  estates  and  resettling  them  for  the 
purpose  of  raising  so  small  a  sum,  and  asking  whether  the  money 
could  not  be  raised  on  the  estate  in  the  same  manner  as  before,  he 
paying  half  the  interest  He  added:  "Please  let  me  know  if 
this  could  be  done,  and  if  not,  what  other  scheme  you  would  pro- 
pose." 

The  pursuer  then  offered  to  come  to  Edinburgh  to  see  Mr.  Jamie- 
son, and  on  26th  August  had  a  long  interview  with  him.  The 
purport  of  this  interview  was  communicated  by  Mr.  Jamieson  to 
Sir  Bobert  Menzies  in  a  letter  of  26th  August,  which  contained 
the  following  passage:  "We  discussed  the  matter  very  fully. 
He  had  written  to  me  that  he  proposed  that  the  amount  required 
should  be  charged  on  the  estate.  I  told  him  that  this  could  not 
be  done,  and  yesterday  I  had  an  opportunity  of  telling  him  very 
plainly  the  reason.  He  was  extremely  averse  to  any  resettlement 
of  the  estate,  and  pointed  out  that  he  would  have  the  power  of 
dealing  with  the  estate  as  he  chose  should  he  happen  to  survive 
you  as  things  are.    This  I  of  course  admitted,  but  I  said  that  that 
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did  not  alter  the  matter,  because  you  might,  and  probably  would, 
live  for  many  years,  and  during  that  time  he  would  have  no  income 
and  I  did  not  see  how  he  could  pay  the  debts  unless  with  your  as- 
sistance and  upon  your  terms.  I  said  that  what  had  occurred  before 
might  occur  again,  and  that  you  emphatically  declined  to  make 
any  arrangement  which  would  make  the  estates  subject  to  his  dis- 
posal; that  if  he  desired  assistance  from  you  he  would  have  to 
take  it  on  your  terms  or  not  at  all ;  and  I  asked  him  to  come  back 
again  after  he  had  considered  the  matter,  which  I  had  explained 
much  more  fully  to  him  than  I  have  done  here."  Some  hours 
after  the  interview  thus  described  the  pursuer  again  saw  Mr. 
Jamieson,  and  expressed  himself  prepared  to  entertain  the  propo- 
sal for  resettlement  of  the  estate  provided  a  reasonable  provision 
were  made  for  him  during  Sir  Robert's  life. 

It  is  not  necessary  to  pursue  the  matter  in  detail  any  further. 
The  negotiations  continued  for  a  considerable  time,  difficulties 
having  arisen  as  to  the  amount  of  the  annual  allowance  which  Sir 
Eobert  was  to  make,  but  in  the  result  an  agreement  was  arrived  at. 
It  seems  to  me  clear  on  a  perusal  of  the  correspondence,  with  some 
parts  of  which  I  have  troubled  your  Lordships,  that  the  pursuer 
was  under  the  belief,  and  that,  having  regard  to  Mr.  Jamieson's 
statements,  he  might  well  be  under  the  belief,  that  he  had  practi- 
cally no  course  open  to  him,  if  he  was  to  save  himself  from  ruin, 
except  to  agree  to  the  terms  suggested.  Mr.  Jamieson  was  the 
family  lawyer ;  he  had  acted  in  previous  transactions  between  the 
father  and  the  son  for  both  parties.  The  pursuer  had  in  those 
transactions  no  other  legal  advLser,  and  when  in  the  negotiations 
under  consideration  Mr  Jamieson  made  suggestions  to  him  ex- 
pressly stating  that  he  was  not  doing  so  as  Sir  Bobert's  agent  or 
lawyer ;  that  he  had  no  authority  to  act  for  him,  but  was  putting 
them  before  the  pursuer  in  his  own  interest  only,  and  in  order 
that  he  might  make  a  proposal  which  Mr.  Jamieson  would  convey 
to  his  father;  and  when  we  find  the  pursuer  appealing  to  Mr. 
Jamieson,  as  he  did  in  his  letter  of  20th  August,  1885,  to  know 
"  what  scheme  he  would  propose  "  for  the  purpose  of  raising  the 
money,  and  not  receiving  from  him  any  repudiation  of  the  idea  that 
he  was  acting  for  the  pursuer,  it  seems  to  me  most  natural 
[*  139]  and  *  reasonable  that  he  should  suppose  that  Mr.  Jamieson 
was  acting  for  him.  I  have  already  pointed  out  that  Mr. 
Jamieson  had  drawn  the  pursuer's  attention  to  the  fact  that  the 
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expense  of  an  interview  in  London  would  fall  on  him,  and  in  a 
letter  of  June,  1886,  whilst  the  negotiations  were  in  progress.  Sir 
Robert  Menzies  wrote  to  Mr.  Jamieson  in  these  terms :  **  I  wished 
Neil  to  employ  Mr.  Mann,  but  he  preferred  remaining  with  you, 
and  I  allowed  it  to  be  so,  promising  that  in  all  the  transaction  I 
was  not  to  be  considered  as  other  than  ready  to  give  attention  to 
any  proposal  that  Neil  had  to  make," 

It  is  certain  that  the  pursuer  was  left  in  ignorance  of  the  extent 
of  his  legal  rights ;  the  resources  at  his  command  were  not  brought 
before  him,  and  it  was  this  ignorance  which  led  to  his  making  the 
agreement  which  he  did.  Even  if  he  had  ultimately  acquiesced  in  a 
resettlement  of  the  estates,  it  is  obvious  that  a  knowledge  of  his 
legal  rights  might  have  enabled  him  to  hold  out  for  better  terms 
than  he  eventually  obtained.  Finding  then  that  the  pursuer  con- 
tracted in  ignorance  of  his  legal  rights  and  powers,  and  that  he 
was  relying,  and  was  justified  in  so  doing,  on  receiving  legal  advice 
from  Mr.  Jamieson  as  to  the  manner  in  which  it  was  possible  to 
meet  his  difficulties,  I  proceed  to  inquire  what  was  the  attitude  of 
Mr.  Jamieson  in  the  matter. 

Before  doing  so,  however,  I  may  say  that  I  agree  with  the  con- 
tention urged  on  the  part  of  the  respondents,  that  it  is  quite 
legitimate  for  the  same  legal  adviser  to  act  for  both  parties  in  a 
transaction  of  this  description,  and  if  honestly  and  to  the  best  of 
his  judgment  advising  the  parties  as  to  their  rights  he  falls  into  an 
error  and  leaves  either  party  under  an  erroneous  impression  as  to 
what  those  rights  are,  that  would  not  render  the  transaction 
invalid.  But  it  is  not  with  a  case  of  that  description  that  your 
Lordships  have  to  deal.  Mr.  Jamieson's  attitude  is  made  perfectly 
clear  by  his  evidence.  In  reply  to  the  question,  "  Then  although 
you  had  known  an  easy  and  unobjectionable  mode  of  his  getting 
money  otherwise  you  would  not  have  considered  yourself  bound  to 
tell  him?"  his  answer  was:  "I  never  considered  that."  The 
cross-examination  then  proceeded  as  follows :  "  (Q.)  Would  you 
have  considered  yourself  bound  to  tell  him  ?  (A,)  I  never  thought 
of  such  a  thing.  (Q.)  Suppose  you  had  known  of  an  easy  un- 
objectionable mode  of  his  getting  money  otherwise,  would  you 
have  considered  yourself  bound  to  tell  him  ?  (A.)  I  would  not. 
I  was  not  his  agent.  I  do  not  know  that  he  would  have  broken 
away  from  the  disentail  if  I  had  told  him  of  another  method,  but 
I   suppose  he  would    That  was  a  matter  between  him  and  his 
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father."  In  further  cross-examination  he  stated  that  if  he  had 
been  acting  as  the  pursuer's  agent,  and  had  known  that  he  could 
obtain  the  money  required  through  an  insurance  company  by 
means  of  a  post-obit  bond,  he  would  probably  have  felt  bound  to 
tell  him  so ;  but  that  was  a  different  thing,  and  it  was  not  his 
duty.  He  did  not  apply  his  mind  at  all  to  the  question  whether 
there  was  an  easier  mode  for  him  to  get  out  of  his  diificulties  than 
the  one  suggested.  He  justified  his  letters  to  the  pursuer,  making 
suggestions  as  to  the  course  that  he  should  adopt  on  the  ground 
that  the  pursuer  came  to  him  as  his  father's  agent,  and  that  what 
he  stated  were  the  only  terms  his  father  would  agree  to.  He 
repeatedly  deposed  that  throughout  the  matter  he  was  acting  only 
as  agent  for  Sir  Sobert  Menzies,  and  as  his  adviser. 

My  Lords,  I  have  already  stated  the  conclusion  at  which  I  have 
arrived,  that  the  pursuer  believed,  and  had  a  right  to  believe,  that 
Mr.  Jamieson  was  acting  as  his  legal  adviser.  We  now  know 
from  Mr.  Jamieson's  own  lips  that  he  was  doing  nothing  of  the 
kind,  that  he  never  considered  what  was  within  the  l^al 
[*  140]  *  power  of  the  pursuer,  nor  applied  his  mind  to  the  con- 
.  sideration  of  any  alternative  scheme,  but  left  him  under 
the  impression  that  no  other  arrangement  was  possible,  and 
throughout  acted  solely  for  and  on  behalf  of  Sir  Robert  Menzies. 

Under  these  circumstances  it  is  not,  I  think,  possible  that  the 
transaction  should  stand. 

I  may  observe  in  passing  that  Mr.  Jamieson  suggested  in  his 
evidence  that  the  pursuer  knew  that  it  was  possible  to  raise 
money  through  an  insurance  company,  because  he  had  resorted  to 
that  means  of  doing  so  on  a  previous  occasion.  This  refers  to  a 
transaction  with  the  Eagle  Insurance  Company,  but  I  do  not  believe 
that  the  pursuer  really  understood  the  nature  of  that  transaction, 
and  if  he  did  Mr.  Jamieson  informed  him  that  owing  to  the 
manner  in  which  that  transaction  had  been  arranged  when  the 
insurance  company  was  paid,  it  would  be  impracticable  to  adopt 
the  same  course  on  a  future  occasion.  Nor  do  I  think  Mr.  Jamie- 
son's  suggestion  that  he  believed  that  the  pursuer  was  receiving 
independent  legal  advice  of  any  importance.  He  had  not,  in  fact, 
another  legal  adviser,  nor  do  I  think  that  Mr.  Jamieson  had  any 
sufficient  ground  for  the  belief  that  this  was  the  case.  But  that 
appears  to  me  immaterial  when  once  the  conclusion  is  arrived  at 
that  the  pursuer  was,  in  fact,  without  independent  advice,  and  was 
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led  by  his  father's  law  adviser  to  believe  that  he  was  acting  on  the 
pursuerfs  behalf. 

I  concur  in  the  opinions  expressed  by  the  Lobd  Ordinary  and 
Lord  EuTHERFURD  Clark. 

It  is  not  without  regret  that  I  have  arrived  at  the  conclusion 
that  the  interlocutor  must  be  reversed.  I  think  it  is  possible  — 
even  probable  —  that  the  arrangement  was  really  desirable  to  pro- 
tect the  pursuer  against  himself,  but  such  a  consideration  cannot 
be  allowed  to  weigh  for  a  moment.  To  support  the  instruments 
which  it  is  sought  to  reduce  might  be  desirable  if  it  were  possible 
in  the  present  case,  but  to  do  so  would  afford  a  mpst  dangerous 
precedent,  and  might  encourage  transactions  neither  as  honest  nor 
as  well  meant  as  the  present. 

I  do  not  think  that  throughout  the  negotiations  Mr.  Jamieson 
or  Sir  Eobert  Menzies  acted  otherwise  than  with  an  honest  desire 
to  bring  about  a  settlement  which  they  believed  to  be  for  the  pur- 
suer's good.  But  I  think  Mr.  Jamieson  committed  an  error  of 
judgment,  and  that  he  was  bound  either  to  have  advised  the  pur- 
suer to  the  best  of  his  ability  as  his  agent,  or  to  have  informed 
him  that  he  was  acting,  and  could  only  act,  for  Sir  Robert  Menzies, 
and  that  if  the  pursuer  wanted  legal  advice  as  to  his  own  position, 
or  suggestions  of  any  alternative  scheme,  he  must  seek  another 
legal  adviser. 

For  these  reasons  I  move  your  Lordships  that  the  interlocutor 
appealed  from  be  reversed,  and  the  interlocutor  of  the  Lord 
Ordinary  restored. 

Lord  Watson.  —  The  appellant,  who  is  the  only  son  of  the  re- 
spondent Sir  Robert  Menzies,  has  brought  this  action  for  the 
purpose  of  setting  aside  a  family  compact  for  resettlement  of  the 
estates  of  Menzies  and  Rannoch,  which  was  completed  by  them  in 
December,  1886.  Sir  Robert  was  heir  of  entail  in  possession  of 
the  estates.  The  appellant  was  heir  of  tailzie  next  entitled  to 
succeed,  and  would  have  had  power  in  the  event  of  his  succession 
to  disentail  without  consents,  and  to  acquire  the  estates  in 
fee-eimple. 

It  is  unnecessary  to  refer  in  detail  to  the  appellant's  pecuniary 
embarrassments  which  led  to  the  arrangement  now  challenged 
He  had  no  means  except  an  allowance  of  £600  a  year 
from  his  father  and  his  contingent  interest  in  the  *  en-    [*  141] 
tailed  estates.     On  several   occasions  he  incurred  debts 
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beyond  his  income,  and  borrowed  money  on  his  personal  credit  at 
60  per  cent  interest  in  order  to  pay  them.  These  loans  were  down 
to  the  year  1883  repaid  by  money  raised  with  his  father's  con- 
currence on  the  security  of  the  estates.  On  the  last  occasion  the 
appellant,  in  order  to  meet  an  acceptance  on  the  usual  terms,  for 
the  first  time  resorted  to  his  spes  successionis  as  a  source  of  credit. 
In  the  end  of  1882  he  obtained  an  advance  of  £5500  from  the 
Eagle  Assurance  Company  upon  a  poet-obit  bond  charging  his 
expectancy.  The  claim  of  the  company  was  settled  by  trustees 
under  a  heritable  bond  charged  by  consent  of  father  and  son  upon 
the  fee  of  the  estates,  who,  instead  of  a  discharge,  took  and  regis- 
tered an  assignation  in  their  favour  to  the  post-obit  bond,  which 
thus  continued  to  appear  on  the  face  of  the  record  as  a  first  en- 
cumbrance upon  his  reversionary  right.  The  appellant,  in  answer 
to  any  inquiry  as  to  the  reason  for  keeping  alive  the  post-obit  bond 
was  informed  by  Mr.  Jamieson,  the  family  agent,  that  if  the  bond 
were  discharged  he  would  be  enabled  to  raise  a  further  sum  as  he 
had  done  before,  whereas  "  if  the  bond  remains  on  the  property,  by 
being  transferred  to  trustees,  it  would  be  a  prior  security  affecting 
your  interests  in  the  estate,  and  would  therefore  render  it  more 
difficult,  or  perhaps  impossible,  to  raise  a  further  sum  on  your 
succession  during  your  father's  life."  That  intimation,  which  was 
probably  meant  to  act  as  a  check  upon  his  habits  of  extravagance, 
appears  to  have  been  accepted  by  the  appellant  as  an  assurance 
that  he  could  not  in  the  future  rely  upon  his  expectations  as  a 
certain  means  of  obtaining  advances  from  an  insurance  company. 

It  was  only  natural  that  Sir  Robert  Menzies  should  in  such  cir- 
cumstances be  unwilling  to  continue  a  course  of  encumbering  the 
estates  and  diminishing  his  own  income  for  the  purpose  of  paying 
debts  which  his  son  in  common  prudence  ought  not  to  incur ;  and 
that  he  should  also  be  apprehensive  that  hie  son  might  lower  the 
position  of  the  family  and  ruin  himself  by  anticipating  his  succes- 
sion. The  appellant  seems  to  have  been  quite  aware  of  his  father's 
views,  but,  notwithstanding,  he  again  got  into  debt  in  the  spring 
of  1885  before  leaving  with  his  regiment  for  Egypt,  and  raised 
money  on  an  acceptance  for  £3000,  which  was  retired  under  the 
arrangement  which  he  is  now  seeking  to  reduce. 

The  appellant  returned  to  this  country  in  the  end  of  July,  1885, 
and  communications  then  began  between  him,  his  father,  and  Mr. 
Jamieson,  which,  though  occfiisionally  interrupted,  terminated  in 
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the  transaction  of  which  he  now  complains.  During  the  whole 
period  for  which  these  negotiations  lasted,  the  appellant  was 
admittedly  in  pecuniary  dil&culties.  His  creditor  was  pressing  for 
payment  of  the  £3000  bill  with  interest^  and  latterly  seriously 
threatened  to  take  proceedings  against  him  in  bankruptcy. 

The  substance  of  the  arrangement  as  finally  adjusted  was,  that 
the  estates  were  to  be  disentailed  and  conveyed  to  trustees,  by 
whom  they  are  now  held  for  the  following  purposes.  During  his 
lifetime  Sir  Bobert  Menzies  is  to  continue  to  possess  and  manage, 
with  all  the  powers  which  he  previously  had,  save  that  of  disen- 
tailing. Upon  his  death,  the  appellant,  if  then  alive,  will  take  a 
liferent  interest  in  the  estates,  which  is  declared  to  be  strictly 
alimentary;  and  will  have  the  same  powers  of  jointuring,  and 
making  provisions  for  younger  children  which  were  permitted  by 
the  deeds  of  entail.  He  is  also  to  have  the  possession  and  manage* 
ment  of  the  estates,  but  subject  to  the  express  condition  that  in 
the  event  of  his  disposing  of  his  liferent  right  by  anticipation,  or  of 
its  becoming  liable  to  the  diligence  of  his  creditors,  the 
trustees  are  to  assume  possession,  *  and  pay  the  free  [•  142] 
income  to  him  as  an  alimentary  allowance,  with  power,  in 
their  discretion,  to  allow  him  to  occupy  rent  free  such  part  or 
parts  of  the  estate  as  they  may  think  proper.  Upon  the  deter- 
mination of  these  liferent  interests  the  trustees  are  directed  to 
convey  the  estates  in  fee-simple,  subject  to  all  debts  and  charges 
then  affecting  them,  to  the  eldest  heir-male  of  the  appellant's  body, 
whom  failing,  to  the  person  who  may  at  that  time  be  entitled 
to  the  baronetcy  of  Menzies.  Power  is  reserved  to  Sir  Robert 
Meuzies,  but  only  with  consent  of  his  son,  during  their  joint  lives, 
to  alter  the  purposes  of  the  trust. 

The  net  value  of  the  estates  in  1886,  after  deducting  debts  and 
rent-charges,  was  £245,000,  and  the  actuarial  value,  as  for  disentail, 
of  the  appellant's  spes  successionis  was  £149,900,  of  which  £65,000 
represented  the  value  of  his  contingent  right  of  fee.  Under  the 
trust  the  appellant  gives  up  all  interest  in  the  fee,  but  retains  his 
liferent  expectancy  subject  to  conditions  which  restrain  him  from 
alienating  or  borrowing  upon  its  security,  and  also,  after  the 
succession  opens,  involve  forfeiture  of  his  right  to  possess  the 
estates  in  the  event  of  his  incurring  debt.  The  immediate  benefits 
which  he  derived  from  the  transaction  consisted  in  his  getting  a 
sum  of  £6000,  raised  by  a  charge  upon  the  estates,  for  payment  of 
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his  debts,  and  a  legal  right  to  an  annuity  of  £900,  instead  of  a 
yearly  allowance  of  £600,  dependent  upon  his  &ther's  pleasure. 
But  the  evidence  adduced  for  him  shows — and  no  attempt  was 
made  to  contradict  it  —  that  by  burdening  his  expectancy  with  a 
capital  sum  of  £25,000,  he  could  without  difficulty  have  obtained, 
from  insurance  offices  of  good  standing  and  credit,  an  immediate 
advance  of  £6000,  and  an  annuity  of  £900  during  his  father's  life. 

Although  the  appellant  did  thereby  surrender  rights  in  expec- 
tancy which  were  of  considerable  value,  and  also  submitted  to 
restrictions  which  might  deprive  him  of  his  right  to  possess  the 
estates  after  his  father's  death,  I  find  it  impossible  to  say  that  in 
the  circumstances  the  terms  of  the  arrangement  were  unreasonable 
or  unfair.  On  the  contrary,  I  think  they  are  such  as  a  friendly 
adviser,  having  full  knowledge  of  these  circumstances  and  of  his 
legal  rights  and  powers  present  and  prospective,  might  with  perfect 
propriety  have  urged  the  appellant  to  accept  I  should  certainly 
hesitate  to  disturb  the  transaction  were  I  satisfied  that  in  becom- 
ing a  party  to  it  the  appellant  either  knew  his  own  rights  or  had 
the  benefit  of  independent  advice. 

The  case  presented  by  the  appellant,  in  the  argument  addressed 
to  the  House,  shortly  stated,  was  this  (1)  that  he  would  not  have  con- 
sented to  the  arrangement  had  he  not  believed  that  it  was  difficult, 
if  not  impossible,  for  him  to  rais^  money  upon  his  spes  successionis; 
(2)  that  his  belief  was  induced  by  representations  made  to  him  by 
Mr.  Jamieson,  in  communications  passing  between  them  with  re- 
ference to  the  arrangement ;  and  (3)  that  at  the  time  he  understood 
and  believed  that  Mr.  Jamieson  was  acting  as  his  agent  as  well  as 
his  father's,  although  he  subsequently  learned  that  such  was  not 
the  case.  That  these  allegations,  if  established,  are  sufficient  in 
law  to  infer  the  appellant's  right  to  rescind,  does  not  appear  to  me 
to  admit  of  serious  question.  Error  becomes  essential  whenever  it 
is  shown  that  but  for  it  one  of  the  parties  would  have  declined  to 
contract  He  cannot  rescind  unless  his  error  was  induced  by  the 
representations  of  the  other  contracting  party,  or  of  his  agent,  made 
in  the  course  of  negotiation,  and  with  reference  to  the  subject- 
matter  of  the  contract.  If  his  error  is  proved  to  have  been 
so  induced,  the   fact  that  the  misleading  representations  were 

made  in  good  faith  affords  no  defence  against  the  remedy 
[*  143]    *  of  rescission.    That  principle  has  been  recently  affirmed 

by  the  House  in  Adam  v.  Newhigging  (1888),  13  App. 
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Cas.  308;  Stewart  v.  Kennedy  (1890),  15  App.  Cas.  108,  17  R. 
(H.  L.)  25, —  a  Scotch  case ;  and  in  Evans  v.  Newfoundland  Bank, 
decided  this  week. 

Stewart  v.  Stewart,  6  CI.  &  F.  911,  and  M*L.  &  Rob.  401,  which 
was  relied  on  in  the  argument  for  the  respondents,  is  not  an 
authority  in  point.  In  that  case  a  lady  was  induced  to  enter  into 
a  compromise  of  litigated  claims  by  erroneous  advice  as  to  her 
legal  rights,  honestly  but  ignorantly  given  by  her  law-agent,  who 
also  acted  as  agent  for  the  other  parties  to  the  compromise.  The 
Lord  Chancellor  (Cottenham),  aflRrming  the  judgments  of 
the  Court  of  Session,  held  that  these  circumstances  did  not  entitle 
her  to  rescind.  His  Lordship  approved,  and  applied  the  doctrine 
laid  down  by  Lord  Stair  (Inst.  i.  17,  2),  to  the  effect  that  transac- 
tions for  the  settlement  of  doubtful  pleas  cannot  be  dissolved 
unless  there  be  "  deception  in  the  substance  of  the  act." 

I  have  read  the  whole  of  the  evidence  in  this  case,  oral  and 
documentary,  after  hearing  counsel,  with  the  result  that  I  have 
been  unable  to  find  any  conflict  of  testimony  involving  the  neces- 
sity of  considering  the  credibility  of  witnesses.  That  there  is  some 
room  for  difference  of  opinion  as  to  the  inference  which  ought 
to  be  derived  from  their  statements  is  sufficiently  evidenced  by  the 
judgments  in  the  Courts  below.  Two  observations  were  suggested 
by  its  perusal  which  I  think  it  right  to  make.  In  the  first  place, 
I  think  it  is  unfortunate  that  the  record  should  have  contained 
sweeping  charges  of  conspiracy  and  fraud  against  two  of  the 
respondents,  which  are  completely  refuted  by  the  proof.  I  am 
satisfied  that  neither  Sir  Robert  Menzies  nor  Mr.  Jamieson  was 
guilty  of  aught  approaching  to  intentional  deceit.  And  although 
it  is  a  circumstance  of  no  materiality  to  the  case  which  the 
appellant  has  submitted  for  our  decision,  I  am  also  satisfied  that 
these  gentlemen  honestly  believed  that  it  would  be  for  the  eventual 
interest  of  the  appellant  that  his  powers  of  anticipating  his 
succession,  and  alienating  the  fee  of  the  estates,  should  be  restricted. 
In  the  second  place,  whilst  it  is  impossible  to  refer  with  approval 
to  his  habit  of  contracting  debt,  or  to  the  way  in  which  it  was 
incurred,  I  am  quite  unable  to  assent  to  the  comments  which  were 
made  by  one  of  the  learned  Judges  of  the  Second  Division  upon 
the  character  and  truthfulness  of  the  appellant.  So  far  as  I  am 
able  to  judge,  his  testimony  was  given  with  perfect  honesty,  and  it 
is  borne  out  by  the  contemporary  writings  in  process. 
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I  shall  not  occupy  your  Lordships'  time  by  examining  the 
evidence  in  detail,  but  shall  content  myself  with  stating  the  con- 
clusions of  fact  to  which  it  has  led  me.  Those  passages  in  the 
oral  proof  and  documents  which  have  chiefly  influenced  my 
opinion  are  all  cited  or  noticed  by  the  Lord  Ordinaby  ^  and  Lord 
RuTHERFURD  Clark,*  and  have  already  been  referred  to  by  the 
Lord  Chancellor. 

If  the  existence  of  the  first  encumbrance  of  £5000  had  been  a 
practical  bar  to  the  appellant's  obtaining  a  further  advance  upon 
the  security  of  his  spes  sticcessionis,  it  seems  tolerably  clear  that  in 
1885  and  1886  the  only  choice  left  him  waa  between  bankruptcy 
and  its  consequences  on  the  one  hand,  and  the  acceptance  of 
such  terms  as  his  father  might  be  willing  to  concede  on  the  other. 
Mr.  Jamieson  states  that  he  was  "  extremely  averse  to  a  resettle- 
ment of  the  estates/'  and  desired  to  retain  the  power  of  dealing 
with  the  property  as  he  chose  should  he  happen  to  survive  his 
father.  The  appellant's  own  evidence  distinctly  favours  the  view 
that  he  would  have  broken  oflf  the  negotiations,  and  would  have 
refused  to  disentail  and  resettle,  if  he  had  been  told  of 
[*  144]  any  other  *  method  of  procuring  the  money  which  he 
required.  I  therefore  credit  the  appellant's  statement 
that  he  would  not  have  consented  to  the  arrangement  of  1886 
unless  he  had  been  under  the  conviction  that  he  could  not  obtain 
money  by  charging  his  expectancy. 

The  learned  Judges  of  the  majority  lay  considerable  stress  upon 
the  fact  that  the  appellant's  dealings  with  the  Eagle  Assurance 
Company  in  1882  betray  his  knowledge  of  the  way  in  which  his 
expectancy  could  be  turned  to  pecuniary  account.  So  far  1  agree, 
but  I  am  at  a  loss  to  discover  any  reason  for  his  not  availing 
himself  of  that  knowledge  and  paying  his  debts  in  1885,  save  that 
which  he  himself  assigns.  If  the  appellant  really  believed  that 
he  could  raise  suflBcient  funds  to  meet  his  debts  by  simply  repeat* 
ing  the  process  he  adopted  in  1882,  why  did  he  permit  himself  to 
be  driven  by  a  creditor  to  the  verge  of  bankruptcy,  and  then  extri- 
cate himself  by  entering  into  an  arrangement  to  which  he  was 
"  extremely  averse  "  ?  His  conduct  is  intelligible  if,  as  he  says,  he 
had  been  induced  to  believe  that  the  first  charge  on  his  expectancy 

1  The  judgmenta  here  referred  to  are  folly  stated  in  the  sammary  of  the  eri- 

set  out  at  length  in  a  note  to  the  report  in  dence  given  in  the  text  of  the  report,  here 

20  Rettie,  at  pp.  Ill,  122.    The  substance  reproduced.  —  R.  C. 
of  the  passages  referred  to,  are  however. 
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stood  in  the  way  of  further  borrowing  upon  it.  There  certainly  is 
to  be  found,  in  the  letters  addressed  to  him  by  Mr.  Jamieson, 
sufficient  warrant  for  that  belief.  I  doubt  not  that  the  passages 
to  which  I  refer  were  only  intended  by  Mr.  Jamieson  to  indicate 
that,  in  his  opinion,  the  scheme  of  resettlement  was  a  reasonable 
one,  and  one  which  the  appellant  might  with  propriety  accept ; 
but  the  only  alternatives  which  they  suggest  are  ruin  or  his 
father's  terms.  I  should  not  attach  much  importance  to  expres- 
sions like  these  taken  by  themselves;  but  they  must  have  had 
a  peculiar  significance  for  the  appellant  who  had  already  been 
informed  that  the  charge  upon  his  expectancy  was  kept  up  for  the 
very  purpose  of  preventing  further  borrowing. 

There  seems  to  be  no  doubt  that  from  first  to  last  the  appellant 
had  not  the  advice  and  assistance  of  an  agent  I  can  hardly 
conceive  that  any  law-agent  employed  in  his  behalf  in  a  matter  of 
such  delicacy  should  have  kept  himself  in  the  background,  and 
should  never  have  taken  part  in  the  negotiations,  or  in  the 
preparation  and  adjustment  of  the  deeds  by  which  his  client's 
interests  were  to  be  affected.  But  the  matter  does  not  rest  there. 
It  is  clear  that  the  appellant,  and  I  think  his  father  also,  under- 
stood that  Mr.  Jamieson  was  acting  for  both  of  them.  So  late  as 
June,  1886,  Sir  Robert,  in  writing  Mr.  Jamieson,  stated  that  he  had 
suggested  that  the  appellant  should  employ  another  agent,  "  but  he 
preferred  remaining  with  you,  and  I  allowed  it  to  be  so."  That 
impression  was  not  shared  by  Mr.  Jamieson,  who  frankly  states 
that  he  acted  throughout  as  agent  for  Sir  Robert  only,  and  that  he 
would  not  have  felt  it  to  be  consistent  with  his  duty  to  the  father 
to  suggest  to  the  son  the  possibility  of  extricating  himself  from  his 
embarrassments  by  borrowing  on  his  expectancy. 

For  these  reasons  I  concur  in  the  judgment  which  has  been 
proposed  by  the  Lord  Chancellor.  I  have  made  no  allusion  to 
the  mutual  reference  to  three  friends  which  was  founded  on  by  the 
respondents,  because  it  appears  to  me  that  the  agreement  to 
refer  is  open  to  precisely  the  same  objections  as  the  arrangements 
which  followed 

Lord  Ashbourne.  —  I  think  this  case  may  well  be  decided  with- 
out any  impeachment  of  the  personal  honour  or  truthfulness  of  the 
parties.      Sir   Robert  Menzies   was   only  desirous   to  settle   the 
property  in  the  way  which  he  believed  was  best  in  the  interests  of 
VOL.  XXIV.  —  48 
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his  son,  title,  aud  estate,  and  with  no  idea  of  any  personal  advan- 
tage to  himself.  Mr.  Jamieson,  although  he  may  have 
[*  145]  *  acted  without  due  caution  and  appreciatio;i  of  the 
position,  was  thinking  solely  of  his  duty  to  Sir  Bobert 
Menzies  and  his  estate.  Captain  Menzies,  the  appellant,  in 
impeaching  the  deed  of  1886,  has,  I  think,  done  so  in  both  his 
correspondence  and  oral  evidence  without  any  undue  rancour, 
giving  his  testimony  under  difi&cult  circumstances  neither  unfairly 
nor  untruthfully.  I  deem  it  only  fair  to  the  pursuer  to  say  that  I 
am  unable  to  concur  in  the  harsher  view  of  his  evidence  taken  by 
the  Lord  Justice-Clerk,  which  did  not  appear  to  have  occurred  to 
Lord  Low,  who  witnessed  his  demeanour.  Having  thus  put  aside 
the  merely  personal  aspect  of  the  case,  the  facts  upon  which  your 
Lordships'  decision  must  turn  lie  within  a  narrow  compass.  The 
father  was  anxious  for  a  resettlement  of  the  property  to  save  it 
from  the  possible  consequences  of  his  son's  extravagance-  The 
son  was  extremely  averse  to  that  resettlement.  The  terms  the 
father  was  willing  to  give  to  the  son  to  procure  his  consent  were 
moderate  —  with  our  present  knowledge  of  the  position  they 
were  inadequate.  The  son  only  consented  when  satisfied  that  the 
only  alternative  to  the  acceptance  of  his  father's  terms  was  ruin ; 
that  if  he  did  not  concur  he  would  rapidly  be  made  a  bankrupt 

This  belief  on  the  part  of  the  son  was  wholly  caused  by  Mr. 
Jamieson.  His  letter  of  the  26th  August,  1885,  leaves  no  room  for 
doubt  on  the  subject,  and  its  statements  colour  the  entire  case. 
Nothing  occurred  after  that  date  to  weaken  or  recall  the  impression 
thus  produced  in  the  pursuer's  mind.  He  believed  he  must  concur 
in  his  father's  terms  or  he  would  be  ruined.  He  believed  that  he 
would  be  made  a  bankrupt  and  lose  his  commission  if  he  did  not 
consent  to  them.  This  belief  was  caused  by  Mr.  Jamieson,  and 
fostered  by  every  letter  and  statement  of  that  gentleman.  The 
statement  in  fact  was  entirely  unfounded.  There  was  another 
alternative  besides  ruin  and  bankruptcy.  Eespectable  insurance 
companies,  with  less  burden  on  the  estate  and  greater  liberality  to 
himself,  could  have  extricated  him  readily  from  all  his  difficulties. 

I  am  unable,  after  a  careful  perusal  of  the  powerful  cross- 
examination  to  which  he  was  subjected,  to  arrive  at  a  clear 
conclusion  as  to  when  Mr.  Jamieson  himself  was  aware  of  the 
availability  of  appeals  to  insurance  companies.  He  is  in  a  disa- 
greeable dilemma.     If  he  knew  of  it  on  the  26th  August,  1885,  or 
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any  time  before  the  completion  of  the  contract  between  father  and 
son,  I  think  his  statements  as  to  ruin  should  have  been  modified, 
and  different  suggestions  given.  If  he  did  not  know  of  it,  then  he 
had  no  business  recklessly  and  without  due  inquiry  to  put  the 
pursuer  under  the  impression — the  impression  alone  which 
induced  him  to  submit  —  that  nothing  but  ruin  and  bankruptcy 
stared  him  in  the  face  unless  he  assented  to  the  father's  terms. 

Wliat  was  Mr.  Jamieson's  position  ?  He  was  the  family  agent 
and  legal  adviser  of  the  Menzies  family.  He  had  taken  part  in  the 
adjustment  of  several  of  the  money  difficulties  of  the  son.  He  had 
made  the  statements  under  his  own  hand  in  the  letter  of  the  26th 
August,  1885.  He  had  admittedly  acted  as  the  common  agent 
to  carry  out  all  the  details  of  the  resettlement  He  was,  therefore, 
a  man  in  whose  position,  character,  authority,  and  representations, 
the  pursuer  would  have  the  most  absolute  reliance,  as  Mr. 
Jamieson  must  have  thoroughly  well  known.  Mr.  Jamieson, 
however,  says  that  in  making  the  arrangement,  the  contract,  the 
negotiations  for  the  resettlement,  he  was  acting  solely  as  agent  for 
Sir  Kobert  Menzies,  and  gave  no  care  to  the  interests  of  the 
pursuer.  As  the  son  had  no  one  else  he  entered  into  this  great 
contract  affecting  his  property  and  his  whole  future  with- 
out any  agent  or  any  separate  legal  *  adviser.  Indeed,  as  [*  146] 
pointed  out  in  the  clear  and  persuasive  judgment  of  Lord 
EuTHERFURD  Clark  (on  which  I  would  be  satisfied  to  rest  my  own 
opinion),  "  He  was  in  fact  in  a  much  more  unfortunate  position. 
He  thought  that  he  had  an  agent  and  he  had  none.  He  thought 
that  Mr.  Jamieson  was  acting  as  his  agent  and  attending  to  his 
interests." 

How  is  this  absence  of  any  independent  adviser  sought  to  be 
explained  ?  Mr.  Jamieson  insists  that  he  always  stated  to  the 
pursuer  he  was  Sir  Eobert's  agent.  Take  it  so.  I  do  not  believe, 
however,  that  he  ever  explained  with  anything  like  the  fulness 
or  the  clearness  suggested  in  his  cross-examination  that  he  was 
paying  no  attention  and  giving  no  care  to  the  interests  of  his  son. 
Knowing  the  relations  which  had  always  existed  between  the 
parties,  the  part  which  he  had  taken  before,  and  which  he  took 
after,  he  was  bound  to  be  most  explicit,  and  I  think  it  would  have 
been  only  reasonable  to  make  sure  by  express  suggestion  or  direct 
question  that  the  prudence  of  having  a  separate  legal  adviser  was 
fully  known  to  and  considered  by  the  son. 
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But  further  explanations  are  given.  It  is  said  that  the  son 
knew  everything,  that  his  experience  about  money  and  loans  and 
business  was  so  great  that  he  could  take  care  of  himself.  It  is 
absurd  to  suggest  that  the  pursuer,  without  any  independent 
adviser,  was  on  equal  terms  with  his  father  and  Mr.  Jamieson 
together.  Mr.  Jamieson  points  out  that  he  knew  he  could  sell  his 
reversion,  but  that  he  (Mr.  Jamieson)  had  advised  him  it  would 
be  ruinous.  Mr.  Jamieson  also  points  out  that  he  knew  how  to 
apply  to  insurance  companies,  as  he  had  had  a  dealing  with  the 
Eagle  Company.  Here,  as  all  through,  comes  the  advice  of  Mr. 
Jamieson  into  the  life  of  this  young  man.  He  had  advised  him 
that  the  assignment  of  the  Eagle  Insurance  Company's  bond  to 
trustees  "  would  render  it  more  difl&cult,  if  not  impossible,  to  raise 
a  further  sum  on  your  succession  during  your  father's  lifetime." 
It  thus  appears  that  the  knowledge  of  the  pursuer  of  the  saleability 
of  the  reversion,  and  of  the  existence  of  insurance  companies,  was 
hampered  by  the  recollection  of  Mr.  Jamieson's  own  statement  to 
him  that  the  one  was  ruinous  and  the  other  either  difficult  or 
impossible,  thus  strengthening  his  belief  in  August,  1885,  that  ruin 
and  bankruptcy  were  the  sole  alternatives  to  acceptance  of  his 
father's  terms. 

Then  it  is  suggested  against  the  pursuer  that  he  left  his  father 
and  Mr.  Jamieson  under  the  impression  that  he  had  a  separate 
independent  adviser.  I  at  once  put  aside  the  suggestion  that 
either  believed  he  had  such  an  adviser.  The  whole  course  of 
dealing  and  tone  of  the  correspondence  negatives  the  idea.  In  the 
letter  of  5th  October,  1885,  Captain  Menzies  writes  to  Mr. 
Jamieson :  "  I  received  a  letter  from  S.  Engel  yesterday,  so  I 
have  referred  him  to  you."  Is  that  the  language  of  a  man  who 
then  had  another  legal  adviser  ?  In  the  month  of  June,  1886,  Sir 
Robert  Menzies  wrote  to  Mr.  Jamieson:  "I  wished  Neil  to 
employ  Mr.  Mann,  but  he  preferred  remaining  with  you,  and  I 
allowed  it  to  be  so."  How  can  either  Sir  Eobert  Menzies  or  Mr. 
Jamieson  be  listened  to  if  they  suggest  that  after  that  letter  they 
did  or  could  believe  that  the  pursuer  looked  to  any  one  else  than 
Mr.  Jamieson  for  advice  and  protection  ?  On  the  9th  November, 
1886,  Mr.  Jamieson  writes  to  the  pursuer :  "  It  wUl  be  necessary 
that  you  should  have  a  separate  agent  to  act  for  you  in  this  action, 
and  if  you  approve,  I  propose  to  ask  Mr.  Mann  to  attend  to  your 
interests  therein."    If  Mr.  Jamieson  believed  that  the  pursuer  had 
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another  independent  law  adviser,  would  he  not  have  asked  his 
name,  and  to  be  put  in  communication  with  him  ?  Does  not  that 
letter  imply  that  Mr.  Jamieson  had  been  attending  to  his 
interests  *  theretofore,  but  that  it  had  then  become  [*  147] 
technically  necessary  to  have  a  separate  adviser  ?  In  my 
opinion  the  pursuer  placed  absolute  reliance  in  Mr.  Jamieson,  and 
both  he  and  Sir  Eobert  Menzies  must  be  held  to  have  known  it. 

I  therefore  have  arrived,  on  the  evidence,  at  the  following  clear 
conclusions:  (1)  The  pursuer  had  no  independent  adviser;  (2) 
he  did  not  know  of  the  insurance  office  alternative ;  (3)  if  he  had 
had  any  such  knowledge  he  never  would  have  agreed  to  his 
fathers  terms;  (4)  he  believed  that  there  was  no  alternative  to 
accepting  the  conditions  proposed  than,  his  ruin  and  bankruptcy ; 
(5)  that  belief  was  caused  wholly  by  the  representations  of  Mr. 
Jamieson,  whose  position  I  have  already  described. 

It  is  manifest  that  to  support  such  an  arrangement  as  is  here 
impeached  there  should  have  been  perfect  openness  —  uberrima 
fides.  Here  there  was  neither  a  common  agent  deliberately 
selected  by  both  parties  to  have  regard  to  their  interests,  and 
work  out  the  best  result  his  experience  and  knowledge  could 
suggest,  nor  a  separate  adviser  for  each  party.  The  pursuer  never 
was  apprised  of  the  true  position  of  Mr.  Jamieson  towards  himself 
as  disclosed  in  cross-examination,  nor  warned  of  the  prudence  of 
having  separate  advice.  He  was  left  to  act  on  imfounded  repre- 
sentations and  a  baseless  belief,  and  how  can  such  a  resettlement 
stand?  The  case  Stewart  v.  Stewart,  6  CI.  &  F.  911,  so  much  re- 
lied upon  by  the  Solicitor-General  for  England,  has,  in  my  opinion, 
no  application.  The  facts  are  entirely  different  from  those  of  the 
case  before  your  Lordships,  and  the  Lord  Chancellor  in  his 
judgment  said :  *'  The  pursuer's  cftse  must  stand  upon  an  im- 
puted error  in  law  of  the  common  agent."  In  the  present  case 
the  main  contention  of  Sir  Eobert  Menzies  is  that  Mr.  Jamieson 
is  not  a  common  agent.  The  words  of  Lord  Cairns  {Smith  v. 
Reese  River  Co.,  L.  E.  4  H.  L.  79)  are.  very  much  in  point :  "  I 
apprehend  it  to  be  the  rule  of  law  that  if  persons  take  upon  them- 
selves to  make  assertions  as  to  which  they  are  ignorant  whether 
they  are  true  or  untrue,  they  must  in  a  civil  point  of  view  be  held 
as  responsible  as  if  they  had  asserted  that  which  they  knew  to  be 
untrue."  Here  the  unfounded  assertions  of  Mr.  Jamieson  played 
the  principal  part  in  the  whole  transaction.     Having  regard  to  the 
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experience  and  character  of  Mr.  Jamieson,  and  the  respect  in 
which  he  was  held  by  both  father  and  son,  it  is  well  also  to  recall 
the  language  of  Mr,  Justice  Maule  {Evans  v.  EdmundSy  13  C.  B. 
777) :  "  When  a  man  makes  a  statement  which  he  does  not  know 
to  be  true,  he  takes  upon  himself  to  warrant  his  own  belief  of  the 
truth  of  that  which  he  so  asserts."  The  fact  that  Mr.  Jamieson 
had  good  intentions  cannot  save  his  principal  from  the  legal  con- 
sequences of  his  statements,  for  Sir  G.  Jessel,  M.  R  (^Smith  v. 
Chadvnck,  20  Ch.  Div.  44),  has  well  pointed  out  that  "  a  man  can- 
not be  allowed  to  escape  merely  because  he  has  good  intentions, 
and  did  not  intend  to  defraud." 

In  my  opinion,  the  judgment  should  be  reversed,  although  I 
have  arrived  at  the  conclusion  with  some  regret. 

Lord  Field.  —  I  also  am  of  opinion  that  this  appeal  should  be 
allowed,  and  that  the  interlocutor  of  the  Lord  Ordinary  should 
be  restored. 

It  is,  I  think,  agreed  on  all  hands  that  the  allegations  of  fraud 
and  circumvention  on  the  part  of  the  defenders,  contained  in  the 
condescendence,  not  only  are  not  sustained  by  the  evidence,  but, 
so  far  as  they  impute  any  moral  fraud,  have  not  the  slightest 
foundation  in  fact,  and  that  if  the  pursuer  is  entitled  to  the  relief 
which  he  claims,  his  case  must  be  rested  upon  some  other  grounds. 
I  am  satisfied,  as  my  noble  and  learned  friends  are,  that 
[*  148]  the  defenders  had  no  *  desire  or  intention  whatever  of 
taking  any  unfair  advantage  of  the  appellant,  and  were 
not  actuated  by  any  other  than  honourable  and  praiseworthy 
motives  in  honestly  endeavouring  to  save  the  family  estates,  and 
the  pursuer  himself,  from  what  they  regarded  as  the  almost  inev- 
itable result  of  his  continuing  the  course  of  imprudent  conduct 
which  he  had  so  repeatedly  manifested. 

But  there  is  a  narrower  ground,  and  one  much  less  disagreeable, 
upon  which  the  appellant's  claim  may  be  made  good.  This  is  one 
of  a  numerous  class  of  cases  in  which  family  arrangements  deal- 
ing with  the  future  interests  of  heirs  or  other  persons  entitled  in 
expectancy  have  come  into  question.  In  such  cases  it  has  been 
long  settled  (whether  rightly  or  not  is  not  now  in  question),  on 
grounds  of  public  policy,  that  the  existence  of  actual  moral  fraud  is 
not  an  essential  element  of  the  claim  to  relief.  If  it  appears  that  a 
party  to  such  an  arrangement  has  been  induced  to  part  with  very 
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valuable  future  rights  for  a  substantially  inadequate  pecuniary  con- 
sideration, he  being  under  great  pecuniary  embarrassment,  not  only 
without  independent  advice  as  to  his  rights  and  interests,  but  in- 
duced to  do  so  by  what  was  a  misrepresentation  in  fact,  however 
honestly  made  in  intention,  such  an  arrangement  cannot  stand. 
Necessity  and  weakness  on  the  one  side,  and  advantage  in  fact  on 
the  other,  gained  by  a  representation  untrue  in  fact,  and  materially 
inducing  to  the  bargain,  render  it  contrary  to  good  conscience. 

The  question  in  the  present  case,  therefore,  for  your  Lordships 
to  decide  is,  whether  any  of  the  elements  which  I  have  indicated, 
sufi&cient  to  avoid  the  transaction,  are  established  by  the  evidence. 
Now,  it  cannot  be  doubted  but  that  the  pursuer  was  at  the  time 
of  the  negotiations  for  the  resettlement  in  the  greatest  pecuniary 
embarrassment  —  nothing  short  of  the  immediate  advance  of  a 
large  sum  of  ready  money  could  save  him  from  bankruptcy  and 
the  loss  of  his  commission.  Neither  is  there  room  for  doubt  but 
that  the  resettlement  could  only  have  been  enforced  against  him 
at  the  instance  of  his  father  by  the  payment  of  an  enormously 
greater  sum  than  that  actually  involved  in  the  operation.  That 
this  is  so  appears  clearly  from  Mr.  Jamieson's  letter-  of  28th 
October,  1885,  in  which  he  says  that  the  proposal  for  resettlement 
is  not  one  which  gives  compensation  to  the  full  amount  or  any- 
thing like  it  for  the  pursuer's  consent;  but  he  announces  the 
father's  final  decision  that  if  the  pursuer  comes  to  him,  "  as  un- 
fortunately," he  says, "  you  are  obliged  to  do,  they  are  the  terms 
which,  although  not  fair  to  you,  he  requires."  It  is  also  es- 
tablished that  the  pursuer's  immediate  necessities  could  have  been 
otherwise  satisfied  by  charging  his  succession  with  a  sum  of  money 
very  slightly  in  excess  of  that  which  was  actually  charged  upon 
the  estates ;  and  it  is,  I  think,  clear  beyond  all  doubt  that  if  the 
pursuer  had  been  made  aware  of  those  means  of  staving  off  his  imme- 
diate diflSculties  his  declared  aversion  to  that  mode  of  placing  his 
estates  in  trust  would  have  rendered  him  only  too  glad  to  have 
availed  himself  of  the  comparatively  easy  alternative.  Was  he 
then  in  fact  aware  or  made  aware  that  that  course  was  open  to 
him  ?  I  think  not.  It  is  true  that  he  was,  in  my  judgment,  far 
from  being  other  than  an  intelligent  man,  and  it  is  clear  that  he 
had  had  experience  a  few  years  before  in  raising  money  by  insur- 
ance ;  but  the  result  of  that  operation  havmg  been  to  place  upon 
the  register  a  charge  which  was  intended  to  be  a  bar  or  hindrance 
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to  his  repeating  the  experiment,  and  he  having  been  told  by  Mr. 
Jamieson  that  such  was  its  object  and  effect,  I  think  it  may 
well  be  that  he  had  come  to  the  conclusion  that  there  was  no 
way  open  to  him  of  satisfying  his  wants,  except  by  obtain- 
[*  149]  ing  his  father's  consent  to  an  *  advance  on  the  estates 
in  the  way  proposed,  or  through  money-lenders,  the  alter- 
native being  bankruptcy. 

Then,  if  he  had  no  other  experience,  had  he  any  independent 
adviser  ?  I  am  quite  satisfied,  for  the  reasons  already  given,  that 
he  neither  had  nor  was  supposed  by  the  other  parties  to  the 
arrangement  to  have  any  such.  And  this  brings  me  to  what 
seems  to  me  to  be  the  material  question  in  the  case  —  was  he 
made  aware  by  Mr.  Jamieson  that  this  alternative  of  raising 
money  enough  to  satisfy  the  debts  and  provide  for  an  allowance 
was  easy,  or  was  he  misled  by  any  material  misrepresentation 
made  by  Mr.  Jamieson  and  so  induced  to  give  his  reluctant  con- 
sent to  the  resettlement  ? 

Now,  in  addition  to  the  expressions  contained  in  the  letter  to 
which  I  have  already  referred,  it  is  clear  from  Mr.  Jamieson's 
letter  of  the  26th  August,  1885,  that  at  the  crucial  interviews 
between  him  and  the  appellant  on  the  previous  day,  when  after 
some  hours*  consideration  the  latter  gave  his  consent  to  the  re- 
settlement, Mr.  Jamieson  expressly  stated  to  the  latter  that  he 
did  not  see  how  the  appellant  could  pay  his  debts  unless  with  the 
father's  assistance,  and  upon  his  terms,  and  he  had  previously 
pointed  out  to  him  that  without  some  such  arrangement  there  was 
nothing  before  him  but  ruin.  This  account  of  the  interview  is 
concurred  in  by  the  appellant,  who  says :  "  I  was  extremely 
averse  to  a  resettlement,  but  he  said  he  did  not  see  how  I  could 
l^ay  the  debts  without  my  father's  assistance,  and  except  upon  his 
terms.'*  In  1886  again,  when  Sir  Eobert  had  declined  to  acquiesce 
ill  iho  award  of  the  three  friends,  Mr.  Jamieson  says :  "  I  am 
tnakiiig  a  final  appeal  to  him  to  give  way,  but  feel  that  I  see 
untliiug  except  your  accepting  Sir  Eobert's  terms  or  allowing  Engel 
III  ^\i  on  with  the  threatened  bankruptcy  proceedings."  Indeed, 
Mi\  Jiuuieson,  as  I  understand,  does  not  dispute  the  use  by  him  of 
l\m  Irtuj^unge;  but  he  in  effect  says:  "My  understanding  was 
(hat  N\nl  came  to  me,  as  his  father's  solicitor,  for  the  purpose  of 
«?*\HHtainiwg  from  me  upon  what  terms  his  father  would  consent 

Vhv^  raising  of  the  money  upon  the  security  of  the  e^tes,  and 
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all  I  intended  to  do  was  to  convey  to  him  his  father's  final  deci- 
sion, and  I  did  not  intend,  nor  did  the  appellant  understand  me  as 
intending,  to  convey  to  him  that  there  was  absolutely  no  other 
way  of  raising  the  money  except  through  money-lenders."  But 
giving  Mr.  Jamieson  the  benefit  of  this  view,  the  question  is 
whether  this  language  was  not  reasonably  such  as  to  lead  the 
appellant  to  understand  it  in  the  sense  in  which  I  think  he  did. 
I  am  obliged  to  answer  that  question  in  the  affirmative.  I  think 
that  the  relations  between  Mr.  Jamieson  and  the  appellant  were 
such  that  the  appellant  was  entitled  to  regard,  and  did  regard,  Mr. 
Jamieson  as  his  friend  and  confidential  adviser,  and  not  merely  as 
his  father's  solicitor  and  medium  of  communication,  and  having 
regard  only  to  the  views  and  intentions  of  the  latter,  and  that 
when  the  appellant  was  told  by  a  man  of  so  high  a  position  as  a 
gentleman  and  a  man  of  business  that  he  saw  no  alternative  but 
to  consent  to  his  father's  views,  he  was  induced  by  that  to  give 
his  consent. 

Mr.  Jamieson  does  not  deny  that  he  was  aware  of  the  suggested 
alternative  of  raising  sufficient  money  to  pay  the  debts  and  provide 
for  the  necessary  allowance  by  raising  a  few  thousands  more  than 
the  encumbrance  actually  created,  but  he  says  that  he  considered 
that  his  duty  to  the  baronet  prevented  his  suggesting  a  course 
which  would  have  left  the  estates  in  the  control  of  the  appellant. 
But  assuming  that  such  was  his  duty  to  the  father  (and  I  by  no 
means  say  that  it  was  not),  Mr.  Jamieson  did  not  realise 
that  he  had  by  his  *  conduct  and  asseverations  created  [*  150] 
a  duty  towards  the  appellant,  either  to  give  him  the  best 
advice  under  all  the  circumstances  so  as  to  enable  him  to  exercise 
his  own  independent  judgment,  or  to  point  out  to  him  that  he 
must  no  longer  look  to  him,  but  consult  some  independent  adviser, 
who  would  be  able  to  make  him  thoroughly  understand  his  posi- 
tion and  rights,  actual  or  prospective,  and  the  best  course  to  pursue 
to  relieve  himself  from  his  actual  embarrassment.  At  all  events, 
he  should  have  carefully  avoided  the  use  of  any  language  calcu- 
lated to  mislead  the  appellant. 

It  is,  I  think,  out  of  the  question  to  suppose  that  if  Neil 
Menzies  had  been  told  by  Mr.  Jamieson,  or  by  any  independent 
adviser,  that  he  could  pay  his  debts  and  save  his  control  over  the 
estates  by  the  alternative  of  insurance  and  without  his  father's 
consent,  he  would  have  consented  to  the  resettlement. 
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Lord  Hannen.  —  I  have  come  with  reluctance  to  the  conclusion 
at  which  your  Lordships  have  arrived,  that  this  appeal  should  be 
allowed.  I  say  with  reluctance,  because  I  fuUy  believe  that  the 
transaction  embodied  in  the  deeds  now  sought  to  be  set  aside  was 
reasonably  regarded  by  Sir  Eobert  Menzies  and  Mr.  Jamieson  as 
most  beneficial  to  the  pursuer,  whom  they  desired  to  protect 
against  his  own  extravagance.  But  I  think  that  in  order  to 
attain  this  good  object  Mr.  Jamieson,  in  his  character  of  agent  of 
Sir  Robert  Menzies,  made  statements  which  were  not  true,  which 
he  was  not  justified  in  making,  and  which  misled  the  pursuer  and 
induced  him  to  consent  to  disadvantageous  terms  which  he  would 
not  otherwise  have  accepted. 

At  the  time  of  the  transaction  now  in  question,  Sir  Robert 
Menzies  was  heir  of  e itail  in  possession  of  certain  estates.  The 
pursuer  is  his  only  son,,  and  on  the  death  of  his  father  would 
have  been  entitled  to  the  estates  in  fee-simple. 

The  effect  of  the  instruments  now  sought  to  be  set  aside  is  to 
disentail  the  estates,  to  convey  them  to  trustees  in  trust  for  Sir 
Robert  Menzies  in  liferent,  thereafter  for  the  pursuer  in  liferent, 
then  for  the  heirs-male  of  his  body,  whom  failing  the  estates  go 
in  fee  to  the  person  entitled  to  the  Baronetcy  of  Menzies,  and  an 
additional  debt  of  £22,700  was  to  be  charged  upon  the  estates. 

The  gross  value  of  the  estates  was  £320,000 ;  the  value  of  the 
pursuer's  expectancy  which  Sit  Robert  Menzies  would  have  had 
to  pay  him  upon  compulsory  disentailment  would  have  been 
nearly  £150,000.  For  the  surrender  of  the  valuable  rights  pos- 
sessed by  the  pursuer  he  was  to  obtain  the  payment  of  debts  to 
the  extent  of  £6000,  he  was  to  receive  £600  a  year  from  his  father, 
and  £300  a  year  to  be  purchased  with  money  borrowed  upon  the 
security  of  the  estates. 

It  is  clear  that  the  pursuer  was  unwilling  in  the  first  instance 
to  accept  these  terms.  How  was  he  induced  to  withdraw  his 
opposition  ?  The  pursuer  had  no  independent  legal  adviser.  Mr. 
Jamieson  was  the  family  solicitor,  and  the  whole  transaction 
was  conducted  through  him.  He  says  that  his  position  through- 
out was  that  of  professional  adviser  to  Sir  Robert  Menzies  alone, 
and  that  he  never  took  upon  himself  the  duty  of  advising  the 
pursuer.  If  this  were  so,  it  was  still  the  duty  qi  Mr.  Jamieson  not 
to  misrepresent  the  facts  to  the  pursuer,  and  I  think,  moreover, 
that  he  lod  him  to  believe  that  he  was  advising  him  in  his  interest 
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as  well  as  that  of  his  father.  Then,  in  a  letter  of  18th  June,  1885, 
he  wrote  to  the  pursuer  that  having  regard  to  the  position  he 
occupied  with  reference  to  Sir  Robert  Menzies  and  himself,  he 
must  inform  Sir  Eobert  of  a  new  liability  of  the  pursuer, 
and  he  says  later  in  the  letter  cited :  "  The  *  only  sug-  [*  151] 
gestion  which  occurs  to  me  for  extricating  matters  from 
their  present  most  painful  position  is  that  you  and  he  should 
arrange  to  disentail  the  whole  estates  and  put  them  in  trust,"  &c. ; 
and  in  a  later  letter  of  3rd  August,  1885,  after  making  substantially 
the  same  proposals,  he  adds :  "  I  venture  to  throw  out  these 
suggestions  from  myself,  and,  as  you  will  understand,  without  any 
authority  from  or  communication  on  the  subject  with  your  father, 
who  does  not  know  I  have  written  on  the  matter  at  all."  This 
was  scarcely  an  accurate  statement  of  the  facts,  as  he  had  on  the 
28th  July,  1885,  written  to  Sir  Robert :  "  May  I,  at  the  risk  of 
seeming  to  give  advice  where  it  is  not  asked,  venture  to  suggest  to 
you  that,  in  the  interest  of  your  son  and  of  the  estates,  it  would  be 
desirable  on  those  grounds  alone  to  make  a  sacrifice  to  secure  him 
as  far  as  possible  against  a  repetition  of  what  has  occurred,  and  if 
unfortunately  he  should  again  get  into  debt,  the  estates  at  least 
would  be  secured  during  his  life,  at  least  in  a  sum  which  would  be 
amply  sufficient  for  his  purposes,  and  which  could  not  be  touched 
by  his  creditors.  I  shall  let  you  know  if  I  hear  anything  further 
from  your  son,  and  I  would  venture  to  suggest  to  you  that  you 
should  not  communicate  with  him  on  this  subject,  as  I  think  the 
best  chance  of  an  arrangement  lies  in  endeavouring  to  effect  it 
without  direct  communication  between  you  and  him  on  this 
subject  in  the  meantime  at  least."  To  which  Sir  Robert  replied 
on  the  29th  July :  "  I  quite  agree  with  you  that  any  arrangement 
necessary  for  Neil's  debts  had  better  be  made  between  you  and 
him,  at  all  events  in  the  first  instance,  without  my  being  so  far 
implicated  in  them." 

On  the  20th  August,  1885,  the  pursuer  wrote  to  Mr.  Jamieson 
that  his  father  had  expressed  his  willingness  to  entertain  any 
scheme  that  Mr.  Jamicvson  and  the  pursuer  might  suggest  for  the 
payment  of  his  debts,  and  he  continues:  "It  seems  to  me  that 
the  scheme  you  propose  in  your  letter  of  3rd  August  as  to  disen- 
tailing the  estates  and  resettling  them  is  unnecessary  for  the  rais- 
ing so  small  a  sum.  Could  not  the  money  (£4000)  be  raised  on 
the  estate  in  the  same  manner  as  before,  and  I  could  agree  to  pay 
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half  the  interest,  which  would  be,  I  suppose,  £200  ?  Please  let 
me  know  if  this  could  be  done,  and  if  not,  what  other  scheme  you 
would  propose."  On  the  25th  August,  1885,  the  pursuer  had  long 
meetings  with  Mr.  Jamieson  at  Edinburgh,  of  which  Mr.  Jamieson 
gave  an  account  to  Sir  Robert  in  a  letter  of  the  26th :  "  We  dis- 
cussed the  matter  very  fully.  ...  He  was  extremely  averse  to 
any  resettlement  of  the  estate,  and  pointed  out  that  he  would  have 
the  power  of  dealing  with  the  estate  as  he  chose  should  he  happen 
to  survive  you  as  things  are.  This  I  of  course  admitted,  but  I  said 
that  did  not  alter  the  matter,  because  you  might  and  probably  would 
live  for  many  years,  and  during  that  time  he  would  have  no  income, 
and  I  did  not  see  how  he  could  pay  the  debts  except  with  your  as- 
sistance and  upon  your  terms.  ...  In  making  the  proposal  which 
I  did  make  to  him,  I  had  in  view  your  position  and  interest  and 
also  his.  .  .  .  When  he  came  back  after  an  interval  of  some  hours, 
he  said  he  was  prepared  to  entertain  the  proposal  of  a  resettlement 
of  the  estate  provided  a  reasonable  provision  was  made  for  him  dur- 
ing your  life." 

This  letter,  together  with  the  viva  voce  evidence  of  the  pursuer 
and  Mr.  Jamieson,  satisfied  me  that  the  pursuer  gave  his  consent 
to  the  resettlement  of  the  estates  believing  and  relying  on  the  state- 
ment of  Mr.  Jamieson  that  he  did  not  see  how  he  could  pay 
his  debts  unless  with  his  father's  assistance  and  upon  his  terms. 
Having  regard  to  Mr.  Jamieson's  professional  reputation,  and  his 
position  with  reference  to  the  pursuer  and  his  father,  the 
[*  152]  pursuer  was  justified  *  in  treating  this  as  a  representation 
that  no  other  course  was  practically  open  to  him  but  to 
accept  his  father's  terms. 

As  a  matter  of  fact  the  evidence  establishes  that  there  was  an- 
other course  open  to  him,  by  which,  without  diflBculty,  by  charging 
his  expectant  succession  with  £25,000,  he  might  have  obtained  all 
the  pecuniary  benefits  which  the  arrangement  arrived  at  gave  him 
while  charging  his  succession  with  £22,700. 

What  is  Mr.  Jamieson's  excuse  for  making  the  statement  he  did 
to  the  pursuer  ?  He  says  that  he  was  acting  solely  as  the  agent 
of  Sir  Robert  Menzies,  that  it  was  not  his  duty  in  that  capacity  to 
advise  the  pursuer,  and  that  he  never  applied  his  mind  to  the  ques- 
tion whether  there  was  an  easier  mode  for  him  to  get  out  of  his 
ditficulties  than  the  one  he  suggested.  In  this  lies  the  solution  of 
the  case.    I  think  that  Mr.  Jamieson  led  the  pursuer  to  believe 
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that  he  had  applied  his  mind  to  the  question  above  stated,  and 
that  he  saw  no  alternative  course  open  to  the  pursuer.  Mr.  Jamie- 
son  was  not  justified  in  making  the  statement  he  did  without  apply- 
ing his  mind  to  the  facts,  and  the  pursuer  was  justified  in  relying 
on  that  statement  made  by  a  professional  man  who  had  led  him  to 
believe  that  he  was  acting  in  his  interest  as  well  as  in  that  of  his 
father. 

I  think  that  the  misrepresentation  into  which  Mr.  Jamieson 
was  unfortunately  led  by  the  diflSculty  of  the  position  he  had 
assumed  as  between  the  father  and  the  son  was  the  underlying 
foundation  of  the  whole  arrangement  embodied  in  the  deeds  under 
reduction,  that  it  was  recklessly  and  therefore  culpably  made  by 
Sir  Robert  Menzies'  agent,  and  that  he  Sir  (Robert)  cannot  main- 
tain a  transaction  based  upon  it.  I  am  of  opinion  therefore  that 
the  pursuer  is  entitled  to  succeed  on  this  appeal. 

The  Lords  reversed  the  interlocutor  appealed  from,  restored  the 
interlocutor  of  the  Lord  Ordinary,  and  found  the  respondents 
liable  in  the  costs  of  this  appeal  and  in  the  Court  below, 

ENGLISH  NOTES. 

The  above  has  been  chosen  as  an  ilhistration  of  the  principle  in 
preference  to  the  well-known  case  of  Earl  of  Chesterfield  v.  Janssen 
(1750),  2  Ves.  125,  White  &  Tudor  Lead  Cas.  vol.  1,  which  is 
commonly  cited  as  the  leading  case  upon  ^^  catching  bargains  with 
expectant  heirs."  In  that  case,  Lord  Chancellor  Hardwicke,  after 
laying  down  some  important  criteria  as  to  the  principles  upon  whicli 
relief  might  be  granted,  decided  against  giving  relief  in  the  par- 
ticular case,  on  the  ground  that  the  bargain  had  been  adopted  and 
confirmed  by  the  expectant  heir  after  he  came  into  enjoyment  of  the 
property.  It  is,  however,  relevant  here  to  cite  the  terms  in  which  he 
laid  down  the  principles  relating  to  the  kind  of  circumstances  under 
which  relief  was  claimed.  He  described  various  species  of  fraud, 
namely:  (1)  Actual  fraud  (dolus  malus),  which  is  the  plainest  case. 
(2)  Fraud  which  may  be  apparent  from  the  intrinsic  nature  of  the 
bargain,  as  an  instance  of  which  he  referred  (with  an  apology  for 
the  ludicrous  aspect  of  the  allusion)  to  the  case  of  James  v.  Morgarij 
reported  by  Levinge  (1  Lev,  111),  the  case  of  a  bargain  to  pay  for  a 
horse  a  barleycorn  for  the  first  nail  in  the  shoe,  two  for  the  second, 
and  so  on  in  geometrical  progression  for  the  thirty-two  nails.  (3)  "  A 
third  kind  of  fraud  [he  said]  is,  which  may  be  presumed  from  the  cir- 
cumstances and  condition   of  the  parties   contracting;  and  this  goes 


I 


8PE3   SUCCESSIONIS. 


MeniiM  ▼.  KennM.  —  Hotes. 


farther  than  the  rule  of  law,  which  is,  that  it  must  be  proved,  not 
presumed ;  but  it  is  wisely  established  in  this  Court  to  prevent  taking 
surreptitious  advantage  of  the  weakness  or  necessity  of  another,  which 
knowingly  to  do  is  equally  against  -conscience  as  to  take  advantage 
of  his  ignorance;  a  person  is  equally  unable  to  judge  for  himself  in 
one  as  the  other/'  (4)  The  fourth  kind  of  fraud  he  instanced  was 
that  where,  by  a  bargain  between  two,  a  deception  is  practised  upon  a 
thivd  party;  as  in  the  case  of  marriage-brocage  contracts,  or  of  a  bar- 
gain between  debtor  and  creditor  by  which  the  latter,  in  consideration 
of  an  unfair  advantage  to  himself,  is  induced  to  sign  a  composition 
deed;  or  of  a  premium  contracted  to  be  given  for  recommending  to  a 
public  office.  (6)  "The  last  head  of  fraud  [he  then  said]  on  which 
there  has  been  relief,  is  that  which  infects  catching  bargains  with  heirs, 
reversioners,  or  expectants,  in  the  life  of  the  fathers,  &c.,  against  which 
relief  always  extended.  These  have  been  generally  mixed  cases,  com- 
pounded of  all  or  several  species  of  fraud,  there  being  sometimes  proof 
of  actual  fraud,  which  is  always  decisive.  There  is  always  fraud  pre- 
sumed or  inferred  from  the  circumstances  or  conditions  of  the  parties 
contracting,  —  weakness  on  one  side,  usury  on  the  other,  or  extortion 
or  advantage  taken  of  that  weakness.  There  has  been  alwaj's  an 
appearance  of  fraud  from  the  nature  of  the  bargain,  which  was  the 
particular  ground  on  which  there  was  relief  against  Pitt,  there  being 
no  declaration  there  of  any  circumvention,  as  appears  from  the  book, 
but  merely  from  the  intrinsic  anconscionableness  of  the  bargain.  In 
most  of  these  cases  have  concurred  deceit  and  allusion  on  other  persons 
not  privy  to  the  fraudulent  agreement.  The  father,  ancestor,  or  rela- 
tion, from  whom  was  the  expectation  of  the  estate,  has  been  kept  in  the 
dark;  the  heir,  or  expectant,  has  been  kept  from  disclosing  his  circum- 
stances, and  resorting  to  them  for  advice,  which  might  have  tended  to 
his  relief,  and  also  reformation;  this  misleads  the  ancestor,  who  has 
been  seduced  to  leave  his  estate,  not  to  his  heir  or  family,  but  to  a  set  of 
artful  persons,  who  have  divided  the  spoil  beforehand." 

It  was  the  last  of  these  species  of  so-called  fraud  which  was  in  ques- 
tion in  E'ud  of  Chesterfield  v.  Janssen,  The  above  action  of  Menzies 
V.  Menxit's  is  perhaps  rather  an  example  of  the  species  (3),  referred  to 
by  I-ord  Hardwickr.  The  principles  of  the  cases  differ  chiefly  in 
this :  that  in  those  of  which  Earl  of  Chesterfield  v.  Janssen  is  the 
tviHS  the  deception  of  the  ancestor  who  has  the  power  to  defeat  the 
cfiK\N*  sHCcessionis  is  an  element,  whereas  in  the  case  of  Menzies  v. 
MtHxies  the  ancestor,  who  has  no  power  to  defeat  thespes  successionis, 
t»  hiiui^olf  the  party  to  the  bargain. 

In  Knglaud  it  appears  to  have  been  considered  that  Courts  of  equity 
h^vl  ^uio  too  far  in  encouraging  the  opening  up  of  bargains  for  sale 
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of  reversionary  property,  and  accordingly  on  7th  December,  1867,  was 
passed  ^^  An  Act  to  amend  the  Law  relating  to  Sales  of  Reversions  " 
(31  Vict.  c.  4).  On  the  preamble  that  *'  it  is  expedient  to  amend 
the  law,  as  administered  in  Courts  of  equity,  with  respect  to  sales  of 
Reversions;  it  was  enacted  as  follows:  — 

^'  Sect.  1.  No  purchase  made  bond  fide  and  without  fraud  or  unfair 
dealing  of  any  reversionary  interest  in  real  or  personal  estate  shall 
hereafter  be  opened  or  set  aside  merely  on  the  ground  of  undervalue. 

"2.  The  word  'purchase'  in  this  Act  shall  include  every  kind  of 
contract,  conveyance,  or  assignment  under  or  by  which  any  beneficial 
interest  in  any  kind  of  property  may  be  acquired." 

This  Act,  however,  did  not  affect  the  exercise  of  the  jurisdiction  of 
the  Courts  of  equity  over  unconscionable  bargains.  So  where  a  mone^'- 
lender,  being  applied  to  by  a  young  man  just  twenty -one,  and  in  diffi- 
culties, to  lend  him  £150  under  his  father's  will  in  reversion  expectant 
on  His  mother's  death,  exacted  securities  for  £200,  with  interest  at  20 
per  cent,  reducible  to  10  per  cent  on  punctual  payment,  and  only  ad- 
vanced £123,  the  Court  declared  that  the  securities  should  hold  good 
only  for  the  money  actually  lent  and  interest  at  £5  per  cent.  Miller  v. 
Cook  (1870),  L.  k  10  Eq.  641,  40  L.  J.  Ch.  11.  A  similar  decision 
was  given  Tyler  v.  Yates  (1870),  L.  R.  11  Eq.  265,  L.  R.  6  Ch.  665,  40 
L.  J.  Ch.  768. 

The  same  principle  was  confirmed  and  applied  by  Lord  Selborne  as 
Lord  Chancellor  in  Earl  ofAylesford  v.  Morris  (1873),  L.  R.  8  Ch. 
484^  42  L.  J.  Ch.  546,  where  a  young  nobleman,  in  his  twenty-second 
year,  entitled  to  large  property  in  the  event  of  his  surviving  his  father, 
was  largely  indebted.  The  creditor  pressed  for  payment,  and  recom- 
mended the  young  nobleman  to  apply  to  a  certain  money-lender.  The 
money-lender  advanced  enough  money  to  in  part  pay  off  the  creditor, 
and  made  a  further  advance  to  the  young  nobleman,  taking  by  way  of 
security  his  acceptances  at  three  months  for  the  sum  advanced,  with 
interest  and  discount  together  exceeding  the  rate  of  60  per  cent.  The 
acceptances  became  due,  and  the  process  was  repeated,  the  young  noble- 
man receiving  a  small  advance.  The  young  nobleman  had  no  profes- 
sional assistance  in  these  matters,  and  no  application  was  made  to  his 
father  or  to  the  solicitors  of  the  father.  The  father  died  before  the 
second  set  of  bills  became  due,  and  the  money-lender  commenced 
actions  upon  them.  Lord  Selborne,  L.  C,  affirmed  the  decree  of 
WiCKENS,  V.-C,  restraining  the  action,  and  ordering  delivery  up  of 
the  bills  on  payment  of  the  sum  actually  advanced  and  interest  at 
£5  per  cent. 

The  above  decisions  are  all  cited  and  applied  by  Kay,  J.,  in  Frj/  v. 
Lane  (1888),  40  Ch.  D.  312,  58  L.  J.  Ch.  113,  60  L.  T.  12,  37  W.  R. 
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135,  where  he  set  aside  a  sale  of  a  reversionary  interest  by  a  poor  and 
ignorant  man  at  a  considerable  undervalne,  it  appearing  that  the  vendor 
had  no  professional  adviser  other  than  the  solicitor  who  acted  for  the 
purchaser,  although  there  was  no  evidence  of  moral  fraud  on  the  part 
of  the  purchaser.  tTames  v.  Kerr  (1889),  40  Ch.  D.  449,  58  L.  J.  Ch. 
355,  60  L.  T.  212,  37  W.  K  279,  was  another  case  in  which  the  element 
of  undue  advantage  entered  into  the  reasons  for  setting  aside  a  mort- 
gage, which  was  also  tainted  with  champerty.  These  decisions  were 
followed  by  the  Court  in  Ireland  in  a  case  of  an  usurious  loan  on  a 
reversion  contracted  by  a  lady  under  circumstances  of  extreme  neces- 
sity.   Eae  V.  Joyce  (1892),  29  L.  R.  Ir.  500. 

AMERICAN  NOTES. 

The  principal  case  well  expresses  the  law  upon  this  subject  as  it  is  declared 
by  the  American  Courts.  There  is  some  difference  of  opinion  as  to  the  validity 
of  assignments  of  expectant  estates  or  interests;  but  in  general  the  cases  hold 
that  an  heir,  apparent  or  presumptive,  cannot,  at  law,  sell  or  assign  his  expect- 
ant interest  in  his  ancestor's  estate,  without  the  ancestor's  consent  His 
expectant  interest  is  a  mere  possibility  coupled  with  no  interest,  having  no 
actual  or  potential  existence,  and  cannot  be  assigned  at  law.  At  common  law 
a  person  cannot  sell  that  which  does  not  belong  to  him  either  in  possession  or 
by  vested  right,  or  is  not  in  existence,  but  which  he  merely  hopes  he  may 
acquire  in  the  future.  Whelen  v.  Phillips,  151  Pennsylvania  State,  312,  322 ; 
McCall  V.  Hampton,  98  Kentucky,  166,  33  Lawyers'  Rep.  Annot.  266.  Such 
an  assignment  of  an  expectancy  is  also  against  the  policy  of  the  law.  Chief 
Justice  Parsons  in  an  early  Massachusetts  case  said :  *<  Heirs,  who  ought  to 
be  under  the  reasonable  advice  and  direction  of  their  ancestor,  who  has  no 
other  influence  over  them  than  what  arises  from  a  fear  of  his  displeasure,  from 
which  fear  the  heirs  may  be  induced  to  live  industriously,  virtuously,  and 
prudently,  are,  with  the  aid  of  money  speculators,  let  loose  from  this  salutary 
control,  and  many  indulge  in  prodigality,  idleness,  and  vice ;  and  taking  care, 
by  hypocritically  preserving  appearances,  not  to  alarm  their  ancestor,  may  go 
on  ti*afficking  with  his  expected  bounty,  making  it  a  fund  to  supply  the  wastes 
of  dissipation  and  extravagance."  Botfnion  v.  Hubbard,  7  Massachusetts,  112, 
121.    The  decision  in  this  case,  however,  seems  to  be  overruled  m  later  cases. 

In  Courts  of  law,  therefore,  there  are  three  principal  reasons  assigned  against 
the  validity  of  an  assignment  of  an  expectancy:  first,  that  the  subject-matter 
of  such  assignment  is  not  in  existence  and  is  a  mere  possibility  ;  second,  that 
such  assignment  is  a  fraud  as  agfdnst  the  ancestor ;  and  third,  that  it  is  against 
public  policy.  Skipper  v.  Stokes,  42  Alabama,  255,  94  Am.  Dec.  646 ;  Pureed 
V.  Mather,  35  id.  570,  76  Am.  Dec.  307 ;  In  re  Garcelon^  104  California,  570, 
43  Am.  St.  Rep.  134;  Ridgeway  v.  Underwood,  67  Illinois,  419;  McClure  v. 
Rahen,  133  Indiana.  507,  36  Am.  St.  Rep.  558;  McCaU  v.  Hampton,  98  Ken- 
tucky, 16G.  33  Lawyers'  Rep.  Annot.  266;  HoUy.  Chaffee,  14  New  Hampshire, 
215;  Tmlty  v.  Dibble.  2  Hill  (X.  Y,),  641 ;  Stover  v.  Eycleshimer,  46  Barbour 
(N.  Y.),  81 ;  Miller  v.  Emans,  19  New  York,  384;   Watson  v.  Dodd,  68  North 
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Carolina,  528;  Mastin  v.  MarloWf  66  id.  695 ;  McDonald  v.  McDonald,  5  Jones, 
N.  C.  Eq.  211,  75  Am.  Dec.  434 ;  Hart  v.  Gregg,  32  Ohio  State.  502,  505 ; 
Gilpin  V.  WUliams,  25  id.  283 ;  Murphy  v.  Murphy,  12  id.  407 ;  Neediest  v. 
Needles,  7  id.  432, 70  Am.  Dec.  85 ;  StoU  v.  Franey,  20  Oregon,  410;  Bayler  v. 
Commonwealth,  40  Pennsylvania  State,  37,  80  Am.  Dec.  551;  Whelen  v.  Phillips, 
151  Pennsylvania  Stote,  312;  UWolfy,  Gardiner,  9  Rhode  Island,  145;  Read 
v.  Mosby,  87  Tennessee,  759,  765. 

Bat  an  assignment  by  an  heir  apparent,  or  an  agreement  by  him  to  make 
a  future  assignment,  of  an  estate  or  interest  which  may  come  to  him  by  devise 
or  descent  is  valid  at  law  as  well  as  in  equity,  if  the  bargain  is  not  unfair  or 
oppressive,  and  is  made  with  the  assent  of  the  ancestor.  Curtis  v.  Curtis,  40 
Maine,  24,  63  Am.  Dec.  651 ;  Jenkins  v.  Stetson,  9  AXL^n  (Mass.),  128;  Trull  y, 
Eastman,  3  Metcalf  (Mass.),  121, 37  Am.  Dec.  126 ;  Fitch  v.  FUch,  8  Pickering 
(Mass.),  480  ;  Needles  v.  Needles,  7  Ohio  State,  432, 70  Am.  Dec.  85,  unless  the 
assignment  is  to  the  ancestor  himself.  McCall  v.  Hampton,  98  Kentucky,  166  ; 
McBee  v.  Myers,  4  Bush  (Ky.),  356 ;  Lowry  v.  Spear,  7  id.  451 ;  Lee  v.  Lee, 
2  Duvall  (Ky.),  134 ;  Alvesv.  Schlesinger,  81  Kentucky,  290 ;  Fitzgerald  v.  Vestal, 
4  Sneed  (Tenn.),  258 ;  Springfield  v.  Jackson,  11  Lea  (Tenn.),  348 ;  McClure  v. 
Raben,  125  Indiana,  139,  9  Lawyers'  Rep.  Annot.  477;  133  Indiana,  507, 36  Am. 
St.  Rep.  558;  Jones  v.  Jones,  46  Iowa,  466 ;  Hoyt  v.  Hoyt,  61  Vermont,  413; 
Poor  V,  Hazleton,  15  New  Hampshire,  564.  Thus  a  bond  or  covenant  by  an 
heir  apparent  that  he  will  devise  an  estate  which  may  come  to  him  by  descent 
is  valid,  if  entered  into  fairly,  on  an  adequate  consideration,  with  the  assent 
of  the  ancestor,  and  if  the  bargain  is  not  unconscionable,  or  obtained  by  op- 
pression, or  by  taking  unjust  advantage  of  the  necessities  of  the  heir.  Jenkins 
V.  Stetson,  9  Allen  (Mass.),  128 ;  Fitch  v.  FUch,  8  Pickering  (Mass.),  480.  A 
release  by  an  heir  apparent  of  his  estate  in  expectancy,  with  a  covenant,  that 
neither  he,  nor  those  claiming  under  him,  will  ever  claim  any  right  in  the 
same,  is,  if  made  fairly  and  with  the  consent  of  the  ancestor,  a  bar  to  the 
releasor*s  claim  thereto  by  descent  or  devise,  after  his  ancestor's  death.  Such 
covenant  runs  with  the  land,  and  protects  the  heirs  and  assigns  of  the  cove- 
nantee. Trull  V.  Eastman,  3  Metcalf  (Mass.),  121.  Where  one  of  three  sons 
covenanted  with  his  two  brothers  for  a  sufficient  consideration,  and  with  their 
father's  consent,  to  convey  the  estate  which  might  come  to  him  from  his  father, 
the  covenant  was  enforced  upon  the  father's  death.  Fitch  v.  Fitch,  8  Picker- 
ing (Mass.),  480,  483.  Parker,  Chief  Justice,  delivering  the  opinion,  said: 
**  Here  a  fuil  and  adequate  consideration  was  paid  to  the  defendant,  who  was 
desirous  of  receiving  the  value  of  that  portion  of  his  father's  estate,  which  in 
the  course  of  law  would  fall  to  him.  With  this,  he  goes  abroad  to  enter  upon 
business,  with  a  money  capital.  The  father,  acquiescing  in  his  wishes,  assents 
to  the  purchase  made  by  two  other  sons,  thinking  this  the  best  mode  of  pro- 
viding for  the  immediate  wants  of  the  son  who  is  to  leave  the  paternal  roof 
and  seek  his  fortune  elsewhere.  There  seems  to  be  nothing  against  good  policy 
in  this ;  and  it  is  not  opposed  by  any  case  that  has  been  cited.  On  the  con- 
trary, it  is  clearly  within  the  principles  of  the  case  of  Boynton  v.  Hubbard, 
7  Massachusetts,  112;  in  which  this  subject  was  fully  and  ably  considered." 
In  Boynton  v.  Hubbard,  7  Massachusetts,  112,  it  was  held  that  a  contract  made 
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by  an  heir  apparent,  without  the  assent  of  his  ancestor  to  assi^  his  interest 
in  the  latter's  estate,  is  a  fraud  upon  the  ancestor,  against  public  policy,  and 
void  both  in  equity  and  at  law.  See  also  Davis  v.  Hayden^  9  Massachusetts, 
514;  Hoyt  v.  Hoyt,  61  Vermont,  413,  416;  Poor  v.  Hazleton^  15  New  Hamp- 
shire, 564 ;  Curtis  v.  Curtisy  40  MaiuQ,  24,  63  Am.  Dec.  651. 

In  Kentucky,  however,  it  is  held  that  a  sale  or  assignment  of  a  mere  expec- 
tancy is  void  in  equity  as  well  at  law,  unless  the  ancestor  assents  to  it  in  writ- 
ing. McCaU  V.  Hampton,  98  Kentucky,  166,  33  Lawyers*  Rep.  Annot.  266 ; 
Alves  V.  ScMesinger,  81  Kentucky,  290;  Wheder  v.  Wheder,  2  Metcalfe  (Ky.), 
474. 

A  contract  between  an  ancestor  and  his  expectant  heirs  whereby  they 
receive  a  present  allowance  or  advancement  in  full  for  all  their  expectant  in- 
terest in  his  estate  is  binding,  if  freefy  made  without  fraud,  and  such  heirs  are 
of  sufficient  age  to  judge  for  tUeinselves  as  to  the  value  of  the  interests  released. 
Broum  v.  Brottn,  139  Indiana,  653;  Galbrailk  v.  McLain,  84  Illinois,  379; 
Kerghaw  v.  Kerthaw,  102  id.  307;  Smith  v.  Smith,  59  Maine,  214;  Trull  ▼. 
Eastman,  3  Metcalf  (Mass.),  121 ;  Jones  v.  Jont!s,  46  Iowa,  466.  Where  a  child, 
in  consideration  of  a  sum  paid  him  by  his  father,  by  way  of  advancement, 
releases  his  claim  to  his  share  of  the  inheritance,  although  it  may  appear  that 
the  sum  so  paid  was  much  less  than  his  purparty  of  his  father^s  estate  at  his 
death  would  have  been  worth,  it  will  bar  him  of  his  share  or  purparty.  Ken- 
ney  v.  Tucker,  8  Massachusetts,  142. 

In  equity,  however,  an  assignment  of  interests  which  have  no  sctual  or 
potential  existence  operates  by  way  of  present  contract  to  take  effect  and  attach 
to  the  interests  assigned  as  soon  as  they  come  into  actual  existence,  and  is 
enforced  as  a  contract  in  rem.  Hartshorn  v.  Day,  19  Howard  (U.  S  ),  211 ; 
Whelen  v.  PhUlips,  151  Pennsylvania  State,  312,  322;  Crum  v.  Sawyer,  132  Illi- 
nois, 443,  460;  MUchell  v.  Winslow,  2  Story  (U.  S.),  630,  639.  A  Court  of 
equity  will,  therefore,  support  an  assignment  of  an  expectant  estate,  though 
such  a  transaction  is  always  viewed  with  suspicion,  or  as  tainted  with  fraud, 
until  this  presumption  is  rebutted  by  evidence  that  a  reasonable  price  was  paid 
for  the  estate  assigned,  and  that  the  transaction  was  in  every  way  fair  and  open. 
In  re  Garcelon,  104  California,  570,  43  Am.  St.  Rep.  134 ;  Pierce  v.  Robinson^ 
13  California,  116,  123;  Bibend  v.  Liverpool  (r  London  F.  j-  L.  Ins.  Co.,  30  id. 
78;  Brown  v.  Brown,  66  Connecticut,  493;  Crum  v.  Sawyer,  132  Illinois,  443; 
Ridgeway  v.  UnderwootU  67  id.  419;  Parsons  v.  Ely,  45  id.  232;  Kershaw  v. 
Kershaw,  102  id.  307;  Shephard  v.  Clark,  38  Illinois  Appeal,  66;  McClure  v. 
Raben,  133  Indiana,  507 ;  Clendening  v.  WyaU,  54  Kansas,  523 ;  Curt'is  v.  Cur^ 
tis,  40  Maine,  24,  63  Am.  Dec.  651;  Butler  v.  Duncan,  47  Michigan,  94;  Wright 
V.  Bircher,  T2  Missouri,  179 ;  Page  v.  Gardner,  20  id-  507 ;  Havens  v.  Seashore 
Land  Co.,  47  New  Jersey  Equity,  365;  Brands  v.  De  Witt,  44  id.  545;  Bacon 
v.  BonAam,  33  id.  614,  27  id.  209;  Kennedy  y.  Parke,  17  id.  415;  King  v.  Berry, 
3  id.  44 ;  Pannelee  v.  Cameron,  il  New  York,  392;  Union  Manuf.  Co.  v.  Louns- 
bury,  41  id.  3G3,  374;  Field  v.  New  York,  6  id.  179,  57  Am.  Dec.  435 ;  Storer  v. 
Eycleshitner,  46  Barbour  (N.  Y.),  84,  affirmed  4  Abbott  Appeal  Decisions,  309, 3 
Keyes  (N.  Y.),  620 ;  Wood  v.  Mather,  38  Barbour  (N.  Y.),  473 ;  Ely  v.  Cook.  9  Ab- 
bott (N.  Y.)  Pr.  366,  2  Hilton,  406,  418;  Kinyon  v.  Kinyon,  72  Hun  (N.  Y.), 
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462;  Wright  y.  BrotvUj  116  North  Carolina,  26;  Watson  v.  Smithj  110  id.  6,  28 
Am.  St.  Rep.  665;  Bodenhamery.  Welch,  89  id,  78;  Watson  v.  Dodd,  68  id.  528 ; 
Mastin  v.  Marlow,  65  id.  695;  McDonald  v.  McDonald,  5  Jones  (N.  C.)  Eq. 
211,  75  Am.  Dec.  434;  Stott  v.  Franey,  20  Oregon,  410;  Fritz's  Estate,  160 
Pennsylvania  State,  156;  WheUn  v.  Phillips,  151  id.  312 ;  Patterson  v.  Caldwell, 
12 1  id.  455, 10  Am.  St.  Rep.  598;  Baylery.  Commonwealth,  40  Pennsylvania  State, 
37,  80  Am.  Dec.  551 ;  East  Lewisburg  Lumber  Sf  Manuf,  Co,  v.  Marsh,  91  Penn- 
sylvania State,  96;  Miller*s  Appeal,  81  id.  337,  340 ;  Kuhn's  Estate,  163  id.  438 ; 
Power's  Appeal,  63  id.  443;  Collins'  Appeal,  107  id.  590,  52  Am.  Rep.  479 ;  In 
re  Lennig's  Estate,  182  id.  485, 61  Am.  St.  Rep.  725 ;  Wilcox  v.  Daniels,  15  Rhode 
Island,  261 ;  Bailey  v.  Hoppin,  12  id.  560;  Gore  v.  Howard,  94  Tennessee,  577, 
2  Am.  &  £ng.  Decisions  in  Equity,  228,  note ;  Steele  v.  Frierson,  85  Tennessee, 
430 ;  FUzgerald  v.  Vestal,  4  Sneed  (Tenn),  258;  Hale  v.  HoUon,  90  Texas,  427, 
59  Am.  St.  Rep.  819,  36  Lawyers'  Rep.  Annot.  75;  Nimmo  v.  Davis,  7  Texas, 
26 ;  Hoyt  v.  Hoyt,  61  Vermont,  413  ;  Hale  v.  WUkinson,  21  Grattan  ( Va.),  75,  86 ; 
Cribbins  v.  Markwood,  13  id.  496, 67  Am.  Dec.  775  ;  Lewis  v.  Madisons,  1  Mum- 
ford  (Va.),  303.  As  to  inadequacy  of  consideration,  the  general  rule  is  that 
this  alone  does  not  form  a  distinct  ground  for  equitable  relief;  but  inadequacy 
of  value  must  be  coupled  with  circumstances  of  fraud  or  oppression,  though 
the  inadequacy  may  be  such  as  to  furnish  a  presumption  of  fraud.  Brown  v. 
Hall,  14  Rhode  Island,  249,  51  American  Rep.  375;  Dunn  v.  Chambers,  4  Bar- 
bour (N.  Y.),  376;  Davidson  v.  LiUle,  22  Pennsylvania  State,  245,  60  Am.  Dec. 
81 ;  Wormack  v.  Rogers,  9  Georgia,  60 ;  Cribbins  v.  Markwood,  13  Grattan  ( Va.), 
495, 67  Am.  Dec.  775 ;  Parmelee  v.  Cameron,  41  New  York,  392 ;  Fritz's  Estate, 
160  Pennsylvania  State,  156. 

In  Cribbins  v.  Markwood,  supra,  the  Court,  per  Allen,  J.,  say :  "In  the  ab- 
sence of  proof  of  actual  fraud,  I  do  not  think  it  is  incumbent  on  the  purchaser 
of  such  an  expectant  interest  to  make  good  the  bargain  by  showing  that  a  full 
and  adequate  consideration  was  paid.  With  respect  to  the  consideration  in 
contracts  of  this  kind,  it  was  observed  by  Lord  Hardwickb,  in  Nicholls  v. 
Gould,  2  Ves.  Sen.  422,  *  that  every  purchase  of  this  kind  must  be  on  the  foot 
of  great  uncertainty  as  to  the  value.'  And  he  asks,  *  Will  a  Court  of  equity, 
after  the  contingency  has  fallen  out  one  way,  enter  into  the  consideration  of 
the  value.'" 

If  a  son  sells  his  prospective  interest  in  his  father's  estate,  with  full  knowl- 
edge of  its  probable  value,  and  with  his  father's  consent,  he  will  not  be  relieved 
in  equity  of  his  bargain,  where  the  purchaser  entered  into  it  under  circumstances 
of  perfect  fairness  and  good  faith.  Lee  v.  Lee,  2  Duvall  (Ky.),  134.  The 
presumption  of  fraud  in  cases  of  assignments  of  expectant  estates  is  generally 
regarded  as  removed  when  it  is  shown  that  the  assignment  was  made  with  the 
consent  of  the  ancestor.  "  The  whole  doctrine  of  Courts  of  equity  with  respect 
to  expectant  heirs  and  reversioners,  and  others  in  like  predicament,  assumes 
that  one  party  is  defenceless,  and  exposed  to  the  demands  of  the  other  under  the 
pressure  of  necesHity.  It  assumes,  also,  that  there  is  a  direct  or  implied  fraud 
upon  the  parent  or  other  ancestor,  who,  from  ignorance  of  the  transaction,  is 
misled  into  a  false  confidence  in  the  disposition  of  his  property.  Hence  it 
should  seem  that  one  material  qualification  of  the  doctrine  is  the  existence  of 
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Buch  ignorance.  If,  therefore,  the  transaction  has  been  fully  made  knovHy 
at  the  time,  to  the  parent  or  other  person  standing  in  loco  parentis,  and  is  not 
objected  to  by  him,  the  extraordinary  protection  generally  afforded  in  cases  of 
this  sort  by  Courts  of  equity  will  be  withdrawn.  A  fortiori  it  will  be  with- 
drawn if  the  transaction  is  expressly  sanctioned  and  adopted  by  such  parent, 
or  person  in  loco  parentis  J"  Curtis  v.  Curtis,  40  Maine,  24,  63  Am.  Dec.  651, 653, 
per  Rice,  J. 

But  the  abseApe  of  any  assent  by  the  ancestor  to  an  assignment  of  an  ex- 
pectancy is  by  no  means  conclusiye  against  the  validity  of  the  assignment.  In 
Hale  v.  Hollon,  90  Texas,  427,  59  Am.  St.  Bep.  819,  the  Court,  by  Dkkm an,  A. 
J.,  say :  ^  Such  contracts  have  been  upheld,  when  shown  to  be  fair  and  equit- 
able, though  the  assent  of  the  ancestors  did  not  appear,  but,  on  the  contrary^ 
the  inference  from  the  circumstances  stated  is  that  the  transactions  were  with- 
out their  knowledge,  in  the  following  cases :  Fritz's  Appeal,  160  PennsylTania 
State,  156;  Stover  y.  Eycleshimer,  3  Keyes  (N.  Y.),  620;  Steele  v.  Frierson,  85 
Tennessee,  430;  McDonald  t.  McDonald,  5  Jones  (N.  C.)  £q.  211,  75  Am. 
Dec.  434.  It  is  true  that  in  none  of  these  cases  does  it  appear  that  any  con- 
tention was  made  that  the  absence  of  the  assent  of  the  ancestor  inyalidated  the 
contract,  but  in  the  last  case  cited  from  North  Carolina,  it  is  clear  that  the 
question  was  squarely  before  the  Court  from  the  fact  that,  as  abore  indicated, 
the  opinion  of  Chief  Justice  Parsons  in  Boynion  y.  Hubbard,  7  Massachusetts, 
112,  where  that  was  the  sole  question,  was  disapproved.  In  Mastin  v.  Marlow, 
65  North  Carolina,  695,  referred  to  in  the  beginning  of  this  discussion,  the 
facts  of  the  case  appear  to  be  of  the  same  character  as*  those  in  McClure  v. 
Raben,  125  Indiana,  139,  133  id.  507,  36  Am.  St.  Bep.  553.  The  bill  for  spe- 
cific  performance  alleged  that  the  ancestor  was  non  compos  mentin  at  the  time 
two  of  his  children  executed  the  instrument  sought  to  be  enforced,  so  that  it 
is  clear  that  the  Court  had  before  it  the  fact  that  there  was  no  assent  on  the 
part  of  the  ancestor,  but  still  it  was  held,  referring  to  McDonald  v.  McDonald^ 
supra,  that  the  suit  was  improperly  dismissed  for  want  of  equity  in  the  bill." 

Such  assignment  or  release  of  an  estate  in  expectancy  takes  effect  in  equity 
only  upon  the  death  of  the  ancestor.  Until  that  time,  the  estate  assigned  or 
released  is  a  mere  possibility,  and  does  not  actually  exist  Upon  that  event, 
the  assignment  will  be  enforced  as  an  executory  agreement  to  convey:  Fritz's 
Estate,  160  Pennsylvania  State,  156;  Collins'  Appeal,  107  Pennsylvania  State, 
590, 52  Am.  Rep.  479 ;  RupU  v.  Bindley,  91  id.  296 ;  Bayler  v.  Commonwealth,  40 
id.  37,  80  Am.  Dec.  551;  Crum  v.  Sawyer,  132  Illinois,  443;  Ridgeway  v. 
Underwood,  67  id.  419 ;  Bibend  v.  Liverpool  fl-  London  F.  jr  L.  Ins.  Co.,  30  Cal. 
79;  Pierce  v.  Robinson,  13  id.  116;  Union  Manuf,  Co.  v.  Lounsbury,  41  New 
York,  363;  Seymour  v.  Canandaigtia  j-  N.  F.  R.  Co.,  25  Barbour  (N.  Y.),  284 ; 
GendeningY.  Wyatt,  54  Kansas,  523;  Wright  v.  Brown,  116  North  Carolina, 
26 ;  Bodenhamer  v.  Welch,  89  id.  78 ;  Mastin  v.  Marlow,  65  id.  695;  Watson  v. 
Smith,  110  id.  6;  Wilcox  v.  Daniels,  15  Rhode  Island,  261 ;  Bailey  v.  Hoppin, 
12  id.  560,  568. 

Equity  gives  effect  to  an  assignment  of  an  expectancy,  not  as  a  grant,  but 
as  a  contract,  which,  after  the  death  of  the  ancestor,  entitles  the  assignee  to  a 
specific  performance.    McDonald  v.  McDonald,  5  Jones's  (N.  C.)  Equity,  211, 
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75  Am.  Dec.  434.  In  this  case  an  heir  expectant  to  a  cousin  sold  all  his  claim 
he  might  acquire  as  her  heir-at-law  or  legatee  for  a  thousand  dollars,  and  exe- 
cuted  a  deed  therefor.  «  He  was  at  the  time  one  of  her  nearest  blood  relations, 
aad  had  a  chance,  by  outliving  her,  to  become  entitled  to  a  part  or  to  the  whole 
of  her  estate  as  heir-at-law  and  next  of  kin,  but  he  had  no  interest,  or  possi- 
bility coupled  with  an  interest,  in  it.  It  follows,  as  a  matter  of  course,  that  he 
did  not  have  anything  which  he  could  assign  or  transfer  to  another,  either  at 
law  or  in  equity.  But  he  had  a  right  to  make  a  contract  to  convey  whatever 
interest  he  might  in  future  have  in  his  cousin's  property,  and  such  a  con- 
tract, when  fairly  made  upon  a  valuable  consideration,  the  Court  of  Chancery 
will  enforce  whenever  the  property  shall  come  into  his  possession."  Per 
Battle,  J. 

It  is  frequently  declared  that  the  assignment  of  an  expectancy  operates  only 
by  way  of  estoppel.  Bait  v.  Greggy  *^2  Ohio  State,  602 ;  Buford  v.  Adair,  43  West 
Virginia,  211,  64  Am.  St,  Rep.  854;  Somet  v.  SHnner,  3  Pickering  (Mass.),  52; 
Bohon  V.  Bohon,  78  Kentucky,  408 ;  Steele  v.  Frierson,  85  Tennessee,  430 ;  Fair- 
banks V.  Williamson,  7  Maine,  96 ;  Robertson  v.  Wilson,  38  New  Hampshire,  48; 
Stover  V.  Eycleshimer,  46  Barbour  (N.  Y.),  84;  Bank  of  Utica  v.  Mersereau, 
3  Barbour  Ch.  (N.  Y.)  528,  49  Am.  Dec.  189;  House  v.  McCormick,  57  New 
York,  310. 

An  assignment  of  an  expectancy  Will  not  be  upheld  in  equity  as  against 
creditors  of  the  assignor  who  were  such  at  the  date  of  the  assignment,  or  at 
the  date  of  the  ancestor's  death.  Read  v.  Mohsy,  87  Tennessee,  759,  5  Law- 
yers' Rep.  Annotated,  122;  Steele  v.  Fmwon,  85  Tennessee,  430;  FUzgirald 
V.  Vestal,  4  Sneed  (Tenn.),  258. 
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DICKSON  V.  REUTER'S  TELEGRAPH  CX)MPANT. 
(c.  A.  1877.) 

RULE. 

No  action  will  lie  by  the  receiver  of  a  telegraphic  mes- 
sage against  the  telegraph  company  for  a  mistake  in  the 
message  delivered. 

Dickson  and  others  v.  Beuter's  Telegraph  Co. 

3  C.  P.  D.  1-9  (8.  c.  47  L.  J.  C.  P.  1 ;  37  L.  T.  370;  26  W.  R.  23). 

[1]       Telegraph  Company.  —  Representation  of  Accttracy  of  Message.  —  Privity 
of  Contract.  —  Negligence.  —  Liability  for  Mistake  in  delivering  Message, 

The  defendants,  a  telegraph  company,  throngh  the  negligence  of  their  sei^ 
vants,  delivered  to  the  plain tifEs  a  message  which  was  not  intended  for  them. 
The  plaintiffs,  who  reasonably  supposed  that  the  message  came  from  their 
agents  and  was  intended  for  them,  acted  upon  it  and  thereby  incurred  a  loss :  — 

Held^  affirming  the  decision  of  the  Common  Pleas  Division,  that  the  plain- 
tiffs could  not  maintain  any  action  against  the  defendants  upon  the  ground  of 
their  negligence,  or  of  an  implied  representation  by  them  that  the  message 
was  sent  by  the  plaintiffs'  agents. 

Appeal  from  the  judgment  of  the  Common  Pleas  Division  in 
favour  of  the  defendants  on  demurrer  to  the  statement  of  claim, 
which  alleged  that  the  plaintifTs  were  merchants  at  Valparaiso,  and 
were  a  branch  house  of  the  firm  of  Dickson,  Robinson,  &  Co.,  of  Liver- 
pool ;  the  defendants  were  a  telegraph  company,  having  their  chief 

offices  in  London,  and  agencies  in  Liverpool  and  in  various  parts 
[*  2]  of  the  world,  including  South  America.    The  *  defendants  had 

a  system  of  forwarfling  in  one  "packed"  telegram  the  mes- 
sages of  several  senders,  each  message  being  distinguished  and  headed 
by  a  registered  cipher  known  to  the  defendants  and  their  agents  and 
also  to  the  senders,  which  messages,  on  receipt  of  the  packed  tele- 
grams by  the  defendants' agents,  were  transmitted  to  the  proper  recipi- 
ents.   Previous  to  December,  1874,  Dickson,  Eobinson,  &  Co.  were 
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in  the  habit  of  sending  messages  to  the  plaintiffs  through  the 
defendants'  company,  and  were  instructed  by  the  defendants  to 
head  the  messages  by  a  registered  cipher  word  indicating  that  the 
messages  were  intended  for  the  plaintiffs.  On  the  26th  of  Decem- 
ber, 1874,  the  plaintiffs  received  at  Valparaiso  a  telegraphic  message, 
which  they  understood,  and  reasonably  understood,  to  be  a  direction 
from  Dickson,  Robinson,  &  Co.  to  ship  barley  to  England;  but  the 
message  was  not  in  fact  intended  for  the  plaintiffs.  The  mis- 
delivery was  caused  by  the  negligence  of  the  defendants  or  their 
agents.  On  receiving  the  telegram  the  plaintiffs  proceeded  to  exe- 
cute the  supposed  order  and  shipped  large  quantities  of  barley  to 
England.  Owing  to  a  fall  in  the  market  for  barley,  the  plaintiffs, 
by  reason  of  the  shipments,  sustained  a  serious  loss,  and  they  now 
claimed  that  the  defendants'  company  should  reimburse  them  for 
that  loss. 

November  2,  3.  Herschell,  Q.  C.  (Benjamin,  Q,  C,  and  W.  H.  But- 
ler, with  him),  for  the  plaintiffs. — The  question  is,  whether  the  state- 
ment of  claim  shows  any  cause  of  action.  No  doubt  the  case  is 
novel,  but  if  in  the  progress  of  mercantile  dealing  new  cases  arise, 
the  Court  will  evolve  the  principle  of  law  necessary  to  meet  the 
exigencies  of  them,  as  was  done  in  Collen  v.  Wright,  2  R  C.  484 
(7  E.  &  B.  301,  26  L.  J.  Q.  B.  147,  in  Ex.  Ch.  8  E.  &  B.  647,  27 
L.  J.  Q.  B.  215).  This  action  can  be  supported  on  two  grounds : 
first,  the  defendants  warranted  to  the  plaintiffs  that  they  had  been 
employed  to  deliver  this  message  to  the  plaintiffs,  and  the  defend- 
ants are  liable  for  a  breach  of  warranty,  in  analogy  to  the  case  of 
Collen  V.  Wright,  where  the  agent  represented  that  he  was  acting 
for  a  principal ;  secondly,  the  defendants  are  carrying  on 
the  business  of  delivering  *  telegraphic  messages,  and  they  are  [*  3] 
liable  to  any  one  dealing  with  them  who  is  injured  through 
their  negligence  in  carrying  on  that  business.  In  Playford  v. 
United  Kingdom  Telegraph  Co.,  L.  R.  4  Q.  B.  706,  the  action  was 
brought  for  a  mere  error  in  the  delivery  of  a  message,  and  negli- 
gence was  not  alleged ;  in  the  present  case  negligence  is  charged, 
and  on  demurrer  it  is  admitted  that  there  was  negligence. 

The  defendants  warranted  that  the  message  was  correct,  or  at 
least  that  their  agents  would  take  every  precaution  to  avoid 
mistake.  In  Collen  v.  Wright,  it  was  held  that  the  plaintiff  could 
sue  an  agent,  because  by  purporting  to  act  as  agent  he  warranted 
that  he  was  an  agent;  here  the  defendants,  by  delivering  the 
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message  to  the  plaintiffs,  warranted  that  they  had  authority  to 
deliver  the  message.  The  general  rule  is  that  the  representation 
must  be  false  to  the  knowledge  of  the  party  making  it  in  order 
to  maintain  an  action  on  it.  Upon  this  general  rule  an  exception 
has  been  engrafted  by  Collen  v.  Wright,  that  a  person  representing 
himself  to  be  an  agent  impliedly  contracts  that  he  has  the 
authority  of  his  alleged  principal  The  defendants,  in  effect, 
warranted  that  they  had  the  authority  of  Dickson,  Eobinson,  &  Ca 
to  deliver  the  message,  and  they  warranted  that  the  message  was 
sent  by  them ;  it  therefore  falls  within  the  principle  of  the  excep- 
tion, which  has  been  established  by  Collen  v.  Wright. 

On  the  other  point,  as  to  negligence,  if  a  person  carrying  on  a 
business  acts  negligently  in  conducting  that  business,  he  is  liable 
to  any  person  dealing  with  him  who  is  injured  by  his  negligent 
act.  The  defendants,  in  carrying  on  their  business,  negligently 
delivered  a  message,  which  they  knew  might  be  mischievous  if 
they  delivered  it  to  the  wrong  person.  The  telegram  was  supposed 
by  the  plaintiffs  to  be  received,  not  from  a  stranger,  but  from 
persons  who  were  in  the  habit  of  dealing  with  the  defendants  in 
the  course  of  their  business  by  means  of  a  cipher,  and  it  was  the 
duty  of  the  defendants  to  use  the  cipher  with  due  care.  This  they 
failed  to  do,  and  therefore  they  are  liable  to  compensate  the 
plaintiffs  for  the  injury  sustained  by  them. 

If  the  defendants  are  not  liable  in  the  present  action  very 
serious  consequences  will  ensue.  A  telegraph  company 
[*4]  may  *  deliver  a  message  to  a  person  for  whom  it  is  not 
intended,  and  may  with  impunity  cause  very  great  injury  to 
the  person  who  receives  it  and  is  induced  to  act  upon  it.  The 
consequence  will  be  that  telegraph  companies  will  become  careless 
in  the  conduct  of  their  business,  and  very  great  public  detriment 
will  be  sustained. 

A  great  analogy  exists  between  the  liability  of  a  common  carrier 
and  a  telegraph  company.  Sedgwick  on  Damages,  6th  ed.  p.  443 ; 
New  York  and  Washington  Printing  Telegraph  Company  v. 
Dryhirghy  35  Penns.  Rep.  298.  A  carrier  is  bound  to  deliver  safely 
the  goods  entrusted  to  him,  and  a  telegraph  company  are  equally 
bound  to  transmit  to  the  proper  recipients  the  messages  which 
they  undertake  to  send  along  their  lines. 

Watkin  Williams,  Q.C.  (H.  D.  Greene,  with  him),  for  the 
defendants. —  Collen  v.  Wright  forms  no  exception  to  the  general 


R.  C.  VOL.  XXIV.]  TELEGRAPH.  777 

UokBon  V.  Beater*!  Telegraph  Co.,  8  C.  P.  D.  4,  5. 

rule  that  no  action  will  lie  for  an  innocent  misrepresentation ;  the 
principle  of  that  decision  is  that  a  person  who,  by  representing 
himself  to  be  an  agent,  invites  another  to  enter  into  a  negotiation 
with  him,  shall  be  held  liable  for  the  consequences  if  that  repre- 
sentation turns  out  to  be  untrue.  The  law  does  not  imply  any 
warranty  by  a  telegraph  company  that  the  messages  sent  by  them 
are  correct ;  and  from  the  nature  of  the  business  it  is  plain  that 
the  company  do  not  warrant  that  those  whom  they  employ  shall 
not  commit  mistakes ;  their  servants  and  agents  may  often  be 
ignorant  of  the  real  meaning  of  a  message,  and  they  have  no 
power  of  ascertaining  in  what  sense  the  words  are  to  be  understood 
by  the  intended  recipient  It  may  be  true  that  negligence  on  the 
part  of  the  telegraph  company  was  not  charged  in  Playford  v. 
United  Kingdom  Telegraph  Company ;  but  it  is  a  fallacy  to  con- 
tend that  this  circumstance  rendered  that  decision  inapplicable,  for 
negligence  involves  the  omission  of  a  duty,  and  here  the  defend- 
ants did  not  owe  to  the  plaintiffs  any  duty,  for  no  relation  existed 
between  them,  and  a  duty  can  only  be  created  either  by  law  or 
by  contract 
Herschell,  Q.  C,  did  not  reply. 

*  Bramwell,  L.  J.  —  I  am  of  opinion  that  this  judgment  [*  5] 
must  be  affirmed. 

The  general  rule  of  law  is  clear  that  no  action  is  maintainable 
for  a  mere  statement,  although  untrue,  and  although  acted  on  to 
the  damage  of  the  person  to  whom  it  is  made,  unless  that  statement 
is  false  to  the  knowledge  of  the  person  making  it  This  general 
rule  is  admitted  by  the  plaintiffs'  counsel,  and  primd  fade  includes 
the  present  casa  But  then  it  is  urged  that  the  decision  in 
Collen  V.  Wright,  2  R  C.  484  (7  E.&  B.  301,  26  L.  J.  Q. 
B.  147,  in  Ex.  Ch.  8  R  &  B.  647,  27  L.  J.  Q.  B.  215),  has 
shown  that  there  is  an  exception  to  that  general  rule,  and 
it  is  contended  that  this  case  comes  within  the  principle  of 
that  exception.  I  do  not  think  that  Collen  v.  Wright,  properly 
understood,  shows  that  there  is  an  exception  to  that  general  rule. 
Collen  V.  Wright  establishes  a  separate  and  independent  rule, 
which,  without  using  language  rigorously  accurate,  may  be  thus 
stated :  if  a  person  requests  and,  by  asserting  that  he  is  clothed  with 
the  necessary  authority,  induces  another  to  enter  into  a  negotiation 
with  himself,  and  a  transaction  with  the  person  whose  authority  he 
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represents  that  he  has,  in  that  case  there  is  a  contract  by  him  that 
he  has  the  authority  of  the  person  with  whom  he  requests  the 
other  to  enter  into  the  transaction.  That  seems  to  me  to  be  the 
substance  of  the  decision  in  Collen  v.  Wright,  If  so,  it  appears 
to  me  that  it  does  not  apply  to  the  facts  before  us,  because  in; 
the  present  case  I  do  not  find  any  request  by  the  defendants  to 
the  plaintiffs  to  do  anything.  The  defendants  are  simply  the 
deliverers  of  what  they  say  is  a  message  from  certain  persons  to 
the  plaintiffs.  No  contract  exists:  no  promise  is  made  by  the 
defendants,  nor  does  any  consideration  move  from  the  plaintififs. 
It  appears  to  me,  therefore,  that  there  is  a  distinction  between  this 
case  and  Collen  v.  Wright,  and  consequently  we  cannot  have 
recourse  to  that  case  to  take  this  out  of  the  general  rule  to  which 
I  have  referred. 

But  then  it  is  argued  that  this  is  a  case  of  misfeasance,  that  is, 
a  case  of  negligence.  Now  the  defendants'  counsel  made  a  remark 
which  seemed  to  me  very  just,  namely,  that  before  any  person  can 
complain  of  negligence  he  must  make  out  a  duty  to  take  care; 
and  that  that  duty  to  take  care  can  only  arise  in  one  of  two 
[*  6]  ways,  *  namely,  either  by  contract  or  by  the  law  imposing  it 
That  it  does  not  arise  by  contract  in  this  case  is  shown  by 
the  observations  which  I  have  already  made  for  the  purpose  of 
pointing  out  that  there  is  no  contract  between  the  plaintiffs  and 
the  defendants.  Does  that  duty  arise  by  law  ?  If  it  did  arise  by 
law,  the  consequence  would  be  that  the  general  rule  which  has 
been  admitted  to  exist  is  inaccurate,  and  that  it  ought  to  be  laid 
down  in  these  terms,  that  no  action  will  lie  against  a  man  for  mis- 
representation of  facts  whereby  damage  has  been  occasioned  to 
another  person,  unless  that  misrepresentation  is  fraudulent  or 
careless.  But  it  is  never  laid  down  that  the  exemption  from 
liability  for  an  innocent  misrepresentation  is  taken  away  by  care- 
lessness. It  seems  to  me  therefore,  that  that  point  also  fails  the 
plaintiffs. 

Further,  the  defendants  did  not  guarantee  that  the  message  was 
authentic,  and  so  far  as  they  were  concerned  it  might  not  be  true. 
The  action  is  not  maintainable  upon  the  ground  of  an  implied 
warranty  that  the  message  was  correct 

Another  point  raised  was  that  the  mistake  was  committed  in  the 
ordinary  business  of  the  defendants.  I  hardly  know  how  that  was 
made  a  separate  ground  of   argument     Inaccuracy  in  a  tele- 
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gram  is  more  likely  to  mislead  than  inaccuracy  in  a  verbal  state- 
ment :  and  the  delivery  of  a  telegraphic  message  is  a  more  formal 
matter  than  the  communication  of  a  message  by  word  of  mouth. 
I  cannot  however  see  any  distinction  in  principle  between  them. 

It  has  been  argued  that  if  this  action  be  not  maintainable  the 
consequences  will  be  mischievous.  I  am  not  of  that  opinion.  If 
it  were  held  that  a  person  is  liable  for  a  negligent  misrepre* 
sentation,  however  bonCL  fide  made,  a  great  check  would  be  put 
upon  many  very  useful  and  honest  communications,  owing  to  a 
fear  of  being  charged,  and  perhaps  untruly  charged,  with  negligence. 
I  do  not  think  the  rule  upon  which  we  are  acting  unreasonable 
either  in  itself  or  in  its  application  to  a  telegraph  company.  It  is 
to  be  recollected  that  a  telegraph  company  are  generally  under 
some  liability  to  the  sender  of  the  message,  and  if  they  are  careless 
in  delivering  it  and  thereby  occasion  damage  to  him,  he  may 
maintain  an  action  agaiust  them;  and  (apart  from  the  natural 
desire  to  carry  on  their  business  properly  so  as  to  gain 
customers)  the  *  existence  of  this  liability  is  a  kind  of  [*7] 
security  for  the  proper  delivery  of  the  messages  entrusted  to 
the  telegraph  company. 

I  wish  further  to  say  that  I  do  not  see  any  analogy  between  the 
liability  of  a  common  carrier  and  that  of  a  telegraph  company.  A 
carrier  is  liable  both  to  the  person  who  employs  him  and  also  to 
the  owner  of  the  goods:  but  the  plaintiffs  did  not  employ  the 
defendants,  and  they  are  not  the  owners  of  the  message.  Possibly 
some  analogy  may  exist  between  the  present  facts  and  a  case 
where  a  carrier  has  delivered  goods  to  a  person,  for  whom  they 
were  not  intended,  and  who  has  in  consequence  suffered  some  loss 
or  inconvenience;  but  I  do  not  think  that  under  such  circum- 
stances an  action  would  be  maintainable  against  the  carrier;  for 
the  person  to  whom  the  goods  were  delivered  might  have  refused 
to  receive  them,  and  when  he  took  them  in  he  accepted  the  risk 
flowing  from  a  possible  mistake  of  the  carrier. 

In  no  point  of  view  is  the  present  action  maintainable. 

Brett,  L.  J.  — Upon  consideration  of  the  nature  of  the  business 
of  a  telegraph  company,  it  seems  to  me  plain  that  all  that  they 
undertake  to  do  is  to  deliver  a  message  from  the  person  who 
employs  them,  and  that  they  perform  the  part  of  mere  messengers ; 
privid  facie,  therefore,  their  only  contract  is  with  the  person  who 
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employs  them  to  send  and  deliver  a  message.  In  the  present 
case  the  plaintiffs  did  not  send  the  message,  and  therefore  the 
defendants  have  made  no  contract  with  them.  The  defendants 
have  in  effect  made  a  representation  which  is  false  in  fact,  but 
which  they  did  not  know  to  be  false  at  the  time  of  making  it  If 
the  case  for  the  plaintiffs  be  simply  that  there  was  a  misrepre- 
sentation upon  which  they  have  reasonably  acted  to  their  detri- 
ment, it  must  fail,  owing  to  the  general  rule  that  no  erroneous 
statement  is  actionable  unless  it  be  intentionally  false.  This  seems 
to  be  admitted  by  the  plaintiffs'  counsel;  it  is  urged,  however 
that  Collen  v-  Wright,  2  R  C.  484(7  E.  &  B,  301,  26  L.  J.  Q.  B. 
147,  in  Ex-  Ch.  8  K  &  B.  647,  27  L.  J.  Q.  B.  215),  has  introduced 
an  exception  to  that  rule ;  but  after  the  argument  of  the  defend- 
ants' counsel  I  have  come  to  the  conclusion  that  the  decision  in 
that  case  was  founded  upon  a  different  and  independent 
[*  8]  rule,  which  may  be  stated  to  be,^  that  *  where  a  person 
either  expressly  or  by  his  conduct  invites  another  to  ne- 
gotiate with  him  upon  the  assertion  that  he  is  filling  a  certain 
character,  and  a  contract  is  entered  into  upon  that  footing,  he  is 
liable  to  an  action  if  he  does  not  fill  that  character ;  but  the  lia^ 
bility  arises  not  from  the  misrepresentation  alone,  but  from  the 
invitation  to  act  and  from  the  acting  in  consequence  of  that  invi- 
tation. Therefore  the  decision  in  Collen  v.  Wright  does  not  estab- 
lish an  exception  to  the  rule  that  an  innocent  misrepresentation 
does  not  form  the  ground  of  an  action.  Now  the  telegraph  com- 
pany, being  mere  messengers,  did  not  either  expressly  or  impliedly 
invite  the  plaintiffs  to  act  with  them  in  any  character,  and  the 
present  facts  do  not  fall  within  the  principle  of  that  case. 

It  was  further  suggested  that  the  defendants  are  liable  by  reason 
of  negligence ;  but  when  the  argument  for  the  plaintiffs  as  to  n^- 
ligence  is  examined,  it  is  found  to  be  based  upon  the  doctrine, 
that  where  a  person  has  been  led  by  the  negligence  of  another  to 
act  under  the  belief  of  a  certain  state  of  facts  and  in  consequence 
has  suffered  detriment,  the  person  guilty  of  negligence  is  liable  to 
make  good  that  loss ;  but  this  doctrine  properly  applies  to  cases  of 
estoppel;  and  the  facta  before  us  do  not  allow  the  plaintiffs  to  rely 
upon  the  defendants'  negligence  as  a  ground  of  estoppel.  Su>an  v. 
North  British  Australasian  Company,  2  H.  &  C.  176, 32  L.  J.  Ex.  273. 

I  cannot  see  that  any  liability  rests  upon  the  defendants,  and 
therefore  I  think  that  the  judgment  of  the  C!ommon  Pleas  Division 
should  be  affirmed. 


R.  C.  VOL.  XXIV.]  TELEGRAPH.  781 

IMokMBi  T.  Beater*!  Telegraph  Co.,  8  C.  P.  D.  8,  9. 

Cotton,  L.  J. — ^I  also  am  of  opinion  that  the  judgment  of  the 
Common  Pleas  Division  should  be  affirmed. 

The  authority  most  relied  on  by  the  plaintiffs'  counsel  was 
Collen  V.  Wright,  2  R  C.  484  (7  K  &  B.  301, 26  L.  J.  Q.  B.  147,  in 
Ex.  Ch.  8  E.  &  B.  647,  27  L.  J.  Q.  B.  215).  Now  it  is  quite  clear 
that  the  decision  in  that  case  went  upon  the  ground  that  the  testa- 
tor of  the  defendants  by  his  conduct  impliedly  warranted  that 
he  had  the  authority  which  he  professed  to  have;  and  this  is 
plain  from  the  language  of  Willes,  J.,  in  delivering  the  judgment 
of  the  Exchequer  Chamber.  2  R  C.  489  (8  E.  &  B.  647,  at  pp. 
667,  658,  27  L.  J.  Q.  B.  216,  at  pp.  217,  218).  Now  the 
principle  of  that  case  cannot  apply  here.  The  *  defend-  [*  9] 
ants  did  not  enter  into  a  contract  with  the  plaintiffs,  nor 
did  they  represent  that  they  had  any  authority  to  act  as  agents 
for  the  plaintiffs'  Liverpool  house :  they  simply  delivered  the  mes- 
sage and  left  the  plaintiffs  to  act  or  not  to  act  upon  it,  as  they 
pleased;  therefore  it  cannot  be  said  that  in  consequence  of  a  re- 
quest by  the  defendants  the  plaintiffs  undertook  any  liability  or 
were  induced  in  any  way  to  act  upon  the  message.  There  being 
no  contract  between  the  parties  to  the  present  suit,  Collen  v.  Wright 
is  distinguishable. 

It  was  further  contended  for  the  plaintiffs  that  the  defendants 
were  liable  by  reason  of  their  negligence.  It  was  admitted  that 
misrepresentation  alone  would  not  have  supported  an  action ;  but 
it  was  contended  that,  owing  to  the  nature  of  the  business  carried 
on  by  the  defendants,  they  were  bound  to  warrant  the  accuracy  of 
the  message,  or  at  least  to  guarantee  that  every  precaution  had 
been  taken  by  their  agents  to  avoid  mistake,  and  that  the  mes- 
sage was  sent  by  the  persons  by  whom  it  purported  to  be  sent.  I 
cannot  concur  in  this  argument  A  person  comes  into  a  telegraph 
office  and  writes  out  a  message  to  be  forwarded  by  the  company ; 
how  can  the  company  ascertain  whether  the  person  in  whose  name 
the  message  is  sent  has  really  authorised  its  transmission  ?  It  is 
impossible  to  suppose  that  the  company  in  the  ordinary  course  of 
their  business  warrant  that  the  message  comes  from  a  particular 
person ;  for  they  would  thereby  make  a  representation,  the  truth 
of  which  in  many  cases  they  cannot  ascertain. 

Judgment  affirmed. 
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ENGLISH  NOTES. 

There  is  a  similar  decision  of  the  Queen's  Bench,  in  an  earlier  case, 
Playford  v.  United  Kingdom  Electric  Telegraph  Co.  (1869),  L.  R- 
4  Q.  B.  706,  38  L.  J.  Q.  B.  249,  21  L.  T.  21,  17  W.  R.  968, 10  B.  &  S. 
759.  The  plaintiff,  having  a  cargo  of  ice  on  board  a  ship  at  Grimsbj', 
telegraphed  to  R.  &  H.,  at  Hull,  asking  them  to  make  an  offer  for  it, 
and  requesting  them  to  send  an  answer  by  telegraph.  R.  &  H.  sent  to 
the  office  of  the  defendants,  a  telegraph  company,  a  message  for  trans- 
mission to  the  plaintiff,  by  which  they  offered  to  take  the  cargo  at  23*. 
per  ton.  In  the  reading  off  the  message  at  the  defendants'  office  in 
London,  a  mistake  was  made  in  the  figures,  and  the  telegram  sent  to 
the  plaintiff  represented  the  offer  as  being  27«.  instead  of  23«.  per  ton. 
The  plaintiff  thereupon,  in  acceptance  of  the  supposed  offer,  ordered 
the  ship  to  proceed  to  Hull ;  she  arrived  there,  but  R.  &  H.  refused  to 
receive  the  cargo  except  at  23s.  per  ton.  The  plaintiff  brought  an 
action  against  the  defendants  to  recover  damages  in  respect  of  the 
injury  which  he  had  sustained  by  reason  of  the  mistake.  The  Court 
of  Queen's  Bench  (consisting  of  Cockbuen,  Ch.  J.,  Lush,  J.,  Hanxex, 
J.,  and  Haybs,  J.),  in  an  unanimous  judgment,  held  that  the  defend- 
ants were  not  liable,  the  obligation  upon  them  to  use  due  care  and  skill 
in  the  transmission  of  the  message  arising  out  of  contract,  and  there 
being  no  contract  between  them  and  the  plaintiff.  This  was  the 
authority  on  which  the  principal  case  was  decided  in  the  Common 
Pleas  Division  (2  C.  P.  D,  62,  46  L.  J.  C.  P.  197). 

The  case  of  M^ Andrew  v.  Electric  Telegraph  Co,  (1855),  17  C.  B.  3, 
25  L.  J.  C.  P.  26,  1  Jur.  (N.  S.),  1073,  is  important  in  regard  to  the 
contract  between  the  sender  of  the  message  and  the  telegraph  company. 
The  Company's  Act  provided  that  the  public,  without  preference,  shall 
have  the  use  of  the  Company's  telegraph,  subject  to  reasonable  regula- 
tions to  be  made  by  the  Company.  When  a  person  wishes  to  transmit 
a  message  by  the  telegraph,  a  message  paper  is  handed  to  him  for  his 
signature,  on  which  is  indorsed  a  notice  that  messages  of  consequence 
ought  to  be  repeated  from  the  station  to  which  they  are  addressed,  and 
that  a  higher  rate  is  charged  for  repeated  messages,  and  that  the 
Company  will  not  be  responsible  for  mistakes  in  the  transmission  of 
unrepeated  messages.  The  Court  of  Common  Pleas  (Jebvis,  Ch.  J., 
Crowder,  J.,  and  Willes,  J.)  held,  that  the  Con^)any  was  not  liable 
for  the  consequences  of  such  mistakes;  that  the  condition  introduced 
into  the  notice  was  reasonable ;  and  if  it  be  not  a  reasonable  regula- 
tion under  the  Act,  it  is  such  a  limitation  of  liability  as  the  defend- 
ants, in  the  character  of  common  carriers,  are  entitled  to  create  by 
notice  to  their  customers. 
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A.  wrote  a  message  for  transmission  by  telegraph  to  B.  ordering 
three  rifles.  By  a  mistake  of  the  telegraph  clerk  the  word  *'  the  "  was 
telegraphed  for  **  three,"  and  B.,  acting  on  a  previous  communication, 
sent  fifty  rifles.  In  an  action  by  B.  against  A.  to  recover  the  price  of 
the  fifty  rifles,  it  was  held  that  A.  was  not  responsible  for  the  mistake 
of  the  telegraph  clerk,  and  was  not  liable  to  pay  for  more  than  three 
rifles.  Henkel  v.  Pape  (1870),  L.  R.  6  Ex.  7,  40  L.  J.  Ex.  15, 
23  L.  T.  419,  19  W.  R.  106. 

In  an  action  against  an  agent  who  undertook  the  collection  and 
transmission  of  telegrams,  for  negligence  in  omitting  to  transmit  a 
telegram  in  cipher,  it  has  been  held  that  the  plaintiff  could  only 
recover  nominal  damages.  Sanders  v.  Stuart  (1876),  1  C.  P.  D.  326, 
45  L.  J.  C.  P.  682,  36  L.  T.  370,  24  W.  R.  949. 

AMERICAN  NOTES. 

In  the  United  States  the  English  rule  as  declared  in  the  principal  case  is 
not  adopted;  but  it  is  held  almost  without  exception  that  a  telegraph  company 
is  liable  to  the  person  to  whom  a  message  is  sent  for  negligence  in  the  trans- 
mission or  delivery  of  the  message.  Western  Union  Tel.  Co.  v.  WUson^  93 
Alabama,  32;  Kennon  v.  Wefttem  Union  Tel.  Co.,  92  id.  399;  Bank  of  Califor- 
nia v.  Western  Union  Tel.  Co.,  52  California,  280;  Western  Union  Tel.  Co.  v. 
James,  90  Georgia,  254;  Conyers  v.  Postal  Tel.  Cable  Co.,  92  id.  619;  Western 
Union  Tel.  Co.  v.  DuBois,  128  Illinois,  248,  29  Illinois  Appeal,  219;  Western 
Union  Tel.  Co.  v.  Hope,  11  Illinois  Appeal,  289 ;  Western  Union  Tel.  Co.  v. 
Fenton,  52  Indiana,  1 ;  Mentzer  v.  Western  Union  Tel.  Co. ,  93  Iowa,  752 ;  Her- 
ron  V.  Western  Union  Telegraph  Co.,  90  id.  129 ;  Pennington  v.  Western  Union 
Tel.  Co.,  67  id.  631 ;  Aiken  v.  Western  Union  Tel.  Co.,  69  id.  31;  Harkness  v. 
Western  Union  Tel.  Co.,  73  id.  190 ;  West  v.  Western  Union  Tel.  Co.,  39  Kansas, 
93,  7  Am.  St.  Rep.  530;  Chapman  v.  Western  Union  Tel.  Co.,  90  Kentucky,  265 ; 
Smithy.  Western  Union  Tel.  Co.,  83  id.  104;  De  la  Grange  v.  Southwestern  Tel. 
Co.,  25  Ix>uisiana  Annual,  383;  Ellis  v.  American  Tel.  Co.,  13  Allen  (Mass.), 
226 ;  May  v.  Western  Union  Tel.  Co.,  112  Massachusetts  90;  Western  Union  Tel. 
Co.  V.  Allen,  66  Mississippi,  549 ;  Western  Union  Tel.  Co.  v.  Clifton,  68  id.  807 ; 
LeeT.  Western  Union  Tel.  Co.,  51  Missouri  Appeal,  875;  Markel  v.  Western 
Union  Tel.  Co.,  19  id.  80  ;  Western  Union  Tel.  Co.  v.  LongmU,  5  New  Mexico, 
308;  MUliken  v.  WesUm  Union  Tel.  Co.,  110  New  York,  403;  Elwoody.  West- 
em  Union  Tel.  Co.,  45  id.  549,  6  Am.  Rep.  140;  Wolfskehl  v.  Western  Union 
Tel.  Co.,  46  Hun  (N.  Y.),  542;  EUey  v.  Postal  Tel.  Co.,  15  Daly  (N.  Y.),  58; 
Leonard  y.  New  York,  JJ-c.  Tel.  Co.,  41  New  York,  544;  Will  v.  Postal  Tel. 
Cable  Co.,  3  Appellate  Division  (N.  Y.),  22 ;  Sherrill  v.  Western  Union  Tel.  Co., 
109  North  Carolina,  527;  Young  v.  Western  Union  Tel.  Co.,  107  id.  370,  22  Am. 
St.  Rep.  883 ;  New  York  j-  Washington  Printing  Tel.  Co.  v.  Dryburg,  35  Penn- 
sylvania State,  298,  78  Am.  Dec.  338;  Aiken  y.  Telegraph  Co.,  5  South  Caro- 
lina, 358;  Wadsworth  v.  Western  Union  Tel.  Co,  86  Tennessee,  695,  6  Am. 
St.  Rep.  864;  Western  Union  Tel.  Co.  y.  FrUh  (Tenn.  1900),  58  Southwestern 
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Rep.  118;  Western  Union  Tel  Co.  v.  Sweetman,  19  Texas  Civil  Appeal,  435; 
Anderson  v.  Western  Union  TeL  Co,^  84  Texas,  17;  Western  Union  Tel.  Co.  t. 
Adams,  75  id.  631;  Western  Union  TeL  Co,  v.  Broesche,  72  id.  654;  Western 
Union  TeL  Co.  v.  Clark,  14  Texas  Civil  Appeal,  563;  Western  Union  TeL  Co. 
Y.  Reynolds,  77  YirgimsL,  173;  Watso  v.  Montreal  TeL  Co.,  5  Montreal  Leg. 
News,  87;  Bell  v.  Dominion  TeL  Co.,  3  id.  405. 

A  sufficient  reason  for  the  difference  between  the  American  and  English 
Courts  in  regai-d  to  the  liability  of  a  telegraph  company  to  the  person  to  whom 
a  message  is  addressed  for  negligence  in  its  transmission  or  delivery  is  afforded 
by  the  statutes  which  provide  for  the  exercise  of  diligence  in  the  transmission 
and  delivery  of  messages.  These  statutes  differ  in  terms  in  the  different  states, 
but  generally  agree  in  imposing  the  duty  of  diligence  in  this  matter.  The  duty 
being  imposed,  it  is  elementary  in  the  law  that  any  person  injured  by  a  neglect 
of  this  duty  has  a  right  of  action  against  the  person  or  corporation  guilty  of 
such  neglect.  This  ground  of  liability  is  well  stated  in  a  case  arising  in  Mas- 
sachusetts where  there  was  a  provision  of  statute  in  regard  to  the  transmission 
of  messages  by  telegraph  companies  that  they  "  shall  transmit  the  same  faith* 
fully  and  impartially. "  In  an  action  by  a  person  to  whom  a  message  was  sent 
to  recover  damages  against  a  telegraph  company  for  an  error  in  the  messoge, 
the  supreme  Court  of  the  state  said :  ''  The  leading  feature  in  this  enactnient 
is,  that  it  in  effect  takes  the  business  of  conducting  and  managing  a  line  of 
electric  telegraph  within  this  commonwealth  out  of  the  class  of  ordinary  pri- 
vate occupations,  and  makes  it  a  ^ua^t-public  employment,  to  be  carried  on 
with  a  view  to  the  general  benefit  and  for  the  accommodation  of  the  comma- 
nity,  and  not  merely  for  private  emolument  and  advantage.  Under  this  pro- 
vision, an  owner  or  manager  of  such  a  line  becomes  to  a  certain  extent  a  pub- 
lic servant  or  agent.  He  is  bound,  under  a  heavy  penalty,  to  the  due  and 
faithful  execution  of  the  service  which  he  holds  himself  out  as  ready  to  per- 
form." Ellis  V.  American  Telegraph  Co.,  13  Allen  (Mass.),  226, 231,  per  Bige- 
Low,  Ch.  J.  The  plaintiff  failed  in  his  suit  for  the  reason  that  the  terms  and 
conditions  on  which  the  responsibility  of  the  company  for  errors  depended  were 
not  observed  by  the  sender  of  the  message.  See  also  the  following  cases,  in 
which  the  statutory  duty  of  telegraph  companies  seems  to  be  the  ground  for 
maintaining  suits  by  persons  to  whom  messages  were  sent  Smith  v.  Western 
Union  TeL  Co.,  83  Kentucky,  104;  Western  Union  TeL  Co.  v.  Dubois,  128  Illi- 
nois, 248;  Western  Union  TeL  Co.  v.  Hope,  11  Illinois  Appeal,  289;  Western 
Union  TeL  Co.  v.  James,  90  Georgia,  254;  Western  Union  TeL  Co.  v.  Reynolds^ 
77  Virginia,  173 ;  Western  Union  Tel.  Co.  v.  Fenton,  52  Indiana,  1 ;  Western 
Union  TeL  Co.  v.  Allen,  66  Mississippi,  549;  Lee  v.  Western  Union  TeL  Co., 
51  Missouri  Appeal,  375 ;  Mentzer  v.  Western  Union  TeL  Co.,  93  Iowa,  752. 

The  statutes  imposing  the  duty  of  diligence  in  the  transmission  of  telegraph 
messages  create  a  more  extensive  duty  than  that  arising  under  the  contract. 
The  English  cases  limit  the  liability  for  errors  in  transmitting  and  delivering 
such  messages  to  the  contract  duty.  It  is  clear  that  there  is  in  general  no 
privity  of  contract  between  the  telegraph  company  and  the  receiver  of  the 
message,  but  with  the  sender  only.  An  exception  to  this  rule  has  been  estab- 
lished in  cases  where  the  person  sending  the  message  is  the  agent  of  the  person 
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to  whom  it  Ib  sent;  for  in  such  oases  the  person  who  receives  the  message  is 
the  undisclosed  principal,  and  may  maintain  an  action  upon  proving  the  agency. 
Harkness  v.  Western  Union  Tel  Co.,  73  Iowa,  190;  Milliken  v.  Western  Union 
Tel.  Co,,  110  New  York,  408  ;  West  v.  Western  Union  Tel.  Co.,  39  Kansas,  93; 
Western  Union  Tel  Co.  v.  Wilson,  93  Alabama,  32  ;  Kennon  v.  Western  Union 
Tel.  Co.,  92  Alabama,  399.  In  these  Alabama  cases  the  person  sending  the 
messages  informed  the  company  that  he  was  acting  as  agent  of  the  person  to 
whom  the  messages  were  sent. 

Some  American  Courts  in  order  to  find  a  ground  for  sustaining  actions  by 
persons  to  whom  messages  have  been  sent,  to  recover  substantial  damages 
occasioned  by  the  negligence  of  the  telegraph  companies,  while  ^e  sender  has 
suffered  no  damage,  have,  still  f  ui*ther  extended  this  principle  of  agency.  They 
have  said  *<  that  in  cases  where  the  message  is  wholly  for  the  benefit  of  the 
person  to  whom  it  is  addressed,  the  Courts  will  presume  that  the  message  was 
sent  by  the  sender  as  the  agent  of  the  person  to  whom  it  is  addressed,  and  for 
whose  benefit  it  is,  and  although  there  has  been  no  previous  appointment  of 
the  sender  as  agent,  yet  this  will  be  presumed  from  the  nature  of  the  message, 
especiaUy  if  the  sending  of  the  message  is  ratified  by  him  afterwards,  as,  for 
instance,  if  the  price  of  sending  the  message  is  paid  by;him  to  the  sender,  and 
therefore  the  addressee  of  the  message  may  avail  himself  of  this  principle  of 
agency  and  sue  the  company  upon  the  contract  of  transmission  entered  into 
with  the  sender  of  the  message."  Croswell  on  Electricity,  1895,  s.  456,  citing 
Chapman  Y.  Western  Union  Tel.  Co.,  90  Kentucky,  265;  Anderson  v.  Western 
Union  Tel  Co.,  84  Texas,  17 ;  ^herriU  v.  Western  Union  Tel.  Co.,  109  North 
Carolina,  527;  Martin  v.  Western  Union  Tel  Co.,  1  Texas  Civil  Appeal,  143; 
Western  Union  Tel  Co.  v.  Adams,  76  Texas,  531 ;  Western  Union  Tel  Co.  v. 
Hope,  11  Illinois  Appeal,  289  ;  Western  Union  Tel.  Co.  v.  Beringer,  84  Texas, 
38;  Young  v.  Western  Union  Tel  Co.,  107  North  Carolina,  370;  Markel  v. 
Western  Union  Tel  Co.,  19  Missouri  Appeal,  80;  Western  Union  Tel.  Co.  v. 
Broescke,  72  Texas,  654 ;  Butner  v.  Western  Union  Tel  Co.,  2  Oklahoma,  234. 
See  also  Western  Union  Tel  Co.  v.  Wood,  13  United  States  App.  317,  57 
Federal  Rep.  471 ;  Postal  Tel  Cable  Co.  v.  Ford,  117  Alabama,  672 ;  Shin- 
gleur  v.  Western  Union  Tel  Co.,  72  Mississippi,  1030;  Harkness  v.  Western 
Union  Tel  Co.,  73  Iowa,  190,  5  Am.  St.  Rep.  672 ;  De  Rutte  v.  New  York, 
Alb.  i'  B.  Elec.  Mag.  Tel  Co.,  1  Daly  (N.  Y.),  547. 

Where  the  sender  of  a  telegram  is  the  agent  of  the  person  to  whom  it  is 
addressed,  the  latter  is  bound  by  the  conditions  under  which  the  message  was 
received  and  transmitted.  Thus  in  a  suit  by  the  person  to  whom  a  message 
was  sent  it  appeared  that  he  requested  certain  information,  and  it  was  sent  by 
an  unrepeated  message,  under  a  contract  with  the  telegraph  company  that  it 
should  not  be  liable  for  mistakes  in  any  unrepeated  message;  and  it  was  held 
that  the  plaintiff  by  such  request  made  the  sender  his  agent,  and  was  bound 
by  the  contract,  and  the  telegraph  company  was  not  liable  to  him  for  damages 
occasioned  by  a  mistake,  ''  It  follows^  therefore,"  say  the  Court;  <'  that  if  the 
sender  of  the  message  was  bringing  this  action  against  defendant  for  damages 
suffered  by  him,  he  would  be  bound  by  the  agreement  made,  and  could  only 
recover  in  case  defendant  was  guilty  of  wilful  misconduct  or  gross  negligence 
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in  the  performance  of  its  duty.  The  interesting  question  then  presents  itself, 
do  these  plaintifEs,  the  addressee  and  receiver  of  the  message,  stand  in  a  better 
position,  as  against  defendant's  negligence,  than  does  the  sender  of  the  mes- 
sage ?  ...  In  this  country  it  may  be  deemed  settled  law  that  the  addressee 
has  a  right  of  action  against  the  telegraph  company  when  by  its  negligence  he 
has  suffered  damages.  At  the  same  time  the  different  reasons  given  by  the 
different  Courts  in  adopting  this  rule  of  law  are  many."  In  discussing  this 
identical  question,  Thompson  on  the  Law  of  Electricity,  s.  237,  says :  **  In 
such  a  case  is  the  receiver  of  the  message  bound  by  the  stipulation,  assuming 
that  the  sender  was  bound  by  it?  If  tiie  right  of  action  which  the  receiver 
has  ag^nst  the  company  rests  upon  privity  of  contract,  and  depends  upon  the 
circumstances  that  the  sender  was  his  agent,  —  in  other  words,  if  the  contract 
with  the  telegraph  company  was  the  contract  of  the  receiver,  through  his  agent, 
the  sender,  —  then,  on  the  most  unshaken  ground,  the  receiver  would  be  bound 
by  this  condition,  if  the  circumstances  were  such  that  it  would  bind  the  sender." 

The  effect  of  the  statutes  of  the  several  states  is  generally  declared  to  be 
that  telegraph  companies  are  public  servants,  and  are  held  to  a  high  degree  of 
diligence  and  a  strict  discharge  of  duty.  Western  Union  Tel  Co.  v.  FrUk 
(Tenn.  1900),  58  Southwestern  Rep.  118;  Jones  y.  Western  Union  Tel.  Co.^ 
101  Tennessee,  442 ;  Western  Union  Tel  Co.  V.  Robinson,  97  id.  638;  Western 
Union  Telegraph  Co.  v.  Mellon,  96  id.  66;  Marr  v.  Western  Union  Tel.  Co,, 
85  id.  529.  Mr.  Seymour  D.  Thompson  in  his  Law  of  Electricity,  treating  of 
the  right  of  the  receiver  of  the  message  to  maintain  an  action  for  a  breach  of 
legal  duty  by  a  telegraph  company,  says:  ''The  true  view  which  seems  to 
sustain  the  right  of  action  in  the  receiver  of  the  message,  or  in  the  person 
addressed  where  it  is  not  delivered,  is  one  which  elevates  the  question  above 
the  plane  of  mere  privity  of  contract,  and  places  it  where  it  belongs,  —  upon 
the  public  duty  which  the  telegraph  company  owes  to  any  person  beneficially 
interested  in  the  message,  whether  the  sender,  or  his  principal  where  he  is 
agent,  or  the  receiver,  or  his  principal  where  he  is  agent.  In  Texas,  it  is 
reasoned,  with  manifest  good  sense,  that  the  question  as  to  who  may  main- 
tain such  an  action  does  not  depend  upon  the  payment  of  the  fee,  or  upon  the 
question  whether  the  sender  had  been  previously  constituted  an  agent  for 
that  purpose  by  the  party  to  whom  the  despatch  is  sent,  but  upon  the  ques- 
tion,  who,  in  fact,  was  to  be  served,  and  who  is  damaged." 

The  person  to  whom  a  telegraphic  message  is  sent,cannot  maintain  an  action 
ex  contractu  for  damages  for  failure  to  deliver  the  message,  or  for  error  in  it 
unless  he  shows  that  he  was  either  directly,  or  through  an  agent,  a  party  to  the 
contract.  Postal  Tel.  Cable  Co.  v.  Ford,  117  Alabama,  672;  Western  Union 
Tel  Co,  V.  Adair,  115  id.  441 ;  Shingleur  v.  Western  Union  Tel.  Co.,  72  Missis- 
sippi, 1030,  48  Am.  St.  Rep.  604 ;  Western  Union  Tel  Co.  v.  DuBois,  128  Illi- 
rnis,  248,  15  Am.  St.  Rep.  109.  His  remedy  is  an  action  of  tort.  Webbe  v. 
Western  Union  Tel  Co.,  169  Illinois,  610,  61  Am.  St.  207,  reversing  61  Illinois 
App.  331 ;  Western  Union  Tel  Co.  v.  DuBois,  128  Dlinois,  248, 15  Am.  St.  Repu 
109. 

In  some  states  the  obligation  of  telegraph  companies  is  still  further  extended 
so  that  a  person  beneficially  interested  in  the  message,  though  neither  the 
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sender  of  the  message,  nor  the  person  to  whom  it  is  sent,  may  maintain  a  suit 
for  damages  for  errors  or  failure  to  deliver.  Western  Union  Telegraph  Co.  v. 
MeUonj  96  Tennessee,  66 ;  Western  Union  Tel.  Co.  v.  Fenton,  52  Indiana,  1 ; 
Western  Union  Tel.  Co.  v.  McKibben,  114  Indiana,  511.  In  Western  Union 
Telegraph  Co.  v.  Mellon,  supra,  a  man  residing  in  Tennessee  had  a  son  who 
was  in  Texas.  This  son  was  very  ill  of  typhoid  fever,  and  caused  a  telegram 
to  be  sent  to  a  third  person  living  at  a  place  near  the  father's  residence,  direct- 
ing him  to  tell  the  father  that  his  son  was  very  sick  and  requesting  him  to 
come  if  possible.  The  telegram  was  never  delivered ;  and  the  father  brought 
suit  against  the  telegraph  company.  The  code  of  Tennessee  provides  that 
all  messages  shall  be  delivered  **  correctly  and  without  unreasonable  delay/' 
and  that  if  any  officer  or  agent  of  the  company  wilfully  violates  this  provision 
<<  he  is  guilty  of  a  misdemeanor,  and  he  and  the  telegraph  company  or  pro- 
prietor are  also  liable  in  damages  to  the  party  aggrieved.'*  The  Court  say: 
"It  will  be  perceived  that  the  present  action  is  prosecuted  neither  by  the 
sender  nor  sendee  of  the  telegram,  but  by  the  person  yrho  appears  upon  its 
face  to  be  the  real  beneficiary.  It  is  insisted  by  counsel  for  the  company 
that  this  is  an  action  for  a  breach  of  contract,  and,  no  privity  of  contract 
being  shown  to  exist  between  plaintiff  and  the  company  the  action  cannot  be 
maintained.  We  cannot  concur  with  counsel  that  the  action  is  exclusively 
upon  the  contract.  While  it  may  be  conceded  that  the  second  count  of  the 
declaration  is  distinctively  ex  contractu,  the  first  coant  proceeds  upon  the  facts 
of  the  case,  and  seeks  to  recover  damages  for  the  breach  of  a  legal  duty." 

In  a  few  states  there  is  no  statutory  provision  imposing  upon  telegraph 
companies  any  duty  to  the  public  in  the  transmission  and  delivery  of  messages ; 
but  even  in  such  states  telegraph  companies  are  held  to  be  engaged  in  a  public 
employment,  and  to  be  under  the  obligation  to  use  due  diligence  in  conducting 
the  same ;  and  consequently  their  obligations  are  not  limited,  as  in  England, 
to  the  senders  of  messages,  but  are  extended  to  the  persons  to  whom  the  mes- 
sages are  sent.  Smith  v.  Western  Union  Tel.  Co.,  83  Kentucky,  104;  New  York 
ff  Washington  Printing  Tel.  Co.  v.  Dryburg,  35  Pennsylvania  State,  298 ;  De 
la  Grange  v.  Southwestern  Tel.  Co.,  25  Louisiana  Annual,  383 ;  Western  Union 
Tel.  Co.  v.  James,  90  Georgia,  254 ;  Western  Union  Tel.  Co.  v.  Reynolds,  77 
Virginia,  173  ;  Western  Union  Tel.  Co.  v.  Dubois,  128  Illinois,  248 ;  29  Illinois 
Appeal,  219 ;  Lee  v.  Western  Union  Tel,  Co.,  20  Missouri  Appeal,  875. 

In  a  few  states  also  the  receiver  of  a  message  is  expressly  named  as  a  party 
having  a  remedy  against  a  telegraph  company  for  its  negligence,  as  in  Missis- 
sippi, Missouri,  and  Tennessee;  and,  on  the  other  hand,  the  language  of  some 
statutes  seems  to  restrict  the  remedy  to  the  sender,  the  statute  of  Indiana  being 
of  the  latter  class.  See  in  general,  upon  the  whole  subject,  the  treatise  of  Mr. 
Croswell  on  the  Law  relating  to  Electricity,  ss.  451-473. 
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